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PREFACE 

TO THE SECOND EDITION! 


In consequence of the important alterations made by the 
Extension Act of last Session, the Authors of this 
Treatise have reprinted such portions of it as were 
affected by the provisions of the new Statute, adding 
the new Forms required and the principal Cases decided 
to this time. The new Statute has also been subjoined, 
with notes, so as to adapt the whole work to the present 
state of the Law and Practice of the County Courts. 


lai October^ 1800. 
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COUNTY COURTS, 

IvSTADLISlIED UNDER STATUTE 9 & 10 YICT. c. 05. 


BOOK L 


THE COURTS. 

Although the New Local Courts have been termed 
County Courts, it must not be supposed that they are 
in any manner identical with, or eveu related to, the 
ancient County Courts of England. The name of the 
latter only has been given to them, probably because 
a familiar one to the popular ear. But in their juris- 
diction, in their powers, and in their practice, the New 
County Courts bear no resemblance to the Courts they 
have superseded. 

In these circumstances, upon mature reflection, it 
has been deemed most convenient to the practitioner 
and the public strictly to confine the present treatise 
to the Law and Practice of the New Courts, as deter- 
mined by the statute creating them, by the rules 
framed by the Judges, and by the decisions of the 
u 
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liooK I. Sui*erior Courts, as to their jurisdiction, and of them- 
^ selves, as to their practice. Such a course appears to 

be preferable to one that would perplex the reader 
by the introduction of queries and commentaries 
suggested by cases relating to the Courts now 
abolished, and whose decisions it would be danger- 
ous to apply to Courts so different in their origin 
and so unlike in their powers and processes. Avoid- 
ing, therefore, merely curious questions, and looking 
upon the County Courts Act, and the rules of practice 
framed in pursuance of its provisions, as the founda- 
tion of an entirely new Code relating to the recovery 
of small debts and demands, it is pro})osed, as nearly 
as possible, to confine the i)resent treatise to a con- 
venient classification of the law as it is, and to omit 
reference to the law as it was, excepting when resort 
to it may be al)solutely essential to the clear under- 
standing of the subject-matter. 

1 . Creation of the New County Courts. — ^The New 
County Courts, then, are created by statute 9 & 10 
Viet. c. 95, intituled “ An Act for the more ea^y 
Recovery of Small Debts and Demands in Enyland.^^ 

It is remarkable, that Wales has l)een omitted from 
the title and from the body of this Act. But the 
omission is practically unimportant, for it is established 
law that, though not expressly named, the provisions 
of any statute relating to England are held to include 
Wales, unless the Principality be expressly excepted. 

2. The Preamble. — ^Tlie Preamble to this statute is 
unusually long and exjdicit. It sets forth minutely 
the design of the Legislature in the enactment that 
follows, and it requires to be carefully read and 
remembered, because it is to be called in aid of the 
construction of any portion of the Act whose meaning 
may be dubious; for a statute is to receive such 
an interpretation as will best accomplish the design 
of the Legislature, unless the words are so plain as 
to over-ride the apparent intent. Substantially, then, 
the Preamble to this statute, after reciting that various 
local Acts had passed for the recovery of small debts 
in certain localities, and that by another statute arrest 
on final process under £20 had been abolished, and 
by another certain remedies had been given to judg- 
ment creditors in respect of such debts, and by this 
Act the Queen in Council was empowed to extend 
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the jurisdiction of the local Courts, and alter their 
districts and practice, proceeds to state that “ it is 
expedient that one rule and manner of proceeding for 
the recovery of small debts and demands should 
prevail throughout England.’’ 

Reciting, then, that the County Court is a Court 
of ancient jurisdiction, and that the proceedings 
therein are dilatory and expensive, it states that it is 
expedient to alter and regulate the manner of pro- 
ceeding in the said Courts for the recovery of small 
debts and demands, and that the said local Courts 
should be holden “ branches of the County Court 
under the provisions of this Act, and that power 
should be given to Her Majesty to effect these 
changes;” — it is then enactea as therein after is 
expressed. 

The section is as follows : 


Book I. 

TUB COURTS. 


Sect. 1. Whereas sundry Acts of Parliament have been passed Preamble. 
from time to time for the more easy and speedy recovery of 
small debts within certain towns, parishes, and places in 
England: and whereas by an Act passed in the eighth year 
of the reign of Her Majesty, intituled ‘‘An Act to amend the 7 <te 8V'ct. 
Laws of Insolvency, Bankruptcy, and Execution,” arrest upon 
final process in actions of debt not exceeding twenty pounds 
was abolished, except as to certain cases of fraud and other 
misconduct of the debtors therein mentioned: and whereas by 
an Act passed in the ninth year of the reign of Her said 
Majesty, intituled “ An Act for the better securing the Pay- 8 & 9 Viet, 
ment of Small Debts,” further remedies were given to judgment 
creditors, ki respect of debts not exceeding twenty pounds, for 
the discovery of the property of debtors, and punishment of 
frauds committed by them ; and whereas by the last-mentioned 
Act Her Majesty is enabled, with'iihe advice of her Privy 
Council, to extend the jurisdiction of certain Courts of Requests 
and other Courts for the recovery of small debts to all debts 
and demands, and all damages arising out of any express or 
implied agreement, not exceeding twenty pounds, and also to 
enlarge, and in certain cases to contract the district of sucli 
Courts, and make certain other alterations in the practice 
of such Courts in manner in the now-reciting Act mentioned; 
and it is expedient that the provisions of such Acts should be 
amended, and that one rule and manner of proceeding for the 
B 2 
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THE COUETS. 
Preamble. 


Uor Majesty 
may order 
this Act to 
be pul iTi 
execution. 


Section 5. 

Her Majesty 
may order 
any Court 
under Acts 
in schedules 
(A.) and (B.) 
to be held as 
a County 
Court, and 
may assign 
a district to 
tlio same. 


4 LAW AND PRACTICE OF 

recovery of small debts and demands should prevail throughout 
England; and whereas the County Court is a Court of ancient 
jurisdiction having cognizance of all pleas of personal actions 
to any amount by virtue of a writ of justicies issued in that 
behalf; and whereas the proceedings in the County Court are 
dilatory and expensive, and it is expedient to alter and regulate 
the manner of proceeding in the said Courts for the recovery 
of small debts and demands, and that the Courts established 
under the recited Acts of Parliament, or such of them as ought 
to be continued, should be holden after the passing of this Act 
as branches of the County Court under the provisions of this 
Act, and that power should be given to Her Majesty to effect 
these changes at such times and in such manner as may be 
deemed expedient by Her Majesty, with the advice of her Privy 
Council : Be it enacted by the Queen’s most excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, that it shall bo lawful 
for Her Majesty, with the advice of her Privy Council, 
from time to time to order that this Act shall be put 
in force in such county or counties as to Her Majesty, with 
the advice aforesaid, from time to time shall seem fit; and this 
Act shall extend to those counties concerning which any such 
order shall have been made, and not otherwise or elsewhere ; 
provided always, that no Court shall be established under this 
Act in the city of London. 

3. Local Courts. — By section 5 provision is made 
for certain districts having local Courts, as follows : 

Sect. 5. And be it enacted. That it shall be lawful for Her 
Majesty, with the advice of her Privy Council, to order that 
any Court holden for the recovery of small debts or demands 
within the provisions of any Act cited in either of the schedules 
annexed to this Act, and marked (A.) and (B.) respectively, shall 
be holden as a County Court; and it shall be lawful for Her 
Majesty, with the advice aforesaid, to assign a district to every 
such Court, either greater or less than the district in which 
the Court holden under the provisions of any such Act now 
has jurisdiction, and to alter the place of holding any such 
(vourt, or to order that any such Court he abolished; and every 
such Court shall continue to be holden under the Act according 
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to which it is now constituted or regulated until the time Book I. 

mentioned in any such order which shall be made with reference conafs 

to such Court; and from and after the time mentioned in any 

such order the Act or Acts under which such Court is now 

constituted, so far as the same relate to the establishment or 

jurisdiction or practice of a Court for the recovery of small 

debts or demands, shall be repealed, but not so as to revive 

any Act thereby repealed; and such Court so ordered to be 

holden as a County Court shall thenceforth be holden. as a 

County Court under this Act, and in all respects as if it had 

been originally constituted under the provisions of this Act. 

These Schedules are as follow ; 

SCHEDULE. (A.) 

Acts for the more easy and speedy Recovery of Small Debts ischcduk 
within the Towns, Parishes, and Places under written, and 
other Parishes and Places adjacent; that is to say, 


Ashton-under-Lyne 


Bath 


Beverley 

.... 46 Geo. 3, c, cxxxv. 

Birmingham 

.... 47 Geo. 3, c. xiv. 

Blackheath 

.... 47 Geo. 3, c. iv. 

Bolingbroke and Homcastle 

.... 47 Geo. 3, Sess. 2, c. Ixxviii. 

Boston 

.... 47 Geo. 3, Sess. 2, c. i. 

Bradford 

..... 47 Geo. 3, Sess. 2, c. xxxix. 

Bristol 

.... 56 Geo. 3, c. Ixxvi, 

Bristol 

.... 7 Will. 4 & 1 Vic. c. Ixxxiv. 

Brixton 

.... 46 Geo. 3, c. Ixxxviii. 

Broseley 

.... 22 Geo. 3, c. xxxvii. 

Canterbury 

.... 25 Geo. 2, c. xlv. 

Chippenham 

.... 5 Geo. 3, c. ix. 

Cirencester 

.... 32 Geo. 3, c. Ixxvii. 

Codsheath 

. ... 48 Geo. 3, c, 1. 

Deal 

— *26 Geo. 3, c. xviii. 

Derby 

.... 6Geo. 3, c. XX. 

Doncaster 

.... 4 Geo. 3, c. xl. 

Dover 

. . . • 24 Geo. 3, c, viii. 

Ecclesall 

.... 48 Geo. 3, c. ciii. 

Elbe 

p... 47 Geo, 3. c. xxxvii. 


B 3 



6 


LAW AND PRACTICE OP 


Book I. Ely Isle of 

THE COURTS. ^ , 

Exeter 

Scfieilule {A.) Faversliam 

Folkestone 

Gloucester 

Gravesend 

Grimsby, Great 

Hagnaby 

Halesowen 

Ipswich 

Kiddenninster 

King’s-Lynn 

Kingston-upon-Ilull ......... 

Kirkby in Kendal 

Lincoln 

Liverpool 

Manchester 

Mai’gate 

Middlesex 

Newcastle-upon-Tyne 

Norwich 

Old Swinford 

Pontefract Honor 

Poulton 

Rochester 

Saint Albans 

Saint Briavels 

Sandwich 

Sheffield 

Shrewsbury 

Southwark and East Brixton 

Stockport 

Tower Hamlets 

Westbury 

Westminster 

Wight, Isle of 

Wolverhampton 

Wraggoe 

Yarmouth, Great 


18 Geo. 3, c. xxxvi. 

13 Geo. 3, c. xxvii. 

25 Geo. 3, c. vii. 

26 Geo. 3, c. xcviii. 

1 Will. & Mary, c. xviii. 
47 Geo. 3, Sess. 2, c. xl. 

46 Geo. 3, c. xxxvii. 

18 Geo. 3, c. xxxiv. 

47 Geo. 3, c. xxxvi. 

47 Geo. 3, Sess. 2, c. Ixxix. 
12 Geo. 3, c. Ixvi. 

10 Geo. 3, c. XX. 

48 Geo. 3, c. cix. 

4 Geo. 3, c. xli. 

24 Geo. 2, c. xvi. 

6 & 7 Will. 4, c. cxxxv. 
48 Geo. 3, c. xliii. 

47 Geo. 3, Sess. 2, c. vii. 
23 Geo. 2, c. xxxiii. 

1 Will. & Mary, c. xvii. 
12 & 13 Will. 3, c. vii. 

17 Geo. 3, c. xix. 

2 & 3 Viet. c. Ixxxv. 

10 Geo. 3, c. xxi. 

48 Geo. 3, c. li. 

25 Geo. 2, c. xxxviii. 

5 & 6 Viet. c. Ixxxiii. 

47 Geo. 3, c. xxxv. 

48 Geo. 3, c. ciii. 

23 Geo. 3, c. Ixxiii. 

4 Geo. 4, c. cxxiii. 

46 Geo. 3, c. cxiv. 

2 Will. 4, c. Ixv. 

48 Geo. 3, c. Ixxxviii. 

24 Geo. 2, c xlii, 

46 Geo. 3, c. Ixvi. 

48 Geo. 3, c, cx. 

19 Geo. 3, c. xliii. 

31 Geo. 2, c. xxiv. 
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SCHEDULE (B.) Book T. 

Acts for the more easy and speedy Recovery of Small Debts 

within the Towns, Parishes, and Places nnder written, and Schedule {£.) 
other Parishes and Places adjacent thereto ; that is to say. 


Aberford - 

( 2 & 3 Viet. c. Ixxxvi. 

1 3 Viet. c. xxxiii. 


Ashby-dc-la-Zoueh 

1 Viet. c. XV. 

Barnsley 

1 & 2 Viet. c. xc. 

Belper 

2 & 3 Viet. c. xcviii. 

Blackburn 

4 & 5 Viet. c. Ixvii. • 

Blackheath t 

( 

f6&7 Will.4, e. cxx. 

[ 1 & 2 Viet. c. Ixxxix. 

Bolton 

3 Viet. c. x^iii. 

Brighton 

3 Viet. c. X. 

Burnley 

4 & 5 Viet. c. Ixxxiii. 

Buiy 

2 & 3 Viet. c. ci. 

Chesterfield 

2 & 3 Viet. c. civ.. 

Crediton 

8 & 9 Viet. c. Ixxix. 

East Retford 

4 & .5 Viet. c. Ixxxvii. 

Eckington 

2 & 3 Viet, c. ciii. 

Exeter 

4 & 5 Viet. c. Ixxiii. 

Gainsburgh 

4 & 5 Viet. c. Ixxxvi. 

Glossop 

2 & 3 Viet. c. Ixxxviii. 

Grantham 

2 & 3 Viet. c. Ixxxix, 

Halifax 

2 & 3 Viet. c. cvi. 

Hatfield 

4 & 5 Viet. c. Ixxiv. 

Hinckley 

7 Will. 4, c. viii. 

Hyde 

3 & 4 Will. 4, c. cxix. 

Kingsnorton 

4 & 5 Viet, c. Ixxv. 

Launceston 

4 & 5 Viet. c. Ixxvi. 


J 6 & 7 Will. 4, e. cxxiii, 
1 7 Will. 4, c, vii. 

^ 

Xiifticftstet* Tf-f.i.rT " 


Loughborough 

7 Will. 4, c. ix. 

Newark 

4 & 5 Viet. c. Ixxix. 

New Sarum 

4 & 5 Viet. 0. Ixxxiv. 

New Sleaford 

Newton Abbott 

Nottingham 

Oakham 

Prestbury Division of the Hundred J 

4 & 5 Viet. c. Ixxxv. 

3 Viet. c. XXV. 

2 & 3 Viet. c. cv. 

1 Viet. c. xxxvi. 

• 6 Will. 4, c. xiii . 

of Macclesfield i 
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Book I. Prestwicli-cum-Oldham 

THE COTTBTS. „ . , 

Koborougli 

Sdiedule (fl.) Rochdale 

Rotherham 

Saint Helen’s 

StaiFordshire Potteries.., 

Tavistock 

Totnes 

Warrington 

Westminster 

Wigan 

Wirksworth 


2 & 3 Viet. c. c. 

7 Will. 4, c. Ixii. 

2 & 3 Viet. c. xc. 

2 & 3 Viet. c. Ixxxvii. 

4 8c 5 Viet. c. Ixxxii. 

4 & 5 Viet. c. Ixxxi. 

3 Viet. c. Ixviii. 

4 &: 5 Viet. c. Ixxx. 

2 & 3 Viet. c. xci, 

6 & 7 Will. 4, c. cxxxvii. 
4 & 5 Viet. c. Ixxviii. 

2 & 3 Viet. c. cii. 


It was proposed to establish the New Courts in a 
few districts only at first, by way of experiment ; but, 
upon further deliberation, it was deemed most ex- 
pedient to bring the Act into operation simultaneously 
throughout the country. Accordingly, the full powers 
given by the first and second sections of the Act were 
exercised ; the second section being as follows ; — 
Section 2. Sect. 2. And be it enacted, That it shall be lawful for Her 
Counti^ to advice aforesaid, to divide the whole or part 

be divided of any such county, including all counties of cities and counties 
into districts. towns, cities, boroughs, towns, ports, and places, liberties and 
franchises therein contained, or thereunto adjoining, into dis- 
tricts, and to order that the County Court shall be holden for 
tlie recovery of debts and demands under this Act in each of 
such districts, and from time to time to alter such districts 
as to Her Majesty, with the advice aforesaid, shall seem lit, and 
to order from time to time that the number of districts in and 
for which the Court shall be holden shall be increased until 
tlie whole of such county shall be within the provisions of this 
Act, and with the advice aforesaid to alter the place of holding 
any such Court, or to order that the holding of any such Court 
be discontinued, or to consolidate any two or more of such 
districts, and from time to time, with the advice aforesaid, to 
declare by what name and in what towns and places the 
County Court shall be holden in each district; and if it shall 
appear to Her Majesty that any part of any county, liberty, 
city, borough, or district may conveniently be declared within 
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the jurisdiction of the County Court of an adjoining county, Book I. 
it shall be lawful for Her Majesty, with the advice aforesaid, 
to order that such part shall be taken to be within the juris- 2. 

diction of the County Court holden for the purposes of this 
Act for such adjoining c-ounty in and for such district as Her 
Majesty shall order, in like manner as if it were part of such 
adjoining county. 

And by section 8 it is thus provided : 

Sect. 8, And be it enacted, That any order in Council made Section 8. 
for the purjjoses of this Act shall be published in the London Orders in 
Gazette ; and notice of the intention of Her Majesty to take pJJbiishJnn’ 
into consideration the propriety of making any such order shall the London 
be published in the London Gazette one calendar month at 
least before any such order shall be made. 

4. Orders in Council. — In pursuance of the powers 
thus vested in the Privy Council, the following notice 
was published in the London Gazette of Tuesday, 

March 9, 1&47 : — 

At the Court at Osbome-Bouse, the 9th day of March, 1847. 

PRESENT, 

Tlie Queen’s Most Excellent IVIajesty in Council. 

Whereas there was tliis day read at the Board an Order Notice in 
in Council, dated the fourth day of February last, whereby it of 

was ordered, that notice should be given in the London Gazette, 
that after the expiration of one calendar month from the date 1847, relating 
of the publication of that order and notice, Her Majesty, with Courts 
the advice of her Privy Council, would take into consideration 
the propriety of making the two several orders therein specified, 
for the purposes of an Act passed in, the last session of Par- 
liament, intituled “An Act for the more easy Recovery of Small 
Debts and Demands in England 

And whereas notice of the said order was given accordingly, 
and published in the London Gazette on Saturday, the sixth 
day of February last : 

Her Majesty, having taken the premises into consideration, 
is thereupn pleased, by and with the advice of her Privy 
Council, to order, and it is hereby ordered, that on the 
tliirteenth day of March in this year, the several Courts holden 
for the recovery of small debts or demands, under the provisions 
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Book I. of any Act or Acts cited in one or both of the schedules 

THK COUKTS. 

annexed to the said Act of the last session of Parliament, and 

niarked (A.) and (B.) respectively, shall be abolished, except 
Sheffield and ^ Court holden for the manor of Sheffield, under an Act 
Kcclesall. passed in the forty-eighth year of the reign of his late Majesty 
King Greorge the Third, intituled “ An Act for regulating the 
Proceedings in the Courts Baron of the Manors of Sheffield 
and Ecclesall, in the county of York;” and excepting also the 
Middlesex. Courts hereinafter more particularly specified; and that, on and 
after the fifteenth day of March in this year, the County Court 
of Middlesex, heretofore holden under the provisions of an Act 
passed in the twenty-third , year of the reign of his late Majesty 
King George the Second, intituled “An Act for preventing 
Delays and Expenses in the Proceedings in the County Court 
of Middlesex, and for the more easy and speedy Recovery of 
Small Debts in the said County Court,’’ shall be holden under 
the provisions of the said Act of the last session of Parliament, 
in the several districts into which the said county shall be 
divided, by any order to be made by Her Majesty, with the 
advice of her Privy Council ; and also that each of the several 
Courts of Request or Conscience heretofore holden for the 
recovery of debts and demands in the several cities, towns, and 
places hereinafter mentioned within the provisions of some one 
or more of the Acts cited in the schedule annexed to the said 
Courts In of the last session of Parliament, and marked (A.), shall 

(A.) be holden as a County Court on and after the said fifteenth day 

of March, in the city or town hereinafter mentioned to be 
respectively appointed or substituted, instead of the city or 
cities, town or towns, place or places in which such Court was or 
might have been holden under the provisions of any of the said 
Acts; tliat is to say, 

A Court heretofore holden at Bath, under an Act passed in the 
forty-fifth year of the reign of His late Majesty King George the 
Third, intituled “ An Act for the more speedy and easy Recovery 
of Small Debts in the City of Bath and the Liberties thereof, 
and in the several Parishes and Places therein mentioned, in the 
County of Somerset,” shall be holden as a County Court in 
the city of Bath ; 

Bristol. Courts heretofore holden at Bristol ; that is to say, one 

Court holden under an Act passed in the fifty-sixth year of the 
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reign of his late Majesty King George the Third, intituled “An Book I. 
Act for the more speedy and easy Recovery of Small Debts in con ata. 
the City and County of the City of Bristol and the Liberties 
thereof, and in the several Parishes and Places therein men- 
tioned, in the Counties of Gloucester and Somerset;” and 
another Court holden under an Act passed in the first year of 
the reign of Her Majesty, intituled “An Act for granting more 
effectual Powers for the Regulation of the Court of Conscience 
within the City of Bristol,” shall bo consolidated and holden as 
a County Court in the city of Bristol: 

A Court, other than the Court of Passage, heretofore holden Liverpool, 
for the recovery of small debts in Liverjx)ol, under an Act 
passed in the seventh year of the reign of His late Majesty King 
William the Fourth, intituled “ An Act to amend and render 
more effectual an Act passed in the Fourth and Fifth Year of 
the Reign of His present Majesty, intituled ‘An Act for 
amending the Proceedings and Practice of the Court of Passage 
of the Borough of Liverpool, in the County Palatine of 
Lancaster,’ and to repeal an Act passed in tlie twenty-fifth year 
of the reign of His late Majesty King George the Second, 
intituled ‘ An Act for the more easy and speedy Recovery of 
Small Debts in the Town and Port of Livei*pool and Liberties 
thereof, in the Comity Palatine of Lancaster,’ and to give 
further Power for the Recovery of Small Debts within the 
Borough of Liverpool,” shall be holden as a County Comt in 
the town of Liverpool : 

And that the district to be assigned to each of the said 
Courts, when so holden as a County Court, shall be the district 
which by any order to be made by Her Majesty, with the advice 
of her Privy Council, shall be specified as the district of the 
County Court holden in each of the said cities and towns 
respectively. Wm. L. Bathurst. 

At the Cowrt at 0 shame House, the 9th day March, 1847. 

PRESENT, 

The Queen’s Most Excellent Majesty in Council. Notice iu 

Whereas there was this day read at the Board an Order in of 

Council, dated the^ourth day of Februaiy last, whereby it was 
ordered, that notice should be given in the London Gazette, 1847, ap- 
that after the expiration of one calendar month from the date 
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Boor I. of the publication of that order and notice, Her Majesty, with 

COTTKXS * • • • 

' the advice of her Privy Council, would take into consideration 

til® propriety of making the two several orders therein specified, 
for the purposes of an Act passed in the last session of Parlia- 
ment, intituled “ An Act for tlie more easy Eecovery of Small 
Debts and Demands in England:” 

And whereas notice of the said order was given accordingly, 
and published in the London Gazette on Saturday, the sixth 
day of February last: 

Act to be Her -Majesty, having taken the premises into consideration, 

on\r>tli'of** thereupon pleased, by and with the advice of her Privy 

Maicli, 1847. Council, to order, and it is hereby ordered, that, on the fifteenth 
day of March in this year, the said Act of the last session of 
Parliament shall be put in force in every county throughout 
England and Wales ; and that the whole of the said counties, 
including all counties of cities and counties of towns, cities, 
boroughs, tovnis, ports, and places, liberties and franchises 
tlierein contained or thereunto adjoining, except the city of 
London, and excepting also the Superintendent Eegistrars 
district of Ecclesall Bicrlow and Sheffield-, and so much of the 
Superintendent Kegistrar’s district of Wortley as is not herein- 
after specified as part, of the district of the County Court of 
Yorkshire, holden at Barnsley, shall be divided into the several 
districts hereinafter specified; and that the County Court of 
each of the said counties shall be holden for the recovery of 
debts and demands mider the said Act, in each of the districts 
into which such county shall be so divided, in the several cities 
and towns hereinafter specified as Court towns, or towns in 
which Courts are to be holden in each county, in conjunction 
with the said districts respectively, except in the districts here- 
inafter called Metropolitan Districts, in each of which the 
Court shall be holden in some convenient place within such 
district; and in each district, except in the said Metropoli- 
tan District, the said Court shall be holden by the name of 


Style of the 

County 

Courts. 


“ The County Court of , holden at ,” inserting in the 
first blank space the name of the county, and in the second the 
name of the town in which Hie Court is to be holden; and in 


Style of the the said Metropolitan Districts, the said Court shall be holden 
Distriff County Court of ,” inserting in 

the first blank space the name hereinafter given to the Court, 
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and in tlie second'the name of the county in which the Court Book l. 
istobeholde.1. tue^kts. 

And that in the doscription of the said several Court districts 

Comicil. 

hereunto annexed, unless wdiere specific mention is made of 

’ * Places icnncd 

particular parishes, chajielries, townships, tithin^s, hamlets, or to menu 

precincts, the several places named are to he taken to meuii and |ient^l!e{!?is- 
imply tlie several Superintendent Eegistrars districts, bearing 
the like names resjiectively, which have been constituted pur- 
suant to an Act passed in the seventh year of the reign of his 
lute Majesty King William the Fourth, intituled “ An Act for 
registering Births, Deatlis, and Mai-riages in Kngland,” or 
pursuant to any Act passed for the amendment thereof, as the 
same were severally constituted on the nineteenth day of Decem- 
ber last past ; save only, that all parts of parishes and chapelries, j„ 
townships, tithings, and hamlets, which are detached frf>m the 
main body of the parishes and chapelries, tounships, tithings, ]>]{ices ^luill 
and hamlets to ivliich such detached parts severally belong, and 
also all places (if any), parochial or cxtra-])arochial, not 
included in the said descrijitions (except those hereinbefore 
excejtted), shall be taken to be within the district of that Court 
within the precincts and outer boundary of wliich they severally 
lie, or by which they are severally smTouiidcd, or with whicli 
they have the gn'atest common boundary, if not wdiolly sur- 
rounded by any one Court district ; and that each of the said 
Court districts shall be deemed to include also all rivers, creeks, district sliall 
harbours, and waters included within the outer bomidarj^ thereof', ■ 

or thereunto adjoining, wdiich are within the body of any county 
in England or Wales ; and that wIhtc the districts of any two i^ound'ii it s 
Courts shall be divided by a river, the boundary line between of dislncts. 
the two districts shall be tlie mid-channel of such river ; and 
that every place included within flie outer boundary of tJie 
Court districts so specified and described shall be taken to he 
within the jurisdiction of the County Court liolden for the 
purposes of the said Act for the county in wliich the city, town, 
or place is situated where the Court is ordered to be holden, or 
where such city, town, or place may be situated in tw’o or more 
counties, tlien of the County Court holden for that county under 
which such city, town, or place is mentioned in the description 
of the said sevei'al Court districts hereunto annexed, in like 
manner as if it were part of such county. 
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Book I. And that the description of the said several Court districts, 
and the names of the cities, towns, and places where the Courts 
^oiZciT severally holden therein, are as follow^s ; the first 

column containing the names of the court towns (except in the 
said Metropolitan Districts), and in the said Metropolitan 
Districts the names given to the said Courts respectively ; and 
tlie second column containing in every case the description of 
the districts for which the Courts arc to be holden therein; 
that is to say , — [^The list mil appear in the Appendix.'\ 


4 . 

Preserving 
the Juris- 
diction of 
County 
Courts. 


It will be observed, on reference to these Orders in 
Council, which we have reprinted because some im- 
portant questions turn upon them, that the Courts 
named in schedules (A.) and (B.) are ordered to be 
abolished on the thirteenth of March, and the Act 
establishing the new Courts is not ordered to be put 
in force until the fifteenth day of March, leaving an 
interval of two days between the abolition of the old 
Courts and the formation of the new ones. Some 
questions have arisen upon this, as affecting the right 
to sue in the Superior Courts, and as to the appoint- 
ments of some of the officers. The latter will be 
noticed in the chapter relating to the officers. I'he 
former will be considered presently. 

5. Suits pending in the Courts abolished. — It was 
necessary to make pro^^sion for suits pending in the 
Courts thus abolished. For that purjjose it was 
enacted by 

Sect. 4. That for all pm’poses, except those which shall be 
within the jurisdiction of the Courts holden under this Act, the 
County Courts shall be holden as if this Act had not been 
passed; and all proceedings commenced in the County Court of 
any county before the time when any Court shall be holden 
under this Act in such county may be continued, executed, and 
enforced against all persons liable thereunto, in the same manner 
an if they had been commenced under the authority of this Act- 


Piocecdings It is singular that no question has yet arisen upon 
the Count” the construction of this section, the meaning of which 
Courts”” ^ it is very difficult to ascertain. What is to be done 
with suits that were pending in the County Courts at 
the time when the new Courts commenced their 
sittings ? ^This section says that they may be con- 
tinued, executed, and enforced against all persons 
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liable thereunto, in the same manner as if they had 
been commenced under the authority of this Act.” 
Does this mep.n that they may be continued, &c.” in 
the Court in which they were commenced, and accord- 
ing to its forms ; or that they may be continued in 
the new Court, according to the forms and with the 
powers of the new Court ? Or are the words in the 
same manner” to be used as meaning that such suits 
may be continued in the old Courts, as if** they had 
been commenced under the authority of the new 
Act? 

Nor is the diffioulty merely a speculative one. It is 
likely to occur in practice. Suppose a plaintifP to 
have joined issue in a suit in the old County Court, 
and that in the interval before trial the new Court had 
been established. What is he to do ? Can he try in 
the old Court, and issue execution thence ? If not, 
but he is to resort to the new Court, how is it to deal 
with the pleadings, how try, how issue execution ? 
Above all, how are the costs to be taxed — by what 
scale, or under what authority ? Is the attorney to be 
entitled to his regular fees in the old Courts, or only 
to the restricted fees in the new one ; and, if the latter, 
are the costs of the previous proceedings to fall upon 
the client ? 

To us the construction appears to be, that pending 
suits are to be continued in the new Courts “ in the 
same manner as if they had beeil commenced under 
the authority of this Act ;” that is to say, according 
to the forms of the new Courts. But how a case in 
which, for instance, there has been a declaration, a 
plea, and a venire, to a jury of twelve, is to be con- 
tinued {L e. from the point at which it stood in the old 
Court) in a Court which has no pleadings, and a jury 
of five only, and without the forn^ity of afresh plaint, 
is a difficulty of which we cannot suggest the solution. 
Perhaps the most prudent course will be to evade it, 
by issuing a new plaint, and taking the proceedings 
afresh in the new Court. But this may not always be 
practicable ; for, in the first place, the pending suit may 
be necessary to exclude the Statute of Limitations; 
and, secondly, it may be a serious question whether, 
by a fresh plaint, the plaintiff does not expose himself 
to a nonsuit in the pending action ; and, certainly, he 
could not in the second suit recover the costs of the 
first. 


Book J. 

THE COUftTS. 

Pt'oceeiUtigs 
pending in 
the County 
Courts. 
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Section G. 

When a 
Court shall 
1)0 estab- 
11. shod under 
Act, re- 
cited Acts 
and all other 
Acts affeet- 
inif its juris- 
diction, re- 
liealed. 


Stnall Debts 
Act. 8 & 9 
Viet. c. I‘i7, 
repealed as 
affects the 
County 
Court.s. 


6. Repeal of Jurisdiction of the Local Courts de- 
scribed in the Schedules , — Section 6 repeals all Acts of 
Parliament that gave jurisdiction to the Local Courts 
established by statute, and set forth in the foregoing 
schedules, and especially so much of the 8 & 9 Viet, 
c. 127 {the Small Debts Act) as gave jurisdiction to 
Commissioners of Bankrupts, and to other Courts 
over judgments obtained therein. It runs thus ; 

Sect. 6. And bo it enacted, that as soon as a Court shall have 
been established in any district under this Act, and also at the 
time mentioned in any such order which shall have been made as 
aforesaid for holding any of the Courts mentioned in either of 
the said schedules as a County Court under this Act, the several 
provisions and enactments of the said Acts of Parliament of the 
eighth and of the ninth year of the reign of Her Majesty, and 
of every other Act of Parliament heretofore passed, so far as 
the same respectively relate to or affect the jurisdiction and 
practice of the Court so established or ordered to be holden as 
a County Court, or give jurisdiction to any Court, or to any 
Commissioner of the ("ourt of Bankruptcy, with respect to 
judgments or orders obtained in the Coiu’t so established or 
ordered to be holden as a County Court, shall be repealed. 

7. Repeal of the Small Debts Act, as it affects the 
County Courts . — It is necessary to explain that, by the 
statute alluded to (viz. 8 & 9 Viet. c. 127), power is 
given to the Commissioners of Bankrupts, and to the 
judges of any Court of Record within whose jurisdic- 
tion a defendant may be residing, against whom a 
judgment has been obtained in any Court for a sum 
not exceeding 20Z. and which is unsatisfied, to summon 
the said defendant before him, and examine him 
touching his estate and effects, and to order payment 
by instalment or otherwise, and to commit for forty 
days for disobedience to such order. The effect of 
this section is, therefore, to repeal the jurisdiction 
thereby given to other Courts over any judgment 
obtained m the County Courts. 

The Small Debts Act is consequently not now 
applicable to any judgment obtained in the County 
Courts. But precisely similar powers are by a subse- 
quent section given to the County Courts in respect of 
their own judgments. 
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8 . As to proceedings pending in the Local Courts 
named in the Schedules. — As section 4 provides for the 
continuance of suits already commenced in the County Proceedings 
Courts, so does section 7 provide for the continuance thr?S"s in 
of proceedings already commenced in any of the schedules 
Local Courts named in the schedules. The language 

of the two sections is almost the same, and the 
same difficulties as have been already described in 
commenting upon the section relating to the County 
Courts arise also in the construction of this section, 
and therefore it is unnecessary to repeat them. The 
section is as follows : 

Sect. 7. Provided always, and be it enacted, that all pro- Section 7. 
ceedings in execution of the said Acts or any of them, com- i>i.(K;ecdings 
inenced before the passing of this Act, or before the days 
severally appointed for the alteration of the constitution of the valid, 
said Courts, shall be as valid to all intents and purposes as if 
this Act had not been passed, or as if the said Courts had 
not been altered, and may be continued, executed, and enforced 
against all persons liable thereto in the same maimer as it 
they had been commenced under the authority of this Act. 

9. Cases as to establishment of the Courts. — Upon 
sections 4, 5, and 6, some questions have arisen* which, 
having been brought before the Superior Courts, were 
there decided. 

In the first case, that of Sansom v. Price (1 Cox & tSansom v. 
Macrae, 40), an action had, on November 16,1 846, been 
brought in the Court of Exchequer, for a debt within 40). 
the jurisdiction of the Middlesex Court of Requests. 

It was tried on the 14th of October, 1847, and the 
defendant applied to enter a suggestion to deprive the 
plaintiff of costs. It was contended by Lush, for the 
defendant, that the effect of sections 5, 6, and 7, of 
the County Courts Act was to .repeal all former Acts, 
so far as they relate “ to the establishment, or juris- 
diction, or practice of’’ the Courts named in the 
schedules, of which! he Middlesex Court of Requests 
was one; that being so repealed it was as if they had 
never existed, and certainly the Middlesex Court was 
not in existence at the time of the trial of the action. 

But the Court held that the Requests Act, under 
which the Court of Requests was established, was still 
in existence for the purpose sought. It was only 
c 3 
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Crouch 
(1 Cox & 
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Harris v. 
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( 1 Cox ifc 
Macrae, 43). 


repealed in a qualified way by the County Courts 
Act. 

In the next case, that of Parker v. Crouch (1 Cox 
& Macrae, 42), thfe question raised was as to the 
precise period at which the County Courts were to be 
taken to have been formed, so as to bring a party 
suing in the Superior Court, in an action which might 
have been tried in the County Court, within the pro- 
visions of the 129th section, which deprives the plain- 
tiff of the costs in any action “for which a plaint 
might have been entered under this Act.” It ap- 
peared from the affidavits, that, although the Order in 
Council directed the new Courts to be established on 
the 15th of March, the County Court in question was 
not in fact formed for some weeks afterwards. The 
writ had been issued on the 25th of March, being 
after the time appointed by the Order in Council, but 
before the day when the Court was actually formed. 
And Platt, B. held, that inasmuch as there was in 
fact no County Court in existence at which the plain- 
tiff might have entered a plaint ** under this Act,” he 
did not come within the provisions of the 129th 
section, and the rule was accordingly discharged. • 

The same point arose and was decided in the same 
manner in the same Court (the Exchequer), in the 
case of Harris v. Lawrence (1 Cox & Macrae, 43). 
As the question was very well argued in this case, 
it may be desirable to give it entire. 

Charnoch, for defendant, had obtained a rule requiring plain- 
tiff to show cause “ why on payment of 5?., the amount of the 
verdict recovered in this case, all further proceedings should not 
be stayed ; or why the judgment should not bc^ entered up for 
the said sum of .5/. only, without costs; or why the plaintiff 
should not bring the postea into Court and file the jilea roll, so 
that the defendant might enter a suggestion thereon to deprive 
the plaintiff of costs, pursuant to the statute 9 & 10 Viet, c, 95, 
•S. 129, for the more easy recovery of small debts and demands 
in England.” The action had been brought for a sum of 44/. 
for not repairing a house; and only 5/. had been recovered. It 
had been commenced after the passing of the statute 9 & 10 
Viet. c. 95, but before the County Court had been established 
by the Order in Council. The house was situate and both 
plaintiff and defendant dwelt within the di.strict of the County 
Court of Middlesex. 
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Crowder^ Q. C., now showed cause.— This application is 
founded upon the language of the 129tli section of the County 
Courts Act, “ if any action shall be commenced after the passing 
of this Act in any of Her Majesty’s Superior Courts, of Record, 
for any cause otlier than those lastly herein-before specified” 
(alluding to certain actions in which a concurrent jurisdic- 
tion is given with the Superior Courts), “ for which a plaint 
might have been entered in any Court holden under this Act, and 
a verdict shall be found for the plaintiff for a sum less than 
20/., if the said action is founded on contract, or less than .5/. 
if it be founded on tort, the said plaintiff shall have judgment to 
recover such sum only, and no costs; and if a venlict shall not 
be found for the plaintiff, the defendant shall be entitled to his 
costs as between attorney and client, unless in either case the 
judge who shall try the cause shall certify on the back of the 
record that the action was fit to be brought in such Superior 
Court.” The language of the first part of the soetion nriiust be 
read in connection with the after part, which qualifies the expres- 
sion “ after the pausing of this Act,^’ by the words “ for which 
a plaint might have been entered.^ Inasmuch as there was no 
County Court existing, this was not an action for which a plaint 
might have been entered. 

Cftarnockf in support of the rule. — ^It is impossible for words 
to express more clearly the intent. The plaintiff is to be de- 
prived of costs in an action brought in the Superior Court if 
“ commenced after the passing of this Act,” if within the jurisdic- 
tion of the County Court. Acts of Parliament take effect from 
Hii^the day of the royal assent given, unless otherwise expressed. 
(33 Geo. 3, c. 13.) There was no necessity for bringing this 
action. The plaintiff might have waited. 

By the Court. — I’here can be no doubt as to the proper 
construction of the 129th section. The words after the pass- 
ing of this Act,” are qualified by the subsequent words “ for 
which a plaint might have been entered in any Court holden 
under this Act.” When this action was commenced there was 
not in existence “ a Court holden under this Act” in which a 
plaint might have been entered . — Rule discharged with costs, 

10. Where the Courts are to be held . — ^The places at 
which the Courts are to be held are appointed by 
section 2, already cited, which empowers the Privy 
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Book I. Council to divide counties into districts, &c. “ and to 
THE the County Court shall be holden for the 

w/iere to be recovery of debts and demands under this Act in each 
ftoiden. districts,” and to alter such districts, &c. and 

“ to alter the place of holding any such Court, or to 
order that the holding of any such Court be discon- 
tinued, or to consolidate any two or more of such 
districts, and from time to time, with the advice 
aforesaid, to declare by what name, and in what towns 
and places, the County Courts shall be holden in each 
district.” By section 8 the Privy Council are em- 
powered to order the Local Courts named in schedules 
(A.) and (B.) to be held as County Courts, and to 
alter the place for holding any such Court, And 
section 5G directs the times for their being holden. 

11. Court-houses to be provided. — ^Then, for the 
purpose of supplying the Court with the necessary 
conveniences for the conducting of its business, a 
series of sections provide for the hire, erection, and 
fitting-up of court-houses, offices for the clerks, and 
prisons. To this end, powers are given for the pur- 
chase of land, for the borrowing of money upon the 
credit of the fee-fund, and the raising of a fee-fund. 
ITie property of the Courts is vested in the treasurer, 
but the clerks are to have the care of them, and to 
appoint and dismiss the servants requisite to keep 
them in order. These sections, though long, are a 
necessary portion of this treatise, and as no question 
has yet been raised upon them, we give them without 
commentary. 

Section 48. Sect. 48. And be it enacted, that the treasurer of any Court 
Treasurers, holden under this Act for which a court-house and offices, with 
llJov2*of necessaiy appurtenances, shall not have been already provided, or 
Secretary of where such court-house and offices are inconvenient or insufficient, 
vide^co^urt-^* shall, as soon as conveniently may be, with the approval of one of 
offices *&c Majesty’s principal Secretaries of State, build, purcliase, hire, 

or otherwise provide messuages and lands, with all necessary 
kppurtenances, fit for holding the Court therein, and for the 
offices necessary for carrying on the business of the said Court, 
or, instead of providing separate buildings, may, with the like 
approval, contract with any person, being the owner of or having 
the . control and management of any county or town hall or 
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other building, for the use and occupation thereof, or of so much 
thereof as may be needed for the purposes of this Act, and sub- 
ject to such annual rent, and to such conditions as to the 
repairs, alterations, or improvements of such hall or building, 
as may be agreed upon ; and all lands, messuages, and other 
real and personal estates and effects belonging to the Court 
shall vest in the treasurer for the time being, and in his succes- 
sors in that office, in trust for the purjxwes of this Act. 

Sect. 49. And bo it enacted, that it shall be lawful for any 
Court liolden under tliis Act, with the approval of one of Her 
Majesty’s principal Secretaries of State, to use as a prison for the 
purposes of this Act any prison now belonging to any Court 
holden under any of the Acts cited in the said schedules (A.) 
and (B.), in all cases where it shall appear to the said Secretary 
of State that the common gaol or liouse of correction of the county, 
<Ustrict, or place in which the Court is established is inconveniently 
situated, dr is not applicable for the use of the said Courts; and 
whenever any such prison shall bo so allowed to be used it shall 
be deemed one of the common gaols of the county for which it 
shall be used, as if it had been provided, after presentment of 
the insufficiency of one common gaol for such county, under the 
provisions of an Act passed in the sixth year of the reign of Her 
Majesty, intituled “ An Act to amend the Laws concerning 
Prisons,” or wliere such prison shall be situated within a 
boi*ough having a separate Court of Sessions of the Peace, it 
shall be deemed a house of correction for such borOugh. 

Sect. 50. And be it declared and enacted, that the pro- 
jvisions of the Lands Clauses Consolidation Act, 1845, shall 
apply to the purchase of lands by the treasurer of any such 
Court for the purposes of this Act, except so much thereof 
as relates to the purchase and taking of lands otherwise than 
by agreement; and in construing the said Act the treasurer 
acting with tlic approval of one of Her Majesty’s principal 
Secretaries of State shall be deemed the promoter of the under- 
taking for which such lands are required. 

Sect. 51. And be it enacted, that for the pur^jose of defraying 
the expenses of building, purchasing, or providing any messuages 
and lands for the purposes aforesaid, it shall be lawful for the said 
treasurer to borrow and Like up at interest so much money as he 
shall find to be necessary, the amount thereof, and the rate of 


Boor I. 
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T?ook I. interest in each ©ise, beins: first allowed by the said Commissioners 

THK COUBT8. ^ ^ > o J 

of Her Majesty’s Treasury; and the treasurer may enter into and 

securities as may be required, and the securities 
Court-homes, so entered into shall be binding on him and his successors in 
the office of treasurer for securing repayment of the moneys 
borrowed, with interest for the same, out of the general fund 
hereinafter mentioned, and shall enter in a book belonging to the 
Court, to be kept by him for that purpose, the names of the 
several persons by whom any money shall be advanced for the 
purpose aforesaid, in the order in which the same shall be 
advanced, and the moneys so borrowed shall be paid off in the 
same order. 

Section 52. jject. 52. And be it enacted, that for raising a fund for 
A ffeiieral providing a court-house and offices, and for pajdng off any 

raised*^for ^ moneys which may be borrowed as aforesaid, and the interest 
payinjfotf due in respect thereof, the clerk of every Court holden 

ilorrowed. under the authority of this Act, in which and while it 

shall be necessary to raise such fund, sliall demand and 
receive from the plaintiff in any suit brought in that Court 
the sum of sixpence when the debt or damage claimed shall 
exceed twenty shillings and shall not exceed forty shillings, and 
for every claim exceeding forty shillings one twentieth part 
thereof, neglecting any sum less than sixpence in estimating 
such twentieth part, or such other sum in either case, not 
exceeding the rates herein-before mentioned, as one of Her 
Majesty’s principal Secretaries of State, with the consent of the 
Commissioners of Her Majesty’s Treasury, from time to time 
shall order, which sura, if not paid in the first instance by the* 
plaintiff upon suit brought in the Court, may be deducted from 
the sum recovered for the plaintiff, and shall be considered as 
costs in the cause; and the clerk of the Court shall keep an 
account of all moneys so paid to him, and shall pay over the 
amount from time to time to the ti-easurer of the Court, and 
the amount thereof shall accumulate, to form a fund to be 
called “ The General Fund of the County Court of at 
and shall be applied in the first place toward paying the interest 
of the several sums so borrowed, and in the second place toward 
paying the rent and other expenses necessarily incurred in hold- 
ing the Court, and in the third place toward paying off the 
several principal sums borrowed, in the order in which they 



THE COUNTY COURTS. 


23 


were borrowed, and in the fourth place toward defrayiiitr the h 

• ^ THE OOUETS 

other expenses herein charged on the said general fund, in _ 

such manner as the judge, wdth the api)rovaI of one of Her 

* ^ ami care of 

Majesty s principal Secretaries of State, shall direct; and the Court-hovses, 

sm-plus which shall from time to time accumulate, after pro- 
viding for all the said expeases, shall be jiaid over to the credit 
of the consolidated fund of the United Kingdom of Great Britain 
and Ireland ; subject, nevertheless, to any charge W’hich may 
arise from any future deficiency of the same fund. 

Sect. 5.3. And he it enacted, that, as soon as a Court shall ,Sf , » r,z. 

have been established in anv district under this Act, all „ 
messuages, lands, and tenements, and all real estates and Coui*t» in 

effects, vested in or belonging to the commissioners, clerks, (P.) 

treasurers, trustees, or other officers of any of the Courts 
mentioned in the said schedules (A.) and (B.), which were oftlie County 

holden in trust for the purposes of such Court shall vest ^ 

in or belong to the treasurer of the County Court for the 
time being, and his successors in the said office, in trust for 
the purposes of this Act, for the like estate and interest, and 
subject to all the covenants, conditions, and agi’eeineiits on which 
the same were rcsjiectively holden; and the said commissioners, 
clerks, treasurers, trustees, and other officers, their heirs, execu- 
tors, and administrators, shall be freed and discharged from 
all such covenants, conditions, and agreements, and from the 
consequences of their being unable to fulfil any covenants or 
agreements into which any of them may have lawfully entered in 
execution of the provisior.s of any of the said Acts, on or before 
the repeal of such Act, with respect to tlieir estate or interest in 
such messuages, lands, tenements, real and personal estates and 
efiects, in consequence of the vesting thereof in the said treasurer ; 
and all moneys and securities for money, and other property and 
effects of any kind whatswvcr, in the bands of the commissioners, 
clerks, treasurers, trustees, or other officers of any such Court, 
shall be paid, transferred, and delivered to the said treasui*er, or 
to such person as he shall appoint to receive the same, and shall 
be applied in discharging all claims and demands to which the 
same were liable in the hands of such coinrnissioncrs, clerks, 
treasurers, trustees, or other officers, and the residue thereof shall 
be applied to the same purposes to wdiich the general fund is 
applicable. 
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Book I. Sect, 54. And be it enacted, that it feball be lawful for the 

' treasurer of the County Court, with the approval of the Conunis- 

m^mrTof Her Majesty s Treasury, and upon the certificate of the 

Covrt-houseSf expediency thereof under the hand of the judge, to sell and dis- 
pose of all messuages, lands, and tenements which may be vested 

Section 54. jn ijjm under the provisions of this Act which shall not be needed 
Provisions * . 

for outstaiid- for the jmrposes of this Act, or which the treasurers shall think 

t?e^ ought to be sold, for the purpose of better enabling him to dis- 

charge any just debts on account of any Court of which the 
constitution shall be altered under this Act, or to provide other 
and more convenient buildings for holding a County Court ; and 
the proceeds of all such sales, and also all moneys and securities 
for money which shall be paid, transferred, or delivered to him on 
account of any such Court as aforesaid, shall be applied towards 
discharging such debts ; and in every case in which at the time 
of the alteration of the constitution of the Court there shall be 
any just debts owing on account of any such Court, or any 
salaries or annuities legally or equitably chargeable upon or 
payable out of the fees of such Court, or out of any fund to which 
such fees are payable, over and above what may be discharged 
by the moneys ai d etlccts so j aid, transferred, or delivered to 
tlic treasurer on account of such Court, and over and above the 
proceeds of the sale of any such messuages, lands, and tenements, 
in case the same or any jjart thereof shall be sold, such debts. 


salaries, and annuities shall be treated as if .they were debts 
which had been incurred for the purpose of providing a court- 
house for holding the County Court for the district in which the 


place is included where such Court was holden, and shall be 
liquidated out of the general fund herein-before mentioned, if tlie 
same shall be sufficient for that purpose, and any deficiency 
therein shall be paid out of the consolidated fund of the United 
Kingdom of Great Britain and Ireland. 


Section fid. 

Clerks to 
have the 
charge of the 
court- 
houses, &c. 
and to ap- 
point 

disfulss 
servants, Ac. 


Sect. 55, And be it enacted, that the clerk of every Court shall 
have the care of the court-house and offices of the Court, and shall 
appoint and have power to dismiss the necessary servants for 
taking charge of such court-house and offices, at such salaries as 
shall he from time to time authorized by the judge, with the con- 
sent of the Commissioners of Her Majesty’s Treasury; and the 
clerk of the Court, under the direction of the said commissioners. 
»nd subject to such regulations as tliey may require to^>e 
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enforced, shall make all necessary contracts or otherwise |frovide Book 1. 

for repairing and furnishing,' and for cleaning, lighting, and warm- 

ing, the said court-house and offices, and for supplying the said and 

^ . , , , j o career 

court and othces with law and office-hooks and stationery, and Court-homes, 

for defraying all other necessary expenses not otherwise pro- 
vided for incident to the holding of the said Court, and the Section 6f>. 
charge of the court-house and offices, and expenses thereby 
incurred, shall be paid out of the general fund of the Court : 
jjrovided always, that the treasurer or clerk of any Court, or 
tlie partner of any such treasurer or clerk, or any person in the 
service or employment of any such treasurer or clerk, shall not 
be directly or indirectly concerned or interested in any such 
contract, or in supplying any articles for the use of the said 
('ourts and offices : provided also, that no payment for any sucli 
charge shall be allowed in the clerk’s accounts until allowed 
under the hand of the Judge. 

12 . When fo be held. — times for holding the 
County Courts arc thus provided for by the 56th 
section of the statute : 


Seel. 56, And be it enacted, that the .Fudge of each district 
shall attend and hold the County Court at each place where Her 
I^Iajesty shall have ordered that the County Court shall be holden 
within Ills district at such times as he shall appoint for that pur- 
[)oso, so that a Court, shall he holden in every sncli place once at 
least in every calendar month, or such other interval as one of Her 
Majesty’s principal Secretaries of Slate shall in each case order; 
and notice of llio days on wliich the Corn*! will be holden shall 
l)c put up in some conspicuous place in the court-house and in 
the office of the clerk of the Court, and no other notice thereof 
shall be needed; and whenever any day so appointed for holding 
the C/Ourt shall be‘ altered, notice of such intended alteration, 
and of the time when it will take effect, shall be put up in some 
t.ouspicuous place in the court-house and in the clerk’s office. 


.1 udge to 
hold the 
Oouvt wher<‘ 
Her Majesty 
shall direct. 


>jotices for 
holding 
Oonrts to be 
put up iu a 
conspicuous 
j)lace. 


It appears, therefore, that a Court must be holden 
for each district once at least in every calendar 
month. 


13. Notice to be given. — Notice of the days of hold- 
ling is to be posted on some conspicuous place in the 
court-house and in the office of the clerk of the Court. 
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Book I. If day appointed for holding any Coi^ be 
THE^wRTft. notice of such alteration is to be posted in like 

Notices 0/ the mSLXmeT, 

CoTirts. other notice is to he necessary — that is, to 

the legality of the Court; but the Treasury has 
• sanctioned the cost of advertising the Courts in the 
local newspapers, and it appears from a correspon- 
dence with Mr. Filliter (sec 1 C. C. Chron. p. 68) 
that it will not object to the expense of publishing the 
notices of the Courts in the County Courts 
Chronicle also, as a central medium to which 
persons at a distance, having business in the Courts, 
especially the members of the profession, to whom the 
notices required by the statute are not accessible, may 
be enabled to refer. 

It is a question whether due notice of the holding 
of a Court be essential to its legal constitution. A 
Court of Common Law is illegally held on any other 
day than that directed by the statute, patent, or 
prescrijition by which it is constituted or regulated, 
and all its acts done at such an irregular sitting are 
void. (6 Vin. Abr. 49B.) By analogy, therefore, we 
are inclined to consider that a County Court held 
without strict observance of all the requisitions of the 
statute would be illegal and void; although Mr. 
Moseley, in his treatise (p. 17 )> thinks otherwise, 
and is of opinion that the provisions of this statute are 
directory merely, and not a condition for the due 
holding of the Court. Care, however, should be 
taken by the officers that the question shall not arise, 
by strict attention to the regular posting of the 
notices. 

And upon this some difficulties present themselves. 
The statute does not state how many days’ notice is to 
be given. But this omission will not sanction any 
brevity of notice. In the absence of a sj^ecified period, 
a reasonable notice will be required ; and the word 
reasonable has no definite interpretation in respect of 
time : it is construed according to the circumstances 
of the particular case, the objects of the notice, and 
the persons to whom it is addressed. In the present 
case, the longest practicable notice should be given. 
Probably less than a week would not be deemed 
reasonable. The Judge would act prudently, perhaps, 
to appoint his Courts a month in advance, and thcj 
Clerk should post the notice immediately on the 
appointment. 
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And this would appear to have been the intention 
of the Legislature ; for it is remarkable that the notice 
is to be put up, not on the court, but in it. Now, 
inasmuch as a court-house would be closed at all other 
times than when the Court is actually sitting, the 
posting of the notice in the court is a practical 
absurdity, unless it was intended that the succeeding 
Court should be appointed and notice of it put up at 
least as far back as the morning of the court-day next 
before the Court so announced. We direct attention 
to this remarkable language of the statute, because 
many clerks, hastily reading the section, have mistaken 
the word in for on, and, following the usual practice, 
have posted the notice on the door or outside wall of 
the court. Probably, looking to the purpose of the 
notice, it would be the better course to post it both 
within and without : — v/ithin, to comply with the 
words, and without, to accomplish the object, of the 
statute. 

The form of notice usually adopted is the following: 

County Court of 

Notice is hereby given, that in pursuance of tlie statute 
10 Viet. c. 95, intituled “An Act for the more easy Recovery 
of Small Debts and Demands in England:” esquire, the 
Judge appointed for the County Court of at will hold a 

Court for the transaction of business on the day of 

at the liour of in tlic forenoon, at the court-house in the s/iid 
county of and within the district of the said Coui-t. 

Dated this day of in the year one thousand eight 
liundred and forty- 

Clerk of the said Court. 

The third section enacts, that the County Courts 
may be liolden simultaneously in all or any of such 
districts i. e, the districts appointed by the Privy 
Council. 

14. TJie Style of the Courts , — ^This is provided for 
by section 2, which enacts, that ** it shall be lawful for 
the Queen, by the advice of her Privy Council, to de- 
clare by what name, and in what towns and places the 
County Court shall be holder; in each district.” 

A style or title and seal belongs by the common law 
to eve^ Court, and that style must be used in, and that 
seal amxed to, every act of such Court ; and process 

D 2 
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Book 1 . issued under the wronpf style is void, and the officer 
THE^^RTs. a trespasser. {Garratt v. Morley, 1 Gale 

^ftyleofthe & D, 275.) 

CmrU. 

15. The Seal of the Court. — Every County Courtis 
to have a seal, and with it all processes issuing out of 
the Court are to be sealed or stamped. This is pro- 
vided by the 57th section, which also makes the 
forgery of such seal a felony. It is as follows : 


Section 57. 

Process of 
the Court to 
he under 
seal. 


Sect. 57. And be it enacted, that for every Court lioldcn under 
this Act there shall be made a seal of the Court, and all sum- 
monses and other process issuing out of the said Court shall be 
sealed or stamped with tlie seal of the Court ; and every person 
who shall forge the seal or any process of the Court, or who shall 
serve or enforce any such forged process, knowing the same to be 
forged, or deliver or cause to be delivered to any person any paper 
falsely purporting to be a copy of any summons or otlier pro- 
cess of the said Court, knowing the same to be false, or who 
shall act or profess to act under any false colour or pretence of 
the process of the said Court, shall be guilty of felony. 


Section 14. 


16. Lords of Manors may surrender Courts . — 
Numerous Courts exist throughout the kingdom by 
virtue of ancient franchises and manorial rights. I’he 
County Courts Act has not abolished these, nor does 
it make any compulsory interference with their juris- 
diction or privileges. All such Courts, therefore, still 
exist, and are unaffected by the provisions of the new 
statute. The only Courts superseded are the County 
Courts and the Courts of Recpiest established by 
statute and specifically named in schedules (A.) and 
(B.) But there is a provision empowering lords of 
manors, honors, hundreds, or liberties, to surrender 
their right of holding any Court for the recovery of 
debts or demands, with the consent of the steward or 
of any person having a freehold office in such Court, 
or on the next vacancy in such freehold office. ITiis is 
enacted by 


LordTc? that it shall bo lawful for tho 

Manors, &c., lord of any hundred, or of any honor, manor, or liberty, having 
dcr^CourK Court in right thereof in which debts or demands may be 
^'personr”^ recovered, to surrender to Her Majesty the right of holding such 
interested. Court (for any such purpose, with the consent of any steward 
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or other officer, if any, having a freehold office in such Court,) Book i. 

or upon the next vacancy in any such freehold office; and from 

and after such surrender such Court shall be discontinued, and Manor 

Courts. 

the right of holding such Court shall cease, and ail proceedings Hection 14 . 
commenced in such Court may thereafter be continued, and 
shall be enforced and executed, as if they had been commenced 
under the authority of this Act in a County Court holden for 
the district in which the cause of action arose; but no person 
shall be entitled to claim any compensation under this Act by 
reason of any such surrender: provided always, that the sur- 
render of the right of holding any such Court for the recovery 
of debts and demands shall not be deemed to infer the sur- 
render or loss of any other franchise incident to the lordship of 
such hundred, honor, manor, or liberty, and that the Court 
thereof may be holden for all other purposes, if any, incident 
thereunto, as now by law it may. 



BOOK II. 


THE OFFICERS. 

Four Officers are recognized by the Statute ; 

I. The Judge. 

II. The Treasurer. 

III. Tlie Clerk. 

IV. The High Bailiff. 

Of these in their order. 

Cap. I.— the JUDGE. 

1 . sections providing for the appointment of 

the Judges are, the 9th, 10th, 11th, 12th, and 13th. 
They are as follow : 

^fiction 9. Sect. 9. And be it enacted, that the Lord Chancellor shall ap- 
\p])oint point as many fit persons as are needed to be Judges of the County 

meiit and Court under this Act, each of whom shall be a barrister-at-law 

of who shall be of seven years standing, or who shall have 

practised as a barrister and special pleader for at least seven 
years, or a barrister or attomey-at-law who, under the provi- 
sions of any of the Acts cited in the said schedules (A.) and 
(B.), or under the provisions of either of the said Acts of the 
eighth year and of the ninth year of the reign of Her Majesty, 
shall have been nominated or appointed to preside in or hold 
any Court constituted or held under any of the Acts cited in 
either of the said schedules (A.) and (B.), whether by the 
title of Judge or barrister, or county clerk, assessor, or steward, 
or deputy steward, or by any other title or style whatsoever, or 
a person filling the office of Judge of the County Court, or County 
Clerk, in the same county, at the time of the passing of this 
Proviso as to Act : provided always, that every attorney-at-law who shall 
aeWngTs appointed a Judge of the County Court under this Act, and 

Judg^ under vvho shall be the partner of any other attorney-at-law, shall. 
Acts cited in . , . ^ ^ ’ 

schedules within twelve calendar months next after entering on the said 

<A.) and (B.) Judge of the County Court, dissolve such partnership 


Book II. 

TilK 
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or vacate the said office of Judge, and shall not during his con- Book II. 
tinuance as such Judge enter into any new partnership; and opficebs. 
that no attorney-at-law who shall be appointed a Judge of any ^ 

County Court under this Act shall be, cither by himself or his 
partner, employed or act as town clerk, or clerk of the peace of 
any county, city, or borough, or as clerk to any bench of 
justices, or as clerk or secretary to any board of guardians or 
governors or directors of the poor, or of any vestry or local or 
parochial board of trustees or commissioners, or of any public 
company or corporation whatsoever, or directly or indirectly 
concerned as attorney or agent for any party in any Court 
regulated by this Act, or, after tlie expiration of the said term 
of twelve calendar months, in any other Court of Law or Equity. 

Sect. 10. And vrhereas, under the provisions of the several Section 10. 

Acts cited in the schedule marked (A.), annexed to this Act, 

barristers have been appointed and now act as salaried com- present act- 
. . . , , . . ing in the 

missioner or as assessor or assistant to the commissioners Courts of 

appointed to hold the several Courts of Request constituted or ffverpoo?^^^’ 
regulated by the said several Acts in the. cities of Bath and and Man- 
Bristol and in the boroughs of Liverpool and Manchester; be it t?tfe(Ho^th'e 

enacted, that when any order shall bo made for holding a appoint- 
H T . . . 1 . 1 .... , , , under 

Court under this Act within the said cities and boroughs this Act for 

respectively, districts shall be constituted wdiich shall comprise places. 

at least the whole of the said cities and boroughs respectively, 

and every such barrister who shall have been on the first day of 

June in this year the salaried commissioner or assessor or 

assistant to the commissioners appointed to hold the said several 

Courts of Request, and who shall continue to hold the same 

office at the time when such order as last aforesaid shall be 

made rc.specting their city or borough respectively, shall be 

entitled to be appointed the first Judge under this Act of the 

Court to be holden in and for the said cities and boroughs 

respectively. 

Sect. 11. And whereas an Act was passed in the forty-eighth ii. 

year of the reign of King George the Third, intituled “ An Act Stewards of 
for regulating the Proceedings in the Courts Baron of the 
Manors of Sheffield and Ecclesall in the County of York,” under and Eccle- 

* ' sitll fip* 

the provisions of which Act John Parker Esquire has been pointed 
appointed and is steward of the manor of Sheffield, and Daniel 1 Q 3 

Maude Esquire has been appointed and is steward of the to be the first 
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Book II. manor of Ecclesall; be it enacted, that if the said John 

OFPicEas. Piwker shall continue steward of the manor of Sheffield when 

1 ThTjudge made for holding a Court under this Act 

’ within the liberty of Hallamshire, a district shall be constituted 

this^cf which shall comprise at least the whole liberty of Hallamshire, 

those dis- except the hamlet or bierlow of Ecclesall, and if the said 

Daniel Maude shall continue steward of the manor of Ecclesall 
when any order shall be made for holding a Court under this 
Act in the manor of Ecclesall, another district shall be con- 
stituted under the provisions of this Act, wliich shall comprise 
at least the whole hamlet or bierlow of Ecclesall ; and in such 
cases respectively the. said John Parker shjill be entitled to be 
appointed the first .Judge under this Act of the Court to be 
holden in the district comprising the liberty of Hallamshire, 
except the bierlow of ICcclcsall, and the said Daniel Maude shall 
be entitled to be appointed the first Judge under this Act of the 
Court to be holden in the district comprising the bierlow of 
l^cclesall, and the districts of the said two Courts shall not be 
reduced within the said limits respectively, so long as the said 
John Parker and Daniel Maude respectively shall continue 
Judges of the said Courts; and the present deputy stewards 
of the said two Courts Baron shall be entitled to be appointed 
tlie first Clerks of the said two Courts respectively, or in case of 
the consolidation of the said two Courts, to act jointly as Clerks 
of the consolidated Court, under such regulations as to the 
division of duties and emoluments of the office as shall be made 
by order of Court, with reference to the duties and emoluments 
of their offices in the said two Courts, before such consolidation, 
in case of difference between them ; and the said .John Parker 
and Daniel l^aude shall have the same privilege of holding the 
said Courts by deputy which they now have of holding the said 
Courts Baron by deputy, provided only that the appointment of 
every such deputy shall be subject to the approval of one of Her 
Majesty’s principal Secretaries of State; and the said John 
Parker and Daniel Maude shall hold the said Courts in all other 
respects according to the provisions of this Act. 

Section 12. Sect 12. And whereas the County Court of Middlesex is 
The pi csent regulated under the provisions of an Act passed in the twenty- 
CountyClerk third year of the reign of King George the Second, intituled “ An 
appointed * Act for preventing Delays and Expenses in the Proceedings in the 
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County Court of Middlesex, and tor the more easy and speedy Book II, 
Recovery of Small Debts in the said County Court,” under which officers. 

the County Clerk is empowered to appoint a deputy to act for 

him in his said office of County Clerk: and whereas the said * 

county of Middlesex within the jurisdiction of the said Court is 33 

so populous that it will be expedient that several districts the firtst 

should be constituted tlierein under this Act ; be it enacted, 

tliat if the present County Clerk of Middlesex shall continue 

County Clerk of Middlesex when any order shall be made for tlepnty, snb- 

holding a Court under this Act within the jurisdiction of the said yn-oviil of' 

Court, he shall be entitled to be appointed the first Judge under 

this Act of such of the said districts as he shall select, and shall 

hold the said Court in all respects according to tlic provisions 

of this Act, except that he shall be removable from the said 

office of Judge only in the same manner as he is now by law 

removable from the office of County Clerk, and that he shall have 

power to hold the Court by his present deputy, and on vacancy 

of the office of deputy to appoint a deputy to hold the said Court 

for him, pro\dded such deputy be a barrister of not less than 

throe years’ standing, and shall be approved by one of Her 

Majesty’s principal Secretaries of State; and the present Regis- rresent rc- 

trar of the said County Court shall be entitled to be the first 

Clerk of the Court holden in the district so selected by the County t'lcrk . 

Clerk; and all suits and proceedings commenced in the County 
Court of Middlesex before the division of the said county into 
districts shall be continued, and may be executed and enforced, as 
if they had commenced under this Act before the*said County 
Clerk in the district so selected by him. 


Sect. 13. And be it enacted, that whenever any order shall section 1 . 3 . 


be made for holding a Court under this Act within the several 
towns mentioned in the first column of the schedule marked (C.) 
annexed to this Act, then, upon the next vacancy which shall 
happen after the passing of this Act in the several offices men- 
tioned in the second column of the said schedule (C.) in 
conjunction with such Courts, the several Lords for the time 
being of the Manors and Liberties mentioned in the third column 


Provision.s 
lor certain 
Lords of 
Manors hav- 
ing;: ri>j;bts of 
appointment 
under the 
Acts hereby 
repealed. 


of the said schedule (C.) in conjunction with the said Courts 
shall be entitled to appoint persons, properly qualified according 
to the provisions of this Act, to fill the said offices respectively, 
subject nevertheless in each case to the approval of one of Her 


Majesty’s principal Secretaries of State. 
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The following^ is 


SCHEDULE (C.) 


Town. 


Officer of the Court. 


A.SHTON - UNDER' 

Lynk 

Birmingham 

Cirencester 

Kidderminster - 

Stoururidge - 


Clerk of the Court 
to be bolden at 
Aslitou. 

High Bailiff of the 
Court to be li old n i j 
at Birmingham. 

Clerk of the Court 
to be holden at 
Cirencester. 

Clerk of the Co\irt 
to be holden at 
Kidderminster. 

Clerkof the. Court 
to be holden at 
Stourbridge. 


St. Albans 


Sheffield 


Stockport 


! 


: High Bailiff of 
; the Court to be 
holden at Wat- 
ford. 

J udge of the Court 
i to be holden at 
I Sheffield, 
j Clerkof the Court 
i to be holden at 
Sheffield. 

Clerk of the Court 
to be holden at 
j Stockport. 


Pei'vson to whom the 
next Appointment 
is to belong?. 


Lord of the Manor 
of Ashton-undor- 
I.yne. 

Lord of the Manor 
of Birmingham. 

Lord of the Manor 
and Seven Hun- 
dreds of Cirences- 
l(!r. 

I.ord of the Manor 
of the borongli of 
Kidderminster. 

Lord of the Manor 
of Old Swinford 
or Ambleeoat, to 
whom, on tlie day 
before the passing 
of this Act, tlie 
next turn belongs 
to appoint the 
Clerk or Beadle 
of the Court of 
I Bequests for tl»e 

! Barish of Old 

1 Swinford. 

j Lord of the Hun- 
! dred of Cashio. 


Lord of the Manor 
of Sheffield. 

Lord of the Manor 
of EccIesalL 

Lord of the Manor 
and Barony of 
Stockport. 
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18. The Appointment, — It will be seen from these Bookh. 
provisions that the appointment of the Judges, with offkiehs 
certain excei)tions presently to be noticed, is vested in 

the Lord Chancellor. Tiie judge. 

The exceptions are, 1st, of certain districts specially App^tmeiu 
named in the Act; and, 2ndly, of certain cases possibly of Judge, 
to arise hereafter. 

The exceptions specified are — 

1. The then existing Judges of the Local Courts of 
Bath, Bristol, Liveri)ool, and Manchester. 

2. The district of Sheffield, of which John Par- 
ker, Esq., the then steward, is to be the first Judge. 

3. The district of Ecclesall, of which Daniel 
Maude, Esq. the then steward, is to be the first 
Judge. 

4. In the county of Middlesex, of any district of 
which, at his option, the then County Clerk is to be 
first Judge. 

5. In the towns specified in schedule (C.), when 
any order shall he made for holding a County Court 
there, the Lords of the Manors and Liberties mentioned 
in the schedule are entitled to ap])oint to the next 
vacancy after the passing of the Act j)ersons properly 
qualified according to its provisions, subject to the 
approval of one of the Secretaries of State. 

The power of ap])ointment thus vested in the Lord 
Chancellor is also limited to the selection of persons 
having certain qualifications defined by the statute. 

He appoints, therefore, subject to these conditions, 
and any ajjpoiritment of an unqualified person would 
be void. These are — 

19. The Qualifications of a Judge. — ^We place them Quaiifica- 

in a tabular form for the sake of perspicuity. jud^^ 

1 . A barrister-at-law of seven years^ standing. 

2. A barrister-at-law who shall have practised as a 
barrister and special pleader, for at least seven 
years, (The meaning of this is, that he needs not 
to be a barrister of seven years’ standing, if his 
practice as a special pleader and barrister have to- 
gether extended over seven years.) 

3. A barrister (even if of less than seven years’ 
standing) who had not been appointed to preside in 
any of the Local Courts named in schedules (A.) and 
(B.) by whatever title. 

4. An attorney holding the like office. 
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5. Any person filling the office of Judge of the County 
oPFicEEs. Court, or County Clerk, in the same county, at the 

— time of the passing of the Act. 

1. The Judge. ^ “ 

Disqu^irii. 20. Disqualifications of a Judge . — It is provided by 
cations of section 9, that an attorney appointed a Judge of any 
-ludge. County Court, and having a partner, shall, within 
twelve months after entering on his office, dissolve 
such partnership, or vacate the office of Judge, nor 
shall he, while holding such office, enter into any new 
partnership. Nor shall he, by himself or partner, be 
employed or act as town clerk, clerk of the peace of 
a county, city, or borough, clerk to any bench of 
justices, clerk or secretary to any board of guardians, 
or governors of the poor, or of any vestry, or Ihcal or 
parochial board of trustees, or commissioners, or of 
any public company or corporation whatsoever, or 
directly or indirectly be concerned as attorney or agent 
for any party in any Court regulated by this Act ; or, 
after the expiration of twelve months from his enter- 
ing upon his office, in any other Couii; of Law or 
Equity. 

And with respect to barristers appointed to the 
office of Judge, it is provided by section 17 as fol- 
lows : 

enacted, that no Judge appointed under 
Judges not this Act shall during his continuance as such Judge practise as 
as banisters ^ banrister within the district for whicli his Court is holden 
trictf except except those barristers already appointed to 

in certain preside in or hold the said Courts in Bath, Bristol, Liverpool, 

cahcs. Manchester, Sheffield, Ecclesall, and Middlesex, and now prac- 

tising in chambers as conveyancing counsel, who may continue 
such practice. 

Upon this section a very important practical ques- 
tion arises, namely, what constitutes “practice as a 
barrister within the district’ for which his Court is 
holden ? 

The obvious purpose of this provision was to prevent 
the Judge from being subjected to temptation or 
suspicion through receiving briefs to-day from the 
attorneys upon whose arguments he will be called 
upon to pass judgment to-morrow. 

If the restrictive language of the section he literally 
construed, it is plain that this intent of the Legislature 
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cannot be fulfilled. If to constitute practising'^ in i, 
a district, it be held tliat some act must be do 7 ie within thk 
the prescribed circle, the provision is a farce. In many 
cases the circuits of the Judges range over parts of i. TheJ, 
several counties. The effect of the prohibition would, 
in such case, be nothing more than this: — In a county 
in which the assize-town happened to lie within one as ilarrist r. 
of his districts, he could not practise, although not 
one-tenth of the whole county might be within his ' ’ ' 
jurisdiction. Of the next county nine-tenths might 
belong to his districts, but, because the assize-town 
chanced to be out of his districts, he might appear 
and practise there, although brought into immediate 
contact as a Barrister with the attorneys over whom 
he is continually presiding as Judge. The letter 
of the law is observed, but its spirit and intent are 
violated. 

Being a restrictive clause, it will of course be con- 
strued strictly in feworem libertatis^^ and against the 
restriction. But it might be fairly suggested whether 
“ practising within the district” may not be read as 
“ being concerned in any cause, proceeding, or busi- 
ness, arising in, or corning from, any district for 
which his Court is holden.” It seems to us that a 
Barrister advising in London on a case from York- 
shire may not unreasonably be held to be practising 
in Yorkshire, especially where such an interpretation 
is necessary to accomplish an obvious purpose of the 
Legislature. 

21. Nature of the Appointment of Judge . — The 9th Api^ohu- 
section enacts that the “Lord Chancellor shall appoint 
as many fit persons as are needed to be Judges of 
the County Court under this xYct.” And the third 
section enacts that “there shall be a Judge Ibr each 
district to be created under this xYct.” Upon this a 
question has arisen, whether a single appointment of 
one Judge to several Courts is valid. The Court of 
Queen’s Bench held, in the case of Reg. y. Parham 
(1 Cox & Macrae), that it is, and the following is the 
judgment of the Court : — 

l-ORo Deuman, C. J., delivered the judgment of the court 
— On tlie demurrer to a plea in this case of quo warranto^ a most 
important question arises as to the construction of the recent 
statute (9 & 10 Viet. c. 95), namely, whether the same person 
E 
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JJooK II. appointed a Judge of the County Court formed to be 

THE holden iu several districts, or whether it is necessary that the ap- 

OFFICERS. ... 

pointineiit of each judge should limit his authority to one district 

1. Tht Ju dge. Q^ly? The second section enables Her Majesty to divide the 
whole of any county into districts, and to order that a County 
Court shall bo holden in each of such districts, and to make 
alterations from time to time, and to order that any part of one 
county .shall be within the jurisdiction of the County Court of 
an adjoining county. The 3rd section enacts, that there shall 
be a judge for each district to be created under this act, and 
that the County Court may be holden siinullancously in all or 
any of such districts. The 9th section enncls that the Lord 
Chancellor sljall apjKunt as many fit persons as are needed to be 
judges of the County Coui*t under this act. Tlicse arc the 
sections on which the question turns, for the true construction 
of which illustrations and arguments are drawn from many 
other sections of the same act. No doubt can be entertained 
that the jurisdiction of each Judge may, by his appointment, 
be limited to one district, and so there may be many Judges of 
/tflm'icox' County Court having no joint nor co-ordinate juris- 

• Macrae diction; and it was to meet such a case that the latter part of 
■ the 3rd section jn-ovided for holding tlie County Court simul- 

taneously in all or any of the districts. That part of tJie 
section was necessary to meet the case of several judges being 
appointed to the same County Court; but it by no nicaiis 
involves the proposition that they must be so ajqiolnted, nor do 
the words “ there shall be a Judge for each district” nec<\ssarily 
import any such proposition, but only that the Judge who shall 
so liold a County Court in each district shall he a])pointeJ to 
that district, so that there shall not be two or more Judges for 
the same County Court who may hold a Court in any given 
district. Then th(j 9th section, giving to the Lord Chanctdlor 
the appointment of as many fit persons as are needed to be 
Judges of the County Court, although it has no words speci- 
fically giving a discretion to the Lord Chancellor to determine 
how many are needed, yet seems much more consistent with 
the intended exercise of such a discretion llnan with the suppo- 
sition that as many Judges must be needed as there are districts 
created by the crown. Now, if the Legislature had intended 
that the Lord Chancellor should have no discretion as to the 
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number of Judges to be appointed, but should be bound to U 

appoint different persons to be Judges for the several districts, 
and to limit their jurisdiction accordingly, certainly some more ®*'^^*®* 
restrictive language would have been used. There is nothing 
contrary to the general rules of law in the appointment of the 
Sjime person to hold several otSces which are distinct and inde- 
pendent of each other, and the duties of which are not incon- 
sistent. And the offices of Judges of the County Courts can 
bo so held in several districts, because in their case both these 
conditions are plainly satisfied. Such appointment, therefore, 
will be good, unless it is prohibited by the statute in question. 

There are no words in the statute directly prohibiting such 
appointment, nor can wc, after a careful perusal of the different 
clauses, find any inconsistent with the validity of such appoint- 
ment. It is true there are many provisions wdiich appear to 
contemplate the jurisdidion being confined to one district; thus, 
the word “ district” is used in llm singular number throughout. 

But wc must hear in mind tliat the jurisdiction may be so 

limited, and the provisions alluiled to were necessary in the 

event of its being so limited. The (jneslion here is whether the wPar- 

jurisdidion be so limited. 'I’he oidy section which appears 

to contain such a limit is the 12th, which gives the county 

clerk of .Middlesex the right to select the district in that county 

for which he shall be entitled to be appointed Judge. That 

riglit, however, is in the nature of compensation, and stands on 

its own particular grounds. The appointment of the defendant, 

as set out in*thc pica, expressly names several districts in which 

he is to hold the County Court, and is not open to any objection 

on account of generality: it is as particular as if there had 

been several appointments, one for each district. It undoubtedly 

appoints the tlcfcndant to be Judge of the County Court of 

Hereford as W'ell as of Worcester, but specifies the district of 

each court in which he is to hold the court, and it does not, as 

is contended in the argument, attcinj)t to place any part of the 

one county within the jurisdiction of the County Court of the 

other, or to constitute any place in one to be part of a district 

in the other, which cannot he done by the Lord Chancellor, 

hut only by her j\hijesty in Council. On the whole, therefore, 

we are of opinion that the appointment of the defendant is w'cll 
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made within the provisions of the statute in question, and our 
judgment is for the defendant in this case. 

Judgment for the defendant. 

22. Appointment of Judges to the Local Courts con- 
verted into County Courts. — By the 5th section the 
Queen in Council is empowered to order certain Courts 
of Requests named in schedules (A.) and (B.) to be 
holden as County Courts. The question has been 
started, rather as a point for discussion than as of 
practical importance (for the whole country has been 
parcelled into districts without occasion for a resolu- 
tion of the doubt) whether the existing Judges of the 
Local Courts named in schedules (A.) and (B.) were 
entitled to continue in office, or whether the appoint- 
meftt vested in the Lord Chancellor by virtue of the 
general power in section 9, would extend to Courts 
for which the statute makes no special provision in 
rcs})ect of the Judges. The argument would run 
thus : — 

In support of the power of the Lord Chancellor it 
might be contended that, in the absence of an express 
])ro vision in the 5th section relating to those Courts, 
we must turn to the general power given to the Lord 
Chancellor, by the 9th section, to “ appoint as many 
fit persons as are needed to be Judges of the County 
Court under this Act and there being express pro- 
vision made for the continuance of the Judges of 
the Courts of Bath, Bristol, Liverpool, Manchester, 
Sheffield, &c., it may be concluded that, so far at 
least as the intention of the Legislature is*concerned, 
it was not contemplated to reserve the rights of other 
Judges of Courts not expressly named. On the other 
hand it may be urged, that an office cannot be thus 
abolished by implication ; that the Courts in ques- 
tion are not extinguished, only enlarged, and that the 
existing Judges are entitled to remain such, provided 
they j)ossess the qualifications required by the County 
Courts Act. And it might be further contended that, 
if so qualified, the Courts over which they preside are 
not of the description to which the statute gives the 
Lord Chancellor a power to appoint, for section 9 
directs that he shall appoint as many fit persons as 
are needed to be Judges,” and if the Judges be quali- 
fied according to the Act, no new Judge is needed. 

But, as we have before observed, this is a purely 
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speculative point. It has not arisen in the distri- 
bution of the districts, and cannot arise hereafter, for 
onjk in the cases of the first Judges could the 
difficulty occur. 

23. How vacancies are to he supplied. — ^The latitude 
of appointment allowed in certain cases of judgeships 
that supersede pre-existing judgeships of Local Courts 
is limited to the appointment of the first Judge. The 
next and future vacancies are to be fiilled only by 

1 . A barrister of seven years’ standing. 

2. A barrister who has practised for seven years as 
barrister and special pleader. 

3. A barrister who shall have been the County Clerk 
of the same county at the time of the passing of 
this Act. 

The section is as follows : 

Sect. 16. And be it enacted, that from time to time when any 
Judge appointed under this Act shall die, resign, or be removed, 
and the district for which he was appointed shall not be con- 
solidated with any other district, another Judge shall be 
appointed who shall be a barrister-at-law who shall be of seven 
years’ standing, or who shall have practised as a barrister and 
special pleader for at Ica^t seven years, or who shall have been 
the County Clerk of the same county at the time of the passing 
of this Act ; and every such appointment shall be made by the 
Lord Chancellor, or, whore the whole of the district is within the 
Duchy of Lancaster, by the Chancellor of the Duchy of Lancaster. 

24. In whom the Appointment to Vacancies vests . — 
By the same section (16) the appointment to vacancies 
is vested in the Lord Chancellor, with a single excep- 
tion in cases where the whole district is within the 
Duchy of Lancaster, when it is vested in the Chancellor 
of that Duchy. 

25. Judges may be removed. — 'Fhe office of Judge is 
held quamdiu se bene gesserit. Section ] 8 empowers 
the Lord Chancellor to remove any Judge for inability 
or misbehaviour. And the Chancellor of the Duchy of 
Lancaster may do the same with any Judge whose 
district is wholly within the Duchy. The section is 
as follows : 

Sect. 18. And be it enacted, that it shall be lawful for the 
said Lord Chancellor, or, where the whole of the district is with- 
E 3 


Book II. 

TUB 

OFF1CEB8. 

1. The Judge. 


For supply- 
ing; vacancies 
among the 
J udges of the 
County 
Court. 


Appoint- 
ment to 
vacancies. 


Itemoval of 
Judges. 


Judges of 
the County 
Court re- 



42 


LAW AND PRACTICE OP 


Book II. in the Duchy of Lancaster, for the Chancellor of the said Duchy, 
OFFICERS. think fit, to remove for inability or misbehaviour any 


I . The Judge. 


such Judge already appointed or hereafter to be appointed. 


movable for It is remarkable that in this, and section 16, there 
inability, &c. jg introduced, for the first time, an allusion to the 
Chancellor of the Duchy of Lancaster. There is no 
provision in the Act giving to that functionary the 
appointment of the Judge in the first instance ; but he 
is empowered to supply future vacancies, and vested 
with the same control over the first and future Judges 
as the Lord Chancellor. We are not aware if any of 
the existing districts be situate wholly within the 
Duchy, so as to come under the jurisdiction thus given 
to its Chancellor. 


26. Judge may be removed to other Districts . — ^Tlie 
19th section empowers the removal of a Judge from 
one district to another, provided the salary of the 
latter be not less than that of the former. It runs 
thus : 


Sect. 19. Provided always, and be it enacted, that it shall bt; 
lawful for the Lord Chancellor or Chancellor of the said Duchy, 
within their several jurisdictions, to remove any Judge from any 
district to which he shall have been appointed, for the purpose 
of appointing him to any other district in which the salary of 
such Judge shall not be less than in the district from which he 
shall be so removed. 

The language of this section certainly seems to 
strengthen the argument that the Legislature con- 
templated the appointment of a distinct Judge to each 
district. (See ante, p. 370 

27. Appointment not to he subject to 5 ^ 6 Viet, 
c. 122. — ^'ihe Judges of the Local Courts described in 
schedules (A.) and (B.) are not, by acceptance of the 
office of Judge of the County Coujrt, to be deemed as 
having been appointed to hold a public office or em- 
ployment, so as to deprive them of the compensation 
to which they may be entitled under the Bankruptcy 
Amendment Act, 5 & 6 Viet. c. 122. 


Districts of 
.1 iKlttes may 
be cliaiiged. 


Appoint- 
ments of 
.J ud^es who 


Sect. 1.5. And be it declared and enacted, that the appoint- 
ment of any person who at the passing of this Act shall by any 
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of the titles hereinbefore specified preside in or hold any Court 
constituted or held under any of the Acts cited in either of the 
said schedules (A.) and (B.), to bo the Judge of any County 
Court, shall not be deemed an appointment to hold a public 
office or employment within the meaning of an Act passed in 
the sixth year of the reign of Her present Majesty, intituled 
“ An Act for the Amendment of the Law of Bankruptcy,” so as 
to deprive him of any compensation to which he may be entitled 
under the said Act. 

28. Deputy to a Judge may be appointed. — The 
J udge is empowered, by sect. 20, to appoint a deputy 
in case of illness or unavoidable absence, but the 
cause of such appointment is to be entered on the 
minutes of the Court. 

If the Judge be unable to make such appointment, 
the Lord Chancellor, or where the whole district is 
within the Duchy of Lancaster, the Chancellor of the 
Duchy, may make the same (Section 20.) This is 
the section ; 

Sect. 20. And bo it enacted, that in case of illness or un- 
avoidable absence, the cause whereof shall be entered on the 
minutes of the Court, it shall be lawful for the Judge appointed 
to hold any Court under this Act, or, in case of the inability of 
the Judge to make such appointment, for the Lord Chancellor, 
or, where tlic whole of the district is within the Duchy of Lan- 
caster, for the Cliancellor of tho Duchy, to appoint some other 
j)erson, who shall be a Judge appointed under this Act, or who 
shall have practised as a barrister-at-law for at least three years, 
or as an attorney of one of Her Majesty’s Superior Courts of 
Common Law for ten years, but not then residing or practising 
as an attorney in the district for which tho Court is holdon, to 
act as the Deputy of such Judge during such illness or unavoid- 
able absence; and it shall also Be lawful for the Judge, with 
the approval of the said I-.ord Chancellor or Chancellor of the 
Duchy, to aj)point a Deputy, who shall be a Judge appointed 
under this act, or who shall have practised as a barrister at- 
law for at least three years, to act for him for any time or times 
not exceeding in the whole two calendar months in any con- 
secutive period of twelve calendar months ; and every deputy 
so appointed, during the time for which he shall be so ap- 


Book II. 

THE 

Oi’FICEBS. 

I. The Judge. 

have pre- 
viously otH- 
ciiitod in any 
County 
Court, not 
subject to 
5 * G Vkt. 
c. 122. 

Deputy may 
beap])ointecl. 


As to the 
apx>ointment 
of a J )cputy 
to a Judge. 



44 


LAW AND PRACTICE OF 


Book II. 

THE 

OFFICERS. 

1. Ttie, Judge. 

Who may be 
JDcputy. 


pointed, shall have all the powers and privileges and perform 
all the duties of the Judge for whom he shall have been so 
appointed. 

29 . Who may he Deputy. — Strangely enough, dif- 
ferent qualifications are required in the Deputy 
appointed by the Judge and the Deputy appointed 
by the Lord Chancellor or Chancellor of the Duchy 
of Lancaster. 

The Lord Chancellor or Chancellor of the Duchy 
may appoint as Deputy — 

1. A Judge appointed under the Act. 

2. A barrister-at-law who shall have practised for 
three years. 

3. An attorney of one of the Superior Courts of 
Common Law who has practised ten years, but 
who is not then residing or practising as an attor- 
ney in the district for which the ('ourt is holden. 

The Judge, with the approval of the Lord Chan- 
cellor or Chancellor of the Duchy, may appoint as 
Deputy — 

1. A Judge appointed under the Act. 

2. A barrister- at-law who shall have practised three 
years. 

The appointment of Deputy is limited to any time 
or times not exceeding in the whole two calendar 
months in any consecutive period of twelve calendar 
months. (Section 20.) 

It is provided by section 3 of 13 & 14 Viet. c. 61, 
“ that no Deputy Judge of any such Court, save and 
except the Westminster County Court of Middlesex, 
shall, during the time he acts or shall be entitled to 
act as such Deputy, j)ractise as a Barrister in any 
Court within the district for which he acts or shall be 
entitled to act as such Deputy.” 

The Deputy is invested with all the powers and 
privileges of the Judge, and may perforin all his 
duties. (Section 20.) 


JudgeBnmy Sect. 21. And be it enacted, that everv Judge of the County 
act as jus- .0 j 

tices Ifin the Court whoso name shall be inserted by Her Majesty in any 
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comiiiission of the peace for the county, riding, or division of a 
county for whicli he is appointed Judge of the County Court 
may and shall act in the execution of the office of justice of the 
peace for the said county, riding, or division although he may 
not have such qualification by estate or interest in lands, tene- 
ments, and hereditaments as is required by law in the case of 
other persons being justices of the peace for a county, provided 
that he be not disqualified by law to act as a justice of the 
peace for any other cause or upon any other occasion than in 
respect of the want of such an estate or interest as aforesaid, 

31. Payment of Judges . — By section 37, certain fees 
are directed to be demanded, as fees payable to the 
several officers; and schedule (D.) prescribes the 
Judges’ fees. The entire subject of fees will come to 
be treated of in a subsequent section of this work. 
It is not necessary, therefore, to do more than 
refer in this place to the section appointing these fees, 
so far as it relates to the payment of the Judges. 
Section 37 enacts, ‘^that there shall be payable on 
every proceeding in the Courts holden under this 
Act to the Judges, &c. of the several Courts, such 
fees as are set down in any schedule marked (D.) to 
the Act annexed, or which shall be set down in any 
schedule of fees reduced or altered under the powers 
hereinafter contained for that purpose and none 
other.” Power is then given to one of the Secretaries 
of State to alter the scale of fees ; and if it shall 
appear that they are more than sufficient, to order 
that only a part of them be paid to the Judge and 
other otticers, but not exceeding the sums afterwards 
mentioned as the greatest salaries to be received by 
the J udges and Clerks. But, with respect to the J udges 
and officers of the Courts in schedule (A.) the fees are 
not to be reduced below the average amount of 
their fees or emoluments during the seven years 
next before the passing of this Act, with a reasonable 
increase for any increase of business which they may 
severally have to perform by reason of this Act.” 

And by section 39 it is provided, that the Judge and 
other officers may be paid by salaries instead of fees. 
As this plan has been adopted by a recent order of 
the Treasury, dating from the 1st of January last — 
so far, at least, as respects the Judges and Clerks, we 


Hook II. 
THE 

OPFICEES. 

1. The Judge. 

commission 
of the peace. 


Payment of 



46 


LAW AND PRACTICE OP 


Book II. copy the section, which provides also for certain com- 
pensations. 

1. Tk^ Judge, Sect. 39. And be it enacted, that it shall be lawful for Her 
OfflcerTof Majesty, with the advice of her Privy Council, to order that the 
Courts may Judges, Clerks, Bailiffs, and officers of the Courts holden under 
salariM^^ this Act, or any of them, shall be paid by salaries instead of 
of or jn aijy manner otlicr than is provided by this Act; and 

If Court Majesty shall be pleased, with the advice aforesaid, to make 

abolished, no such order, or to order that any such Court shall be abolished, 
tl^nSwed district for which any such Court is holden shall be 

except in consolidated with any other district, or if any Act shall be 
certain casc.s. whereby it shall be provided that the said Courts or any 

of tliem shall be abolished, or otherwise constituted than is 
provided by this Act, no such Clerk or Bailiff, nor any Judge, 
County Clerk, Treasurer, or other officer of any such Court, shall 
be entitled to any compensation on account of ceasing to hold 
his office, or to receive the fees allowed by this Act, or on 
account of his emoluments being affected by such abolition or 
alteration, unless he shall have presided or acted as Judge, 
Assessor, County Clerk, Treasurer, Clerk, Bailiff, or other officer, 
before the passing of this Act, in any of the Courts mentioned 
in the schedule (A.) to tliis Act annexed, in which case he shall 
be entitled to compensation for the loss of his fees or emolu- 
ments, ill like manner and subject to the same regulations as he 
would have been entitled thereto under the provisions herein 
contained in case he had been deprived of any fees or emoluments 
by reason of the passing of this Act ; and in such case all 
sums payable in the name of fees to such officers of the Court 
as shall be paid by salaries shall be paid from time to 
time to the Treasurer of the Court, who shall pay the said 
several salaries out of the proceeds of such fees, and the surplus 
shall form part of the general fund of the Court ; and when- 
ever the net amount of the fees shall not be sufficient to 
pay the said several salaries, the deficiency shall be made 
good and paid out of the consolidated fund of Great Britain 
and Ireland. 

32. Amount of Salary, — ^The limit of the salary of 
a Judge is appointed by section 40, which provides 
that the greatest salary to be received by him shall 
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be twelve hundred pounds, except in cases of a Judge book ij. 
of either of the Courts named in schedule (A.) whose tub 
salaiy is not to be limited to any sura less than the 
annual average amount of the emoluments of his i. ne Judge. 
office for seven years next before the passing of this — 

.. Act. The section is as follows : 

Sect. 40. And be it enacted, that the greatest salaries to be T.imitinK 
received in any case by the Judges and Clerks of the Courts amount of 
holden under this Act shall be twelve hundred pounds by a 
Judge and six hundred j)0unds by a Clerk, exclusive of all Act. 
salaries to his clerks employed in the business of the Court, 
and other expenses incidental to liis office, unless in the case ol' 
any Judge or Clerk of any such Court acting in the same 
capacity before the passing of this Act in any Court mentioned 
in the Said scheduln (A.), whose salaries shall not be limited to 
any sum less than the average amount of the fees and emolu- 
ments of their respective offices during the seven years next 
before tbe passing of this Act; provided always, that it shall be 
lawful for the Commissioners of Her Majesty’s 'I’rcasury to allow 
in (tach cjjse such sum as they shall in each case deem ronson- 
ablc to defray travelling expenses, with reference to tlio size and 
circumstances of each district. 

It is to be observed that the Act does not entitle 
the Judges of the Courts in schedule (A.) to demand 
the larger sum ; it merely provides that they shall 
not, like the others, to the sum of 1,200/. 

per annum. It will still Ije at the option of the Privy 
Council to appoint any sum within the limit of their 
previous ernoluraeiits. 

In addition to the salary, the Treasury is emf30wered 
to allow to the Judges a reasonable sum to defray 
travelling expenses. 

By section 7 of the new statute, 13 & 14 Viet c. 01, 
it is enacted — 

That so much of tlio said act of the tenth year of Her Ma- 13 it 14 Viet- 
jesty as enacts that it shall be lawful for Her Majesty, with the '* 

advice of Her Privy Council, to order that the judges, clerks, 
bailiffs, and officers of the courts holden under that act, or any 
of them, shall be paid by salaries instead of fees, or in any 
manner other than is provided by that act, sli.all be rc[)ealed; 
and that it shall bo lawful for the Commissioners of Her Ma- 
jesty’s Treasury, with the consent of one of Her Majesty’s prin- 
cipal Secretaries of Slate, from time to tinje to order that the 
judges, clerks, bailiffs, and officers of the said courts, or any of 
them, shall be paid by salaries instead of fees, or in any manner 
other than is provided by the said act. 
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THE TREASURER. 

33. Appointment of Treasurers. — The statute pro- 
vides also, by section 23, for the appointment of 
Treasurers of the County Courts, as follows : 

Sect. 23. And be it enacted, that the Commissioners of Her 
Majesty’s Treasury of the United Kingdom of Great Britain 
and Ireland shall appoint so many persons as they shall think 
fit to be Treasurers of the Courts holden under this Act, and 
may remove any such Treasurer, if they shall see occasion so 
to do, and appoint another person in his room ; and every such 
Treasurer shall be paid by salary in such manner and to such 
amount as the said commissioners from time to time shall order; 
and the salary of every such Treasurer shall be paid out of the 
consolidated fund of the United Kingdom of Great Britain and 
Ireland : provided always, that the person appointed or acting 
as Treasurer before the passing of this Act to any Court holden 
under any Act cited in either of the said schedules (A.) and 
(B.), if not disqualified under tliLs Act, shall be entitled to be 
the first Treasurer of the same Court respectively, when holden 
as a County Court under this Act, in every case in which a 
separate Treasurer shall be appointed exclusively for such 
Court, and shall in such case continue to exercise his office 
subject to the power of removal proviil(jd in this Act. 

By the above section the right of appointment is 
vested in the Treasury, in whose discretion it lies to 
determine how many of these officers there shall be, 
and the districts to which they shall be attached. 

34. Qualification of Treasurers. — The statute pre- 
scribes no qualification, so that the choice is wholly 
discretionary ; only it is provided that the Treasurers 
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of the Courts in schedules (A.) and (B.) shall be en- 
titled to be the first Treasurers of the same Courts 
when holden as County Courts, ‘Mn every case in 
which a separate Treasurer shall be appointed ex- 
clusively for such Court.*' This last passage is printed 
in italic^ because it raises the doubt to which Court 
it is intended to refer, the old Comrt or the new one. 
Does the title to the office arise where there was a 
separate Treasurer for the local Court, or where a 
separate Treasurer shall be attached to it when con- 
verted into a County Court? Tlie sentence is so 
worded and located that it may apply to either ; the 
probable intent would seem to point to the former, 
but the employment of the future tense “ shall be,” 
almost compels the adoption of the latter, reading. 
Happily, the question has not arisen, and is not now 
likely to arise. 

35. Disqualifications. — ^The statute has forbidden 
certain persons to be Treasurers, by the following 
section ; 

Sect. 28. And be it enacted, that it shall not be lawful for 
tlic Clerk of any Court liolden under this Act, or the partner 
of any such Clerk, or any person in the service or employment 
of such clerk or liis partner, to act as Treasurer or High 
bailiff of the Court; or for the Treasurer, his partner or clerk, 
or any person in the service or employment of such Treasurer 
or his partner, to act as Clerk or High Bailiff; or for the High 
Bailiff, his partner or clerk, or any person in the service or 
employment of such High Bailiff or his partner, to act as Clerk 
or Treasurer of the Coui-t. 

The Treasurer is thus prohibited from being — 

1. ^rhe Clerk. 

2. The partner of the Clerk. 

3. In the service or em|)loy of the Clerk, or partner 

of the Clerk. 

4. The High Bailiff. 

5. The partner of the High Bailiff. 

6. The clerk of the High Bailiff. 

7. In the service or employ of the High Bailiff, or his 

partner. 

TTie disqualification is limited to the Court of which 
he is the Ireasurer. But section 30, which inflicts a 

F 


Book II. 

THE 

0FF1CES8. 

Cap. 2. ITw 
li'^fxturer. 


Section 2h. 

Ofllcca ot 
Clerk, 
Trca.surer, 
and Bailiff 
not to be 
conjoined. 


Disqualifi- 
cations of 
Treasurer. 



50 


LAW AND PRACTICE OF 


Book II. 

TH£ 

OFFICERS. 

Cap.%, The 
Treasurer, 


penalty of 501, for acting in violation of these pro- 
hibitionSj makes a distinction that requires to be 
noted. The penalty is imposed upon “the Clerk of 
such Court,” who shall accept the office of Treasurer 
“ of such Court,” and upon any person who “ being 
the Treasurer of any such Coiurt, or the partner of 
any such Treasurer, &c. shall accept the office of 
Clerk or High Bailiff in the execution of this Act ,** — 
words very much wider in their meaning than those 
previously employed,-- 7 viz. “q/* such Court,** — and 
which can only be construed as extending the penalty 
to a TVeasurer accepting the office of Clerk or High 
Bailiff in any Court constituted under this Act, while 
retaining his office of Treasurer. 

By section 29, the Treasurer is also prohibited from 
being directly or indirectly engaged, either by himself 
or his partner, as attorney or agent for any party in any 
proceeding ^Hn the said Court: ” meaning, of course, 
the Court of which he is the Treasurer. This is the 
section : 


Section 29. 

Officers not 
to act as 
attorneys in 
the Court. 


Sect. 29. And be it enacted, that no Clerk, Treasurer, High 
Bailiff, or other officer of the Court shall, either by himself or 
his partner, be directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the said Court. 


The following section infficts a penalty of 50/. for 
the violation of any of these prohibitions ; 


Section 30. 

Penalty of 
50?. on non- 
obscrvance 
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Sect. 30. And be it enacted, that every person who, being 
the Clerk of any such Court, or the partner of such Clerk, or 
a person in the service or employment of any such Clerk or of 
his partner, shall accept the office of Treasurer or High Bailiff 
of such Court, or who, being the Treasurer of any such Court, 
or the partner of any such Treasurer, or a person in the service 
or employment of any such Treasurer or of his partner, shall 
accept the office of Clerk or High Bailiff in the execution of this 
Act, or who being the High Bailiff of such Court, or the 
partner of any such High Bailiff, or a person in the service or 
employment of any such High Bailiff or of his partner, shall 
accept the office of Clerk or Treasurer in the execution of this 
Act, and also every Clerk, Treasurer, High Baihff, or other officer 
of any such Court who shall be, by himself or his partner, or in 
any way, directly or indirectly, concerned as attorney or agent 
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for any party in any proceeding in the said Court, shall for Boon 11. 
every such offence forfeit and pay the sum of fifty pounds to opficers 
any person who shall sue for the same in any of Her Majesty’s g 

Superior Courts of Record, by action of debt or on the case. lYemi^er. 

36. Removal, — The Treasurer, unlike the Judge, Removal of 
does not hold his office quamdiu se bene gesserit. The Treasurer, 
language of the statute differs materially in relation 
to these officers. Section 18 empowers the Lord 
Chancellor, if he shall think fit, to remove any Judge 
for inability or misbehaviour but section 23 em- 
powers the Treasury to remove any such Treasurer, 
if they shall see occasion to do so, and appoint 
another person in his room.” This would appear to 
be an absolute discretion, which might be exercised 
without cause shown; whereas, in the case of a Judge, 
a sufficient cause must be shown and proved. 


Q7. Payment. — ^The Treasurer is in no case to be Payment of 
paid by fees, but by salary, in such manner and to Treasurer, 
such amount as the said Commissioners (of Her 
Majesty’s Treasury) from time to time shall order.” 

Nor is this salary to be paid out of the fee fund, but 
out of the consolidated fund of the United King- 
dom. (Sect. 23.) 


38. Security, — By section 36 it is enacted, that the Security to 
Treasurers “ shall give security for such sum, and in 
such manner and form, as the Commissioners of Her 
Majesty’s Treasury from time to time shall order, 
for the due performance of their several offices, and 
for the due accounting for and payment of all moneys 
received by them under this Act, or which they may 
become liable to pay for any misbehaviour in their 
office.” 


39. Duties of Treasurer. — ^Very important duties Duties of 
are imposed upon the Treasurer, and large powers Treasurer 
are vested in him for that purpose. He is, in fact, 
the trustee for the Court, its guardian, and repre- 
sentative. 

His duties may be detailed under the following 
heads : 

1 . To receive the fees and fines. 

2. To audit the accounts of the other officers, and 

render account to the audit board. 

F 2 
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3. To provide court-houses, gaols, and other neces- 
sary offices for the conducting of the business of 
the Courts. 

40. (1.) Receipts of Fees and J^tnes, — ^Thls is pro- 
vided by the 41st section, as follows : 

Sect. 41. And be it enacted, that the Clerk of every Court 
liolden under this Act, from time to time as often as he shall 
be required so to do by the Treasurer or Judge of the Court, 
and in such form as the Treasurer or .Tudge shall require, shall 
deliver to the Treasurer a full account in writing of the fees 
received in that Court under the authority of this Act, and a 
like account of all fines levied by the Court, and of the expenses 
of levying the same, and shall pay over to the Treasui'cr, 
quarterly or oftener in every year, by order of the Court, the 
moneys remaining in his hands over and above his own fees, 
and such balance! as he shall be allowed by order of the CdUrt 
to retain for the current expenditure of the Court. 

41. (2.) To audit the Accounts of Clerks, and receive 
the Balance. — This is directed by section 42, as fol- 
lows : 

Sect. 42, And be it enacted, that the Treasurer of every 
Court holdcn under this Act shall from time to time, quarterly 
or oftener, as shall be directed by order of the Court, audit and 
settle the accounts of the Clerk and other officers of the Court, 
and shall receive the balance of the various moneys which such 
Clerk and other officers shall have received under this Act, and 
shall pay over to the Judge of the Court the amount of his 
fees, and make all such other payments as it shall be requisite 
to make thereout in accordance with the provisions of this Act, 
and shall from time to time pay the balance remaining in his 
hands, or so much thereof as he shall be directed to pay, into 
such bank, or otherwise as shall be directed by the commis- 
sioners of Her Majesty’s Treasury. 

42. To render Account to Audit Board. — The Trea- 
surer is further required, by section 43, to render 
to the Audit Commissioners of the Treasury accounts 
of all moneys received and expended by him on 
account of the Courts in his district ; and, by section 
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45, the said commissioners are directed to audit the booeii. 
same accordingly. They are as follow ; officLs. 

Sect. 43. And be it enacted, that the Treasurer of every 

Court holden under this Act shall once in every year, and 

oftener if required, on such day as the Commissioners of Her 
Majesty’s Treasury from time to time shall appoint, render to 
the Commissioners for auditing the Public Accounts of Great to render 
Britain a true account in writing of all moneys received and of AuOit^Board. 
all moneys disbursed by him on account of every Court holden 
under this Act of which he is Treasurer, during the period 
comprised in such account, in such form, and with such par- 
ticulars of receipts and disbursement, or otherwise, as the said 
Commissioners of Audit shall from time to time require. 

Sect. 45. And be it enacted, that the accounts to be kept by 45 . 

the several Treasurers on account of the said Courts shall be Accounts of 
examined and audited by the Commissioners for auditing tlie to^So^alimted 
Public Accounts of Great Britain, under the powers vested in ^”25 
them under an Act of the twenty-fifth year of the reign of King c. 62 . 

George the Third, intituled “ An Act for the better examining 
and auditing the Public Accounts of this Kingdom,” and under 
any Act now in force, or otherwise howsoever, except so far as 
the same are varied by this Act. 

43. Accounts, when audited, to be sent to the Trea- 
sury. — ^The 47th section enacts, that the accounts, 
when so audited, shall be sent to the Treasury and 
certified by the Commissioners thereof. 

Sect. 47. And be it enacted, that it shall not be necessary to Section 47 . 
declare the accounts of the said Treasurers before the Chancellor Accounts 

of the Exchequer, but the said Commissioners of Audit shall whenaucBted 
^ . to be sent to 

transmit a statement of every account examined and audited by Treasury. 

them under the authority of this Act to the Lord High Trea- 
surer, or the Commissioners of Her Majesty’s Treasury for the 
time being, who, having considered such statement, shall return 
the same to the Commissioners of Audit, together with his or 
their warrant, directing them to make up and pass the account, 
either conformably to the statement, or with such variations as 
he or they may deem just and reasonable ; and the account 
having been made up' pursuant to such directions, and signed 
F ,3 ^ 
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by two or more of the said . Commissioners for auditing the 
Public Accounts, phall remain deposited in the Audit Office, and 
shall have the same force and validity, and be as efficient in 
law for all purposes whatsoever, as if the same had been 
declared according to the usual course by the Chancellor of the 
Exchequer ; and the said Commissioners shall thereupon, as 
soon as conveniently may be, cause such or the like certificate 
thereof, in the nature of a quietus, to be made out and delivered, 
as is now j^ractised by them with regard to declared accounts, 
and wliich shall be equally valid and eficctual to discharge the 
accountants, and to all otlier intents and purposes. 

44. Hoio Balances shall he applied, — And, by the 
44tli section, the said Commissioners are to direct 
how any balances that are in the hands of the ofifioers 
shall he applied. 

Sect. 44. And be it enacted, that the Commissioners of Her 
^lajesty’s Treasury shall from time to time make such rules as 
to them shall seem meet for securing the balances and other 
suiiLs of money in the hands of any officers of every Court 
lioldcii under this Act, and for the due accounting for and 
aj)plication ol' all such balances and other sums of money. 

45. Instructions issued hy the Lords of the Treasury, 
— For the more effectually carrying into operation 
these provisions and securing uniformity of system 
in the manner of keeping the accounts, the Lords of 
the Treasury have issued a series of instructions to 
the Treasurers of the County Courts, which will be 
found in the following pages, with a more convenient 
arrangement. 

46. Treasurer to require of Clerk a Monthly Ac- 
count, — ^The Clerk is to transmit a monthly account 
of the fees received and fines levied, and the expenses 
of levy, of the suitors’ money, and the balance in his 
hands. This is the instruction : 

Inst. 1. The Treasurer will require the Clerk of every Court to 
transmit to him immediately after the termination of each 
month, an account showing the amount of fees received under 
the authority of the Act during the month, distinguisliing the 
Judges fees, the Clerk’s fees, the High Bailiffs fees, and the 
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general fund fees, together with an account of all fines levied Book II. 
during the month, and the expenses of levying the same. And omcBEs. 
likewise an account of the suitors’ money, and the balance The 

remaining in the hands of the Clerk at the termination of the Treaswrer. 
said month ; such accounts to be made out according to the 
form marked A. And the Clerk of eveiy Court is, at the same 
time, to pay over to the Treasurer the amount of the Judge’s 
fees, and of the general lund foes, and also such portion of the 
suitors’ fund then in his hands as the Treasurer shall require, -a 

For the Form of this Monthly Account, see the 
next chapter, which describes the duties of the Clerk. 

47. Accounts to he audited quarterly. — ^The 2nd 
instruction requires the Treasurer to audit the Clerk’s 
accounts quarterly, or oftener in the large court towns, 
if he shall deem it necessary, and to receive from him 
the balance of the suitors* money, and all other moneys 
in his hands except his (the (clerk’s) own fees. But 
he is not to remove the books from the court town. 

Inst. 2. The Treasurer will audit the accounts of the Clerk In^^. 
quarterly ; namely, immediately after the .31st March, the 30th Clerks’ 
June, the 30th September, and the 31st December, in each Se^audUed^ 
year, or oftener in the large court towns, if he shall deem it quarterly, 
necessary. And at the tennination of such audit the Treasurer 
shall receive from the Clerk the balance of the suitors’ money, 
and all other moneys remaining in his hands, except his (tlie 
Clerk’s) own fees. And the Treasurer will not • remove the 
books of the Clerk from the court town, so as to create any 
delay or inconvenience to the biisiness of the Court. 

48. Form of Audit. — It is expected to be a bond fide 
examination of the whole accounts-r-at least, to the 
extent of comparison of so many of the entries as 
may serve for a fair test of their general correctness. 

Inst. 3. The Treasurer, in auditing the Clerk’s accounts, will 3* 

duly examine the various books kept by the Clerk, so as to Form of 
satisfy himself of the correctness of the accounts by comparing 
the entries in the several books to such an extent as he may 
consider necessary for that purpose. 

49. To pay the Fees of Judge and High Bailiff . — ^The 
4th instruction will probably be no longer appli- 
cable, unless it be understood to extend to the 
contemplated salary also. It 4s as follows : — 
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Book II. ingt. 4. Xhe Treasurer will, immediately after tbe quarterly 
OFFICERS, audit, pay over to the Judge the full amount of his fees ,* or, if 
Capl^T/i^ the Judge should require it, the Treasurer may, from time to 
Treamrer, time between the quarterly audits, pay to him a portion of his 
/«^4. and the balance at the termination of each audit The 

Treasurer will also pay over to the High Bailiff, in the same 

To pay the ^ o » 

fees of Judge manner, such fees as may be due to the latter upon warrants of 

execution duly returned and completed. 

50. Form of ClerFs Accounts. — ^The Treasurer is to 
require the Clerk to keep his accounts in a form pro- 
vided by the rules; but as this will come to be 
considered more properly under the duties of The 
Clerk, to that division of this treatise the reader is 
referred. 

5 1 . Disbursements to he allowed. — The 6th instruction 
directs the Treasurer to allow the disbursements of the 
Clerk for the necessary expenses of the Courts. As it 
is a question of much practical moment what may be 
considered such, before we comment upon it, let us 
copy the instruction : 

InM. 6. Inst. 6. The Treasurer will, at the time of the audit, allow 

Clerks’ " l-h® Clerk’s accounts, ^ut of the general fund account, all 

disburse- disbursements as shall have been made or incurred for 

juents to be . ^ 

allowed. servants, repairs of com*t and omces, books, stationery, and all 

other necessary expenses, provided the same shall have been 
sanctioned in the manner required by the 55th section of the 
A6t, and proper vouchers are produced. 

The items specified, of course, present no difficulty : 
but questions will, no doubt, frequently arise upon 
the general descriptions appended to them of “ all 
other necessary expenses, provided the same shall have 
been sanctioned in the manner required by the 55th 
section of the Act.” 

Disburse- What are the expenses thus sanctioned? The 55th 
sanctioned section provides, inter alia, that the Clerk of the 
by sect. 55. Court, “ under the direction of the said Commis- 
sioners, and subject to such regulations as they may 
require to be enforced, shall make aU necessary 
contracts, or otherwise provide for repairing and 
furnishing, and for cleaning, lighting, and warming the 
said court-houses and offices, and for supplying the 
said Court and offices with law and office books and 
stationery, and for defraying all other necessary ex- 



THE COUNTY COURTS. 


57 


penses not otherwise provided for incident to the 
holding of the said Courts.*^ 

Follo^ving, therefore, the plan adopted in this 
treatise of a tabular statement, as more convenient for 
reference, the disbursements which the Treasurer is 
by the 6th instruction directed to allow to the Clerks, 
are as follow : 

1. The salaries of servants. 

2. The repairs of courts and offices. 

3. The furniture thereof. 

4. The cleaning thereof. 

5. The lighting and warming thereof. 

6. The supplying of the Court and Offices with law 

books. 

7. The supjdying of the same with office books and 

stationery. 

8. All the necessary expenses incident to the holding 

of the Court. 

It is understood that the term offices” includes the 
Clerk’s office. What have been held to be necessary 
exi)enses” we are not informed ; but, among others, 
it may be stated, as a fact that serves to illustrate the 
interpretation of the term, that the Treasurers have 
allowed, and the Commissioners of the Treasury have 
sanctioned, the charge for advertising the days of 
holding the Courts in the provincial papers and in 
the County Courts Chronicle, as a central medium for 
the information of distant Courts and of the profes- 
sion, who have not access to the local papers. 

We are informed by some of the Clerks that among 
the Law books allowed to be supplied by them to each 
Court and to each office were, “ Archbold’s County 
Courts Practice,” “The County Courts Law List,” 
“ Paterson’s County Courts Practice,” “ The Law 
Digest,” “ Paterson’s Practice of Insolvency,” “ Ros- 
coe’s Evidence,” “ Jagoe’s Insolvency,” “ Bittleston 
and Wise’s New Practice Cases,” “The Law Times,” 
“ The County Courts Chronicle,” and “ Cox and 
Macrae’s County Courts Cases.” 

A supply of aU the forms, special as well as general, 
and also all the forms and books required in Insol- 
vency, have been allowed. 

It should be added, that by the 55th section it is 
further provided, “that no payment for any such 
charge shall be allowed in the Clerk’s accounts until 
allowed under the hands of the Judge.” 

52. To balance Clerics Annual Account, — Instruc- 
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tion 7 directs the Treasurer to check the Clerk’s annual 
balance sheet. The form of this account will be con- 
sidered when we come to the duties of the Clerk. 
The instruction is as follows : 

Inst. 7. The Treasurer will obtain from the Clerk, once in 
every year, and the Clerk is hereby required to furnish the 
same, a balance-sheet of the Clerk’s ledger, made out according 
to the form marked B. ; and the Treasurer will afterwards 
check the balance-sheet in such way as he may deem necessary, 
so as to satisfy himself that the receipts havg been duly entered 
and accounted for in the cash book, and posted into the ledger ; 
but this duty need not be performed by the Treasurer at any 
specified period of the year, or simultaneously in all the Courts, 
but may be done at any convenient time, so that the duty is 
performed at least once in ever}" year. 

53. To pay Moneys to Bank. — ^This is provided for 
by the 8th instruction, as follows : 

Inst. 8. The Treasurer will, from time to time, pay the 
moneys coming to his hands into such bank for security as ho 
may think most desirable, taking care to keep the account of 
the same entirely separate and distinct from his private or any 
otlier account, at such banker’s. 

64. To transmit quarterly Payments to Treasury. 
— The directions of the 9th instruction as to this 
portion of the Treasurer’s duties are these : 

Inst. 9. The Treasurer will, within six weeks after the com- 
pletion of each quarterly audit of the Clerk’s accounts, trans- 
mit to Mr. Bichard Hankins, at the Treasury Chambers, 
Whitehall, a general abstract of the accounts of each Court, 
showing the total amount of the fees received and appropriated 
during the quarter for the Judge, the Clerk, and the High 
Bailiff, and the amount of the general fund account, and 
suitors’ fund account, and fines, so that the unappropriated 
balance remaining in the hands of the Treasurer at the termi- 
nation of each quarter may be ascertained, in order that the 
Lords Commissioners of Her Majesty’s Treasury may, if they 
shall think proper, direct any part of such unappropriated 
balance to be paid over to the credit of the consolidated fund ; 
and the said general abstract is to be made out according to the 
form marked 0. 

That form is as follows ; — 
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55. To report Neglect of the Clerks, — ^The 1 4th in- 
struction directs the Treasurer to report to the Lords of 
the Treasury any neglect or refusal on the part of the 
Clerks to comply with his instructions. It runs 
thus: 

Inst, 14. Should any of the Clerks neglect or refuse to comply 
with the directions of the Treasurer in regard to any of these 
, instructions, it will be the duty of tlie Treasurer immediately to 
report the same to the Lords Commissioners of Her Majesty’s 
Treasury. 

56. To write separate Letters on each subject, and 
keep Copies in Letter-hook. — ^l^he Treasurer is also 
directed in his communications with the Treasury to 
write separate letters on each subject, and to enter 
all official correspondence in a letter-book proi)erly 
indexed. This is provided by 

Inst. 15. The Treasurer will take caro that in any commu- 
nications which he may have to make cither to the Lords 
Commissioners of Her Majesty’s Treasury, or to Her Majesty’s 
Secretary of State for the Home Department, to write separate 
and distinct letters upon cveiy different subject ; and he will 
enter all such communications and any other official correspon- 
dence in a letter-book to be kept for that purpose, with proper 
index. 

57- To keep a Cash-book. — He is also to keep a cash- 
book, in which every receipt and expenditure is to 
be entered daily, according to the form D. in the 
schedule, and also a ledger in the form E. in the 
schedule, showing the state of the accounts of each 
court-town. 

Inst. 16, The Treasurer is to keep a cash-book, in which 
every receipt and exrwnditure is to be entered daily, and as each 
transaction occurs, in order that at any moment the actual cash 
balance in hand may be ascertained ; and also a ledger, show- 
ing the state of the accounts of each court-town, according to 
the forms marked D. and E. 

The following are the Forms D. and E. : — 



Form D. 

Cash Book.— {S ee Instruction No- 16.) 
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•» 

9 00 
2 00 

20 0 0 

5 00 

800 0 0 

100 0 0 

50 0 0 


! 

i5 0 0 

1 10 0 

2 10 0 


<— N eo tD b- 00 OS : 

Ledger 

Folio 

i — 

osnS t£> 


By Bristol General Fund : 
Clerk’s disbursements . . 

OflBce Furniture 

Coal 

Cleaning Court & Offices 
By Bailiffs Fees upon 

Executions 

By Bristol General Fund, 
Year’s Rent of Court.. 
By ditto, Half-year’s Rent 

of Offices 

By Corporation of Bristol, 
paid on account of 
claims as sanctioned 
by Treasury Order — 
By Bristol Judge’s Fees, 

paid him 

ByConsolidated Fund, paid 
per Order of Treasury . . 
By Bristol Old Court of 
Requests, paid Clerk to 
meet Suitors’ Call — 

Date. 

June 30 

June 30 

July 4 

July 5 

July 6 

July 20 



o o o o o o ) 

00^00 o o I 

g§ S 8 1 

CN lO 1 

<♦* 


Letter or 
Docu- 
ment 
(if any). 


Ledger 

Folio. 

i-< c* -v X5 b- oo 


To Bristol General Fund, 
received from Clerk . . 
ToBristol Judge’s Fees, do. 
To Bristol Bailiff’s Fees on 

Execution, ditto 

To Bristol Suitors’ Fund. . 
To Bristol Old Court of 
Requests, balance from 

late Clerk 

To Bristol Court of Con- 
science, received from 
Corporation on account i 
of Suitors’ money — 
To Bath General Fund, 
and other accounts, as 
above, as they arise .... 
The same for Gloucester, 
and the rest of the 
towns in the Circuits .. 

Date. 

1848 
June 30 

ft 

July 10 

July 12 

July 14 
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58. Receipts to he required, — He is also to require 
receipts in form and manner following : 


Book II. 

THE 

OFPICEaS. 


Inst. 17. Tlio Treasurer, in making all payments and dis- 

bursements, should require receipts ; and where the sum 

amounts to 5?. and upwards, such receipt should be written on 
properly stamped paper; except in the payment of the Judge’s Treasurer to 
fees and suitors’ money paid to the Clerks, for which the roceVpts in 
tvritten acknowledgment of the Judge and Clerk respectively on 
unstamped paper will be a sufficient voucher ; and in cases 
where the party is unable to write, his mark will require a com- 
petent witness. 


This exemption from stamps of the receipts of the 
Jutlge and Clerk, by a mere instruction of the Trea- 
sury, although in principle ^'-ery proper, is somewhat 
curious, inasmuch as we are aware of no pro\dsion in 
the County Courts Act exempting their receipts from 
stamps ; the Treasury, therefore, has in fact by this 
instruction authorized the Judges and Clerks to do an 
act in violation of an existing law. 


5 9 . Payments to other parties than those en titled must 
be authorized by Power of Attorney , — ^This is provided 
by 

Inst. 18. In cases where thepayment is not made to the party Inst. 18. 
apparently entitled, a power of attorney or other legal document i>o^vci of 
authorizing the payment in question should be furnished. attorney. 


60. Account to be rendered to the Audit Board half- 
yearly, — ^Tlie statute provides, in section 43, that the 
Treasurer shall account once a year, or oftener if re- 
quired, with the Treasury. By the 1 9th instruction the 
Treasury has directed that he shall render his accounts 
half-yearly. Each half-year’s account is to run from 
January 1 to June 30, and from July 1 to December 31, 
and to be rendered within two months from the close 
of each half-year. The form of the account current 
is prescribed in the schedule thereto and marked F. 


Inst, 19, It will be seen by reference to section 43 of the 
Act, that the Treasurer of every County Court is to render once Treasurer 
a year, or oftener if required, to the Commissioners for auditing imlf-yearly 
the Public Accounts of Great Britain, a true account in writing 
G 2 
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of all moneys received and of all moneys disbursed by him on 
account of every Court of which he is Treasurer, in such form 
and with such particulars of receipt and disbursement as the 
. Audit Board shall from time to time require. 

The Lords Commissioners of Her Majesty’s Treasury deem it 
requisite that each Treasurer shall render his account to the 
Audit Board lialf-yearly; namely, from the 1st Januai*y to the 
30th June, both days inclusive ; and from the 1st July to the 
31st December, both days inclusive, such accounts to be rendered 
within two calendar months after the expiration of each half- 
year ; the first account, however, is to be rendered on or before 
the 30th September, 1847, to include the period from the 
commencement of the business of each Court to the 30th June, 
1847. 

Inst. 20. The Treasurer will accordingly transmit to the 
Commissioners of Audit within two calendar months after the 
termination of each half-year, as before mentioned, an account 
current in the form marked F. 

The following is Form F. : — 
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Inst, 21. 

Account to 
be accompa- 
nied with 
receipts, 
vouchers, <fcc. 


Form G. 
Inst. 21. 
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6l. To be accompanied with Receipts and Vouchers, 
fyc , — ^The account is to be supported by abstracts of 
receipts and payments, which are to be copies of the 
debit and credit side of the cash-book, and accompa- 
nied with receipts, vouchers, and bills of particulars. 
Forms for the abstracts are given in the schedule and 
marked G. and H. 

Inst. 21. The account cunvnt is to be supported by abstracts 
of receipts and payments, the abstracts being copies of the debit 
and credit side of the cash-book (according to the forms marked 
G. and li.), and the said abstracts are to be supported by proper 
authorities, vouchers, and bills of particulars, which documents 
are to be transmitted in original to the Audit Office. 

The following is 

Form G. 

Abstract of Keceipts. 

(See Instruction No. 21.) 

Abstract of Sums received by Treasurer of the Court liolilcn 
at in Circuit No. fromtlie to the 18 , inclusive, with 
Documents A. to herewith. 


1 Date. 

i 

1 

Letter or 
Docu- 
ment 
(if any). 

From w'honi received and for 
what service. 

Amount. 

i 

1 




£ 

s. 

d. 




i 

£ : 

' 1 




Amounting to (in words'). 

Place and Date^ 
Signatwre^ 
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And the following is 

Form H. 

Abstract of Payments. 

(See Instruction No. 21.) 

Abstract of Sums paid by Treasurer of the Court holden 

at in Circuit No. from the to the 18 , inclusive, as 
per Vouchers No. 1 to No. herewith 


Date. 

No. of 
Voucher 

To whom paid and for what 
service. 

Amount. 




£ 

£ 

s. 

U. 


1 

1 


Amounting to (tn words). 

Place and Date^ 
Signature^ 


62. Documents and Vouchers to he endorsed . — For 
the facilitating of reference, the documents are to be 
endorsed with letters of the alphabet corresponding 
with the entry in the abstract, and the vouchers are 
to be numbered consecutively. Thus ; 

Inst. 22. The documents (if any) delivered in support of the 
sums received and brought to account should be endorsed by 
letters of the alphabet commencing with the letter A, and cor- 
responding with the entiy in the abstracts ; and the vouchers 
for payment should be numbered consecutively, commencing 
with No. 1. 


Book II. 

THE 

officers. 

C<tp.% The 
Trmmrer. 

Form H. 
Inst. '21 , 


InM. 22. 
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63. Accounts to he authenticated by solemn declara^ 
tion , — ^The Treasurer is to make a solemn declaration 
of the correctness of his accounts, in pursuance of 
stat. 46 Geo. 3, c. 141, according to the form follow- 
ing : 

/, , do solemnly and sincerely declare^ that this 

Account is Just and true^ according to the best of my Jmowhdge 
and belief and I make this solemn declaration^ conscientiously 
believing the same to be true. 

(Signed) ^ , Treasurer. 

Declared before mcj at 

this day of 

This declaration is to be made before — 

1. A Baron of the Court of Exchequer. 

2. A Commissioner for taking Affidavits in the Court 

of Exchequer. 

3. One of the Commissioners of Audit. 

64. Treasurers to provide court-houses ^ offices, <5rc. — 
Very extensive and important duties are vested in the 
Treasurers in relation to the ])roviding of court-houses 
and offices, for which purpose they are empowered to 
purchase or rent lands or messuages, and to erect 
buildings thereon; and all lands, messuages, and 
other real and personal estate and effects belonging 
to the Courts vest in the Treasurer for the time being 
and his successors in that office in trust for the pur- 
poses of this Act. This is effected by 

Sect. 48. And be it enacted, that the Treasurer of any 
Court holden under this Act for which a court-house and offices, 
with necessary appurtenances, shall not have been already pro- 
vided, or where such court-house and offices are inconvenient or 
insufficient, shall, as soon as conveniently may be, with the 
approval of one of Her Majesty’s principal Secretaries of State, 
build, purchase, hire, or otherwise provide messuages and lands, 
with all necessary appurtenances, fit for holding the Court 
therein, and for the offices necessary for carrying on the business 
of the said Court, or, instead of providing separate buildings, 
may, with the like approval, contract with any person, being the 
owner of or having the control and management of any county 
or town-hall or other building, for the use and occupation thereof, 
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or of so much thereof as may ^e needed for the purposes of this 
Act, and subject to such annual rent, and to such conditions as 
to the repairs, alterations, or improvements of such hall or build- 
ing, as may be agreed upon ; and all lands, messuages, and 
other real and personal estates and effects belonging to the Court 
shall vest in the Treasurer for the time being, and in his succes- 
sors in that office, in trust for the purposes of this Act. 
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65. Consent of Secretary of State to be first had , — 
It will be observed, that the consent of one of the 
principal Secretaries of State must be first obtained 
before the Treasurer can exercise the powers of this 
section. And the special attention of the Treasurer 
is directed to this proviso by the instructions, the 11th 
of which sets forth that 


Inst. 11. The Treasurer will take care not to incur any Inst. 11. 
considerable expenses for providing or renting court-houses and Consent of 
offices under section 48 of the Act (further than he has already 
done under the recent instructions of the Lords Commissioners Hotiic 
of Her Majesty’s Treasury), without the approval of Her Ma- 
jcsty’s Secretary ^f State for the Home Department, or their 
lordships. 

66. Provisions for the Purchase of Land . — ^The power 
of purchasing land is to be regulated by the provisions 
of the Lands Clauses Consolidation Act (8 Viet. c. 18), 
where lands are taken by any other than voluntary 
agreement with the vendor. And if it be necessary 
to use the powers of that Act for a compulsory pur- 
chase, the Treasurer, with the approval of the Secre- 
tary of State, is to be deemed the Promoter of 
the Undertaking” for which such lands are required, 
and so to be considered in construing the provisions 
of that Act. 

Sect. 50. And be it declared and enacted, that the provisions 
of the Lands Clauses Consolidation Act, 1845, shall apply to 
the purchase of lands by the Treasurer of any such Court for ‘ 
the purposes of tliis Act, except so much thereof as relates to 
the purchase and taking of lands otherwise than by agreement; 
and in construing the said Act the Treasurer acting with the 
approval of one of Her Majesty’s principal Secretaries of State 
shall be deemed the Promoter of the Undertaking for which such 
lands are required. 
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OFFICERS. obtained"”” 

^ voluntary agreement; in which case the 

Treasurer^ purchase will be regulated by the ordinary law of 
vendor and purchaser, as between private indivi- 
duals. 

2. If a voluntary agreement cannot be made, the 
Treasurer may, with the approval of the Secretary of 
State, compel a sale of the land required, under the 
provisions of the Lands Clauses Consolidation Act, 
for which purpose he is to be deemed the Promoter of 
the Undertaking for which the land is required. 

What is a ^7. What is a Promoter of the Undertaking, — It may 
Promoter of be Convenient to state briefly what is the meaning of 
the term “ Promoter of the Undertaking,” which the 
Treasurer is to be deemed for the purpose of a com- 
pulsory purchase of land. 

By section 2 of the Lands Clauses Consolidation 
Act, 8 Viet. c. 18, it is enacted, that the expression 
** the undertaking” shall mean the works or under- 
taking, of whatever nature, which shall by the special • 
Act be authorized to be executed ; anefthe expression 
the Promoters of the Undertaking” shall mean the 
parties, whether company, undei’takers, commissioners, 
trustees, corporations, or private ])erson8, by the 
special Act empowered to execute such works or 
undertaking. 

68. Power to borrow Money, — ^To enable him to 
effect these objects, the Treasurer is, by the 51st 
section, empowered to borrow money for the purposes 
of this Act, with the sanction of the Treasury, and to 
execute securities for the same, which are to be bind- 
ing on him and his successors in office, for securing 
interest and repayment out of the general fund. He 
is to keep a register of such loans, '^vith the names of 
the persons by whom the loans were advanced, in the 
order in which they are advanced, and they are to be 
paid off in the same order. 

Sect. 51. And be it enacted, that for the purpose of defraying 
the expenses of building, purchasing, or providing any messu- 
ages and lands for the purposes aforesaid, it shall be lawful for 
the said Treasurer to borrow and take up at interest so much 
money as he shall find to be necessaiy, the amount thereof, and 


Section 51. 

Treasurer 
empowered 
to borrow 
money for 
tlic purposes 
of this Act. 
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the rate of interest in each cale, being first allowed by the said 
Commissioners of Her Majesty’s Treasmy; and the Treasurer 
may enter into and execute such securities as may be required, 
and the securities so entered into shall be binding on him and 
his successors in the office of Treasurer for securing repayment 
of the moneys borrowed, with interest for the same, out of the 
general fund herein-after mentioned, and shall enter in a book 
belonging to the Court, to be kept by him for that purpose, the 
names of the several persons by whom any money shall be 
advanced for the purpose aforesaid, in the order in which the 
same shall be advanced, and the moneys so borrowed shall be 
jiaid off in the same order. 

CQ. General Fund to he raised for paying off Moneys 
borrowed, — ^'Flie fund for repayment of such loans is 
to be raised by means of a charge to be made upon 
the plaintiff in any suit brought in the Court for 
which the debt was incurred, — of sixpence when the 
debt or damage claimed exceeds 20s, and does not 
exceed 40s. and for every claim exceeding 40^. a 
charge equal to one-twentieth part thereof, or such 
other sum as the Treasury shall from time to time 
order. This is directed by section 52, and will come 
more properly to be considered when treating of 
“ Fees.’’ The latter part of this section alone relates 
directly to the present division of our subject. It 
provides that the moneys so raised shall be paid to the 
Treasurer, and the amount thereof shall accumulate, 
to form a fund to be called “ The General Fund of 
the County Court of A. at B.” and shall be applied in 
the following manner ; 

1st. To payment of interest. 

2nd. To payment of rent and the expenses necessarily 
incurred in holding the Courts (for which see ante), 
3rd. To paying off the principal sums borrowed, in the 
order in which they were borrowed. 

4th. To payment of the other expenses charged on 
the general fund. 

The surplus, if any, is to be paid to the consolidated 
fund. 

The portion of the section which relates to the 
duties of the Treasurer is as follows : 

Section 52, after enacting the means by which the 
fund shall be raised, proceeds thus : — 
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And tlie Clerk of the Court shall keep an account of all 
moneys so paid to him, and shall pay over the amount from time 
to time to the Treasurer of the Court, and the amount thereof 
shall accumulate, to form a fund to be called “ The General 
Fund of the County Court of at and shall be applied 
in the first place toward paying the interest of the several sums 
so bonowed, and in the second place toward paying the rent 
and other expenses necessarily incurred in holding the Court, 
and in the third place toward paying off the several jirincipal 
sums borrowed, in the order in which th(iy were borrowed, and 
in the fourth place toward defraying the other expenses herein 
charged on the said general fund, in such manner as the Judge, 
with the approval of one of Her Majesty’s principal Secretaries 
of State, shall direct; and the surplus which shall from time to 
time accumulate, after providing for all the said expenses, shall 
be paid over to the credit of the Consolidated Fund of the IJnited 
Kingdom of Great Britain and Ireland; subject, nevertheless, 
to any charge which may arise from any future deficiency of the 
same fund. 


70. General Directions to Treasurer , — The 10th 
instruction directs the particular attention of the 
Treasurer to the provisions of the 51st, 53rd, and 54th 
sections of the Act, instructing him to be careful t^ 
obtain the sanction of the 1 reasury before he uses 
any of the powers thereby confided to him, and, 
whenever he may deem it necessary, to consult the 
Secretary of State. It runs thus : 


General 
directions to 
Treasui’er. 


Inst. 10. The attention of tlie Treasurer is particularly 
directed to the 51st, 53rd, and 54th sections of the Act of 
Parliament, and he will govern himself in conformity to the 
provisions thereof, taking care to obtain the authority an^ 
sanction of the Lords Commissioners of Her Mf^esty’s Treasury, 
or of Her Majesty’s principal Secretary of State for the Home 


Department, in all cases where he is required so to do, or where 
he may think it necessary to consult their lordships or the 
Secretary of State before he takes any measures for complying 
with the directions of the Legislature. 


It may be convenient to add, that the 51st section 
is that which empowers him to borrow money; the 
53rd vests in him the property of the Courts, and the 
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54th empowers him to sell any of the messuages and 
lands so vested in him, if required for the discharge 
of debts, or for the purpose of providing other and 
more convenient buildings, &c. These powers will 
next come to be considered. 

71. Property of the Courts in Schedules (A.) and 
(B.) to vest in the Treasurer , — ^AU messuages, lands, 
and tenements, and all real estates and effects vested 
in the Commissioners, or other officers of any of the 
Courts in schedules (A.) and (B.), to be holden in 
trust for the purposes of such Court, are to be vested 
in the Treasurer of the County Court, and his suc- 
cessors, in trust for the purposes of this Act, for 
the like estate and interest, and subject to all the 
covenants, conditions, and agreements on which they 
were*j)reviously holden. 'Hie said Commissioners 
and officers are discharged from such covenants, &c. 
and all the moneys and securities for money, and 
othe«* ])roperty and effects of any kind whatsoever, 
in the hands of such Commissioners or officers of any 
such Court, are to.be transferred and delivered to 
the Treasurer of the County Court, and applied by 
him to the discharge of all claims and demands 
to which the same were liable in the hands of such 
Commissioners or officers, and the residue is to be 
applied to the same purposes as the general fund. 
This is the section : 

Sect. 53. And be it enacted, that, as soon as a Court 
shall have been established in any district under this Act, all 
messuages, lands, and tenements, and all real estates and cfTocts, 
vested in or belonging to the Commissioners, Clerks, Treasurers, 
Trustees, or other officers of any of the Courts mentioned in the 
said schedules (A.) and (B.), wliich were holden in trust for the 
purposes of such Court, shall vest in or belong to the Treasurer 
of the County Court for the time being, and his successors in 
the said office, in trust for the purposes of this Act, for the like 
estate and interest, and subject to all the covenants, conditions, 
and agreements on which the same were respectively holden ; 
and the said Commissioners, Clerks, Treasurers, Trustees, and 
other officers, their heirs, executors, and administrators, shall be 
freed and discharged from all such covenants, conditions, and 
agreements, and from the consequences of their being unable to 
H 
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Book II. fulfil any covenants or agreements into which any of them may 
OFFICEE8. have lawfully entered in execution of the provisions of any of 
Cap~2 The before the repeal of such Act, with respect 

Tremvrer. to their estate or interest in such messuages, lands, tenements, 
real and personal estates and effects, in consequence of the 
vesting thereof in the said Treasurer; and all moneys and 
securities tor money, and other property and effects of any kind 
whatsoever, in the hands of the Commissioners; Clerks, Treasurers, 
Trustees, or other officers of any such Court, shall he paid, 
transferred, and delivered to the said Treasurer, or to sueli 
person as he shall appoint to receive the same, and shall be 
applied in discharging all claims and demands to which the 
same were liable in the hands of such Commissioners, Clerks, 
Treasurers, Trustees, or other officers, and the residue thereof 
shall be applied to the same purposes to wliich the general fund 
is applicable. 

fe^irTroWt Property . — By the 64th section 

of tiurcom-ts Treasurer is empotvered, with the ap/proval of the 
insciieduies Treasury, and upon a certificate of the expediency 
(A.)an(i(B.) thereof, under the hand of the Judge, to sell ancl 
dispose of the inessuages, lands, and-tenements vested 
in him under the provisions of this Act, which may 
not be needed for the purposes of the Act, or which 
he may think ought to be sold, for the discharge of 
any just debts, on any account of any Court of which 
the constitution shall be altered under this Act, or 
to provide other and more convenient buildings for 
holding a County Court. ' llie proceeds are to be 
applied towards discharging such debts, and if insuffi- 
cient for the purpose, such debts are to be treated as 
if they were debts which had been incurred for the 
purpose of building a court-house for the district in 
which the place is situate where such Court was 
holden, and shall be liquidated out of the general fund ; 
and if that be insufficient, the deficiency shall he paid 
out of the consolidated fund. This is the language 
of the statute : 

54 . Sect. 54. And be it enacted, that it shall be lawful for the 
Provisions Treasurer of the County Court, with the approval of the 
outstand- Commissioners of Her Majesty’s Treasury, and upon the 
tics. certificate of the expediency thereof under the hand of the 

Judge, to sell and disp>se of all messuages, lands, and tenements 
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which may be vested in him under the provisions of this Act 
which shall not be needed for the purposes of this Act, or which 
the Treasurer shall thinlc ought to be sold, for the purpose of 
better enabling him to discharge any just debts on account of 
any Court of which the constitution shall be altered •under 
this Act, or to provide other and more convenient build- 
ings for holding a County Court ; and the proceeds of all such 
sales, and also all moneys and securities for money which shall 
be paid, transferred, or delivered to him on account of any such 
Court as aforesaid, shall be applied towards discharging such 
debts ; and in every case in which at the time of the altera- 
tion of the constitution of the Court there shall be any just 
debts owing on account of any such Court, or any salaries or 
annuities legally or equitably chargeable upon or payable out of 
the fees of such Court, or out of any fund to which such fees 
are payable, over and above what may be discharged by the 
moneys and effects so paid, transferred, or delivered to the 
Treasurer on account of such Court, and over and above the 
proceeds of the sale of any such messuages, lands, and tenements, 
in case the game or any part thereof shall be sold, such debts, 
sahiries, and annuities shall be treated as if they were debts 
which had been inemTod for the purpose of providing a court- 
house for holding the County Court for the district in which the 
place is included where such Court was holden, and shall be 
liquidated out of the general fund herein-before mentioned, if the 
same shall be sufficient for that purpose, and any deficiency 
therein shall bo paid out of the consolidated fund of the United 
Kingdom of Great Britain and Ireland. 

The language at the commencement of this section 
is so general that it will probably be taken by most 
readers as giving to the Treasurers of all the County 
Courts power to sell any lands vested in them under 
the provisions of tliis Act, But the subsequent part 
of the section shows that it refers only to the property 
of*the Courts in schedules (A.) and (B.) vested in 
them by the preceding section (the 53rd). There is 
no equivalent provision for the sale of lands purchased 
under this Act. 

73. Treasurer to communicate with the Treasury , — 
The 12th instruction reiterates the recommendation to 
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Book II. the Treasurer to apply to the Treasury for whatever 
offiSbs. information or guidance he may need. 

Cap. 2. The Inst. 12. Whenever the Treasurer requires any general 

* information for his guidance, he will communicate with Mr. 

Ins^2. UanJjjns the Treasuiy, who will afford every assistance in his 
Treasurer to power upon any matter brought under his notice. But on all 
Treasury^for subjects of importance connected with the duties of the Treasurer 
involving any considerable outlay of money, or other financial 
operations, the Treasurer should communicate directly with the 
Lords Commissioners of the Treasury., 

74. Penalties for Misconduct . — ^The same penalties 
for misconduct are imposed upon the Treasurer as 
upon the other officers. By section 116, if “charged 
with extortion or misconduct, or with not duly paying 
or accounting for any money levied by him under the 
authority of this Act,” the Judge may inquire in a 
summary way, and “ make an order for repayment of 
any money extorted, or for the due payment of any 
money so levied as aforesaid, and for the payment of 
such damages and costs as he shall think just.” And 
he may also impose a fine not exceeding lOL for each 
offence, as he shall deem adequate. The next section 
(the 11 7th) is still more stringent, and therefore we 
give it entire. 

Sect. 117. Aud be it enacted, that every Treasurer, Clerk, 
Bailiff, or other officer employed in putting this Act or any of 
the powers thereof in execution, who shall wilfully and corruptly 
besides those exact, take, or accept any fee or reward whatsoever, other than 
allowed. except such fees as are or shall be appointed and allowed 

respectively as aforesaid, for or on account of any thing done or 
to be done by virtue of this Act, or on any account whatsoever 
relative to putting this Act into execution, shall, upon proof 
thereof before the said Court, and in the case of a Clerk, 
Treasurer, or High Bailiff on allowance of the finding of the 
Court by the Lord Chancellor, be for ever incapable of serving 
or being employed under this Act in any office of profit or emolu- 
ment, and shall also be liable for damages as herein provided. 

75. Protection of Treasurers . — But the statute has 
also thrown about them the same protections as it 
has given to the other officers. By section 113, the 
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Judge is invested with a summary power of oom- 
mitt^ of, or imposing a fine upon, any person who 
shall wilfully insult’’ him during his sitting or 
attendance in Court, or in going to, or returning &om 
the Court.” Section 138 limits all actions against 
officers for anything done in pursuance of the Act, to 
three months after the fact committed, and requires 
one calendar month’s notice in writing to be given 
before it is commenced, and provides that no plaintiff 
shall recover if sufficient amends shall have been 
made before action brought, or if after action brought 
a sufficient sum of money shall be paid into Court 
with costs by the defendant. And the 139th section 
enacts, that if a^ such action be brought against any 
officer of the Court and the jury find no greater 
damages than 20/. the plaintiff shall have no costs, 
unless the Judge certify in Comi; on the back of the 
record that the action was fit to be brought in such 
Superior Coiurt. 
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THE CLERK. 

Book II. TO. Definition of the Term. — The interpretation 
clause (sect. 142) enacts, that in construing the Act 
oFF^Ks. word “ Cleric sh^l be understood to mean 
(Jap. a. “ Chief Cleric or “ Registrar.’* 

77. Appointment of. — ^The appointment of the Clerk 
is vested in the Judges, subject to the approval of the 
Lord Chancellor. 

Section 24 . Sect. 24. And be it enacted, that for every Court under tlie 
Appointment ^^'thority of this Act there shall be a Clerk, who shall be an 
of Clerks attorney of one of Her Majesty’s Superior Courts of Common 
JimgLl”siil)- haw, and whom the Judge shall be empowered to appoint, 
ject to appro- subiect to the approval of tlie Lord Chancellor, and, in case of 
Chancellor, inability or misbehaviour, to remove, subject to the like approval ; 

and, until otherwise directed by Her Majesty, with the advice of 
her Privy Council, every such Clerk shall bo paid by fees as 
hereinafter provided ; and in cases requiring the same, such 
Assistant Clerks as may be necessary shall be provided and paid 
by the Clerk of the Court. 

Clerk to he 78. Who shall be. — For every Court there is to be 
an attornej- a Clerk, who shall be an attorney of one of Her 
at-iaw. Majesty’s Superior Courts of Common Law. 

79. Two Clerks may he appointed in Populous Dis^ 
tricts. — In certain cases, in populous districts, where 
he may deem it expedient, the Lord Chancellor is em- 
powered to appoint two persons to execute the office 
of Clerk jointly, both of them being (malffied as above 
provided. If in any of the Local Courts named in 
schedules (A.) and (B.), and converted into County 
Courts, there had been previously more than one Clerk, 
the same number of Clerks are to be continued, unless 
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the Lord Chancellor should direct the number to be 
reduced. The section is as follows : 

Sect. 25. And be it enacted, that it shall be lawful for the 
Lord Chancellor, in populous districts in which it shall appear 
to him expedient, to direct that two persons shall be appointed 
to execute jointly the office of Clerk, under such regulations as 
to the division of the duties and emoluments of the said office as 
shall be from time to time made by order of Court in case of 
difference between them, each of such persons being qualified as 
is hereinbefore provided in the case of a single Clerk ; and 
where under the provisions of any Act cited in either of the said 
schedules (A.) and (B.) more than one Clerk is now acting in 
and for the Court bolden under such Act, the same number of 
Clerks shall be continued, unless it shall seem expedient to the 
Lord Chancellor to order that such number be reduced. 

80 . Deputy Clerk may he appointed . — Provision is 
made by section 26 for the appointment of a Deputy 
to act for the Clerk in case of illness or unavoidable 
absence. This appointment is to be made by the 
Clerki with the approval of the Judge, or if the Clerk 
be unable to make such appointment, then the Judge 
may do so. The Deputy must possess the same 
qualification as a Clerk, that is, he must be an attor- 
ney-at-law. He may be removed at pleasure by the 
party appointing him; and while acting as such 
Deputy he is to nave the same powers and privileges, 
and be subject to the same provisions, duties, and 
penalties for misbehaviour, as if he were the Clerk. 

For a specification of these, reference must be made 
to the subsequent parts of this section, which treat of 
the duties and liabilities of the Clerk. The language 
of the statute is as follows : 

Sect. 26. And be it enacted, tliat it sliall be lawful for the Section 20. 
Clerk of any such Court witli the approval of the Judge, or, in ca^f 
case of inability of the Clerk to make such appointment, for the 
Judge to appoint from time to time a Deputy, qualified to be Deputy may 
appointed Clerk of the said Coui-t, to act for the Clerk of the 
said Court at any time when he shall be prevented by illness or 
unavoidable absence from acting in such office, and to remove 
such Deputy at his pleasure ; and such Deputy while acting 
under such' appointment shall have the like powers and privi- 
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leges, and be subject to the like provisions, duties, and penalties 
for misbehaviour, as if he were the Clerk of the said Court for 
the time being. 

Although not so expressly enacted, the appointment 
of a Deputy Clerk ought to be in writing, and a 
minute of the appointment should be entered upon 
the Record of the Court, and should state the cause 
of such appointment, and that it is with the approval 
of the Judge, if made by the Clerk, or otherwise that 
it is the appointment of the Judge. In the former 
case, the appointment should be signed by the Clerk 
and countersigned by the Judge ; in tne latter, it 
should be signed by the Judge only. The following 
may, perhaps, be a convenient form for this appoint- 
ment : 

Appointment of Deputy Clerk by the Clerk. 

/, A. B.y being the Clerk of the County Court of at 
being prevented by (“ illness” or “ unavoidable absence”)yW>m 
acting in my said office^ do her^y, with the approval of C. i)., 
Esg., the Judge of the said County Courty appoint E. F,, of 
in the county of gentlemany to be my Deputy dui^g the 
period of such my illness” or unavoidable absence”). 

Given under my hand this day of 184 , 

(Signed) A, B.y 

Clerk of the said County Court. 

Approved by me, C. !>., 

Judge of the said County Court, 


Appointment op Deputy Clerk by the Judge. 

Whereas A, B.y Clerk of the County Court of at 
is prevented by (“illness” or “unavoidable absence”) from 
acting in his said oficey and he is also uncible to ax>point a 
Deputy qualified to act for /wm, I do hereby y in pursuance of 
the provisions of the statute in ‘such case, appoint E, F,y of 
in the county of genthmany to he Deputy for the said A, B. 
in his office of Clerk of the said Court during the period of 
such his (“ illness” or “ unavoidable absence”) as aforesaid. 

Given under my hand this day of 184 . 

(Signed) C. D.y 

Judge of the said County Court. 
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81. Clerks of Courts in Schedules (A,) and (B.) BookII. 

Special provisions are made by the 31st section for 
persons who had been performing the duties of Clerk 
in the Local Courts held under statutes cited in sche- 
dules (A.) and (B.) It is enacted, that persons who 
shall be fiUing that office on the 1st day of June in Clerks of 
this year (1846), and who shall continue to hold it SSSic” 
‘^at the time when such Act shall be repealed under (A.) and (B.) 
the provisions of this Act, whether or not qualified as 
hereinbefore provided, shall be entitled, if not dis- 
qualified under this Act, to be the first Clerks, &c., 
of the same Court when h olden as a County Court 
under this Act.’’ To interj)ret this provision, it is 
necessary to ascertain precisely what is the time when 
the local Act named in the said schedules was repealed 
under the provisions of the County Courts Act. For 
this, reference must be had to the 5th section, which 
provides for the time and manner of the conversion 
of the Local Courts named in those schedules into 
County Courts. that section it is enacted, that it 
shall be lawful for Her Majesty, with the advice of her 
Privy Council, to order that any Court holden for the 
Recovery of Small Debts, &c., within the provisions 
of anv Act cited in either of the schedules annexed to 
this Act, and marked (A.) and (B.) re8i)ectively, shall 
be holden as a County Court, and thereupon “ it shall 
be lawful for Her Majesty, with the advice aforesaid, 
to assign a district to every such Court, either greater 
or less than the district in which the Court holden 
under the provisions of any such Act now has juris- 
diction, and to alter the place of holding any such 
Court, or to order that any such Court be abolished; 
and every such Court shall continue to be holden 
under the Act according to which it is now consti- 
tuted or regulated, until the time mentioned in any 
such Order which shall be made with reference to 
such Court ; and from and after the time mentioned in 
any such Order, the Act gs Acts under which such 
Court is ftow constituted, so far as the same relate to 
the establishment, or jurisdiction, or practice of a 
Court for the Recovery of Small Debts or Demands, 
shall be repealed, &c, ; and such Court so ordered to 
be holden as a County Court shall thenceforth be 
holden as a County Court under this Act, and in all 
respects as if it had been originally constituted under 
the provisions of this Act,*^ And the 6th section pro- 
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vides that, at the time mentioned in any such Order 
f of Council), which shall have been made as aforesaid, 
tor holding any of the Courts mentioned in either of 
the said schedules as a County Court under this Act,” 
the recited Acts and all other Acts affecting its juris- 
diction are repealed. And by the 8th section it is 
provided, that any Order in Council made for the 
purposes of this Act shall be published in the London 
Gazette ; and notice of the intention of Her Majesty 
to take into consideration the propriety of making 
any such Order shall be published in the London 
Gazette one calendar month at least before any such 
Order shall be made.^’ 

Upon this a question of considerable .interest has 
been raised in the case of Reg, v. Gibson, 1 C. C. 
Chron. 121, which was a motion for a rule calling 
ujion Mr. Gibson, the present Clerk of the County 
Court of the St. Albans district, to show cause why 
a quo warranto should not issue in respect of his said 
office. The facts were stated to be, that the apjdi- 
cant, Mr. Ablett, had been the Clerk of the Local 
Court of St. Albans under one of the statutes com- 
prised in schedules (A.) and (B.), namely, the 25 
Geo. 2, c. 38. But Mr. Ablett is not an attorney. The 
Order in Council abolishing the old Court was issued 
on the 13th of March, and the Order in Council 
establishing the St. Albans County Court, which 
comprised the district of the old Local Court, mth 
some additions, was not issued till the 15th of March. 
Upon these facts the question was whether, under the 
34th section, above cited, Mr. Ablett was entitled to 
be Clerk of the new County Court ; for if he was not 
entitled to the office under that section, he could not 
have been appointed of grace, because he was dis- 
qualified by reason of his not being an attorney. The 
Judge came to the conclusion that he had not a title 
to the office under that section, and that consequently 
he was compelled to appoint a Clerk duly qualified. 
On the part of Mr. Ablett, it was contended that he 
was filling the office at the time of the abolition of the 
old Court, and consequently was entitled to be Clerk 
of the new Court, On the other hand, it was argued, 
on behalf of Mr. Gibson, the present Clerk, that the 
old Court was not in existence at the time the new 
Court was established, and consequently that the 
Clerk did not come within the provisions of the Act 
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relating to the office of Clerk. The Court purposely 
abstained from giving any opinion upon the questions off/cLs. 
raised, but, deeming them of so much importance as — 
to require a solemn argument in full Court, the rule 
was made absolute. * 

The point at issue deserves some attention. The 
statute enacts that the persons filling the ofiice of 
Clerk on the 1st of June, and who shall continue to 
hold it at the time when such Act shall he repealed 
(whether or not qualified, &c.) are to be entitled, if 
not disqualified under this Act, to be the first Clerks, 

&c. 

Who are the persons holding the office at the time 
when such Act is repealed ? 

To discover this, it is necessary to ascertain when 
such Act was repealed. 

What is to constitute a repeal of such Act ? 

The 5th section, above cited, provides for this. It 
enacts, that Her Majesty may assign a district to every 
such Court, and alter the place of holding it, or order 
that any such Court be abolished j and such Court is 
to continue until the time mentioned in any such order ; 
and from and after the time mentioned in any such 
Order, the Act or Acts under which such Court is 
now constituted, so far as the same relate to the 
establishment, or jurisdiction, or practice of a Court 
for the Recovery of Small Debts or Demands, shall 
be repealed and such Court is thenceforth to be 
holden as a County Court, as if it had been originally 
constituted under the provisions of the County Courts 
Act. 

The Order in Council of the 9th of Marchj 1847, 

(see antcy p. 11,) provides as follows : — Her Ma^sty, 

&c., is pleased, by and with the advice of her Privy 
Council, to order, and it is hereby ordered, that on 
the thirteenth day of March in this year, the several 
Courts holden for the Recovery of Small Debts or 
Demands, under the provisions of any Act or Acts 
cited in oile or both of the schedules annexed to the 
said Act of the last session of Parliament, and marked 
(A.) and (B.) respectively, shall be abolished, ^c. [here 
follow ceHain excepted Courts], and also that each of 
the several Courts of Request or Conscience, hereto- 
fore holden for the Recovery of Debts and Demands, 
in the several cities, towns, and places hereafter men- 
tioned within the provisions of some one or more of 



84 


LAW AND PRACTICE OF 


Book II. 

THE 

OFFICERS. 

Cap, 3. 
The Oku'k. 


the Acts cited in the schedule annexed to the said Act 
of the last session of Parliament, and marked (A.) 
shall be holden as a County Court, on and after the 
said fifteenth day of March, &c. 

Thus, the Order in Council appoints the thirteenth 
of March as the time when the said Courts shall he 
abolished, and the fifteenth of March as the time when 
they shall be holden as County Courts. 

Referring again to the statute, it will be observed 
that Her Majesty in Council is empowered to order 
that any Court in the said schedules shall be abolished, 
and to appoint the time for its abolition j up to that 
time, the Court is to continue to be holden under the 
Act by which it was constituted ; but, from the time 
mentioned in the Order, the Act is to be repealed, and 
the Court so ordered to be holden as a County Court 
is thereupon to be holden as such. 

The question, therefore, resolves itself into this : 
Is the time appointed by the Order in Council for the 
abolition of the old Court, or thht at which it directs 
it to he holden as a County Court, to be construed as 
the time contemplated by the statute at which the 
local Act is to be repealed ? 

One time is appointed by the Order in Council for 
the abolition of the Court, and another for the repeal 
of the Act under which it was holden. The language 
of the section that relates to the appointment of Clerks 
is, that the office shall be continued to the person 
filling it ‘‘at the time when such Act shall be re- 
pealed’^ Is such Act repealed by that portion of the 
Order in Council abolishing the Court, or by that 
portion which in terms orders that the Act shall be 
repealed? Our impression is certainly strong that 
the abolition of the Court was the repeal of the Act, 
and that if the Act had not been ordered to be 
repealed in words, it would have been repealed by the 
order for the abolition of the Court. If this first part 
of the Order would have repealed the Act, had it stood 
alone, not the less will it do so because' the same thing 
is repeated subsequently in more express terms ; aind 
for these reasons we are inclined to the conclusion 
that all the Local Courts named in the schedules were 
abolished, and their Acts repealed, on and ftom the 
thirteenth of March ; and that all who were then 
Clerks on that day (having been also such on the 1 st 
of June preceding) were entitled to be Clerks of the 
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new County Courts into which they were converted, 
even although they had not the qualification required 
by the County Courts Act, namely, that of being an 
attorney. 

But it is plain that they must not be subject to 
any of the disqualifications of the County Courts Act; 
such as holding the office of Treasurer, and such like, 
which will be more particularly stated presently. 

The following is tne section verbatim : 

Sect. 34. Provided always, and be it enacted, that the 
persons holding the offices or performing the duties of Clerks and 
High Bailiffs in any Court holden under any Act cited in either 
of the said schedules (A.) and (B.) on the first day of June in 
this year, and who shall continue respectively to hold the same 
offices or to perform the same duties at the time when such Act 
shall be repealed under . the provisions of this Act, whether or 
not qualified as herein-before provided, shall be entitled, if not 
disqualified under this Act, to be the first Clerks and High 
Bailiffs of the same Court when holden as a County Court under 
this Act, and shall continue to execute their several offices, sub- 
ject to the power of removal provided in this Act, except that 
the Clerks and High Bailiffs already appointed to any Court 
named in the said schedule (A.) shall be removable only for 
such cause as would have warranted their removal under the 
Acts according to which their Court is now holden ; and 
wkere, under the provisions of any of the said Acts, more 
than one Clerk was on the said first day of June, and shall be, 
when such Act shall be repealed, under the provisions of this 
Act, acting in and for any of the said Courts, or in and for any 
district or division of any Court, the same persons shall jointly 
execute the office of Clerk of the same Courts as aforesaid, 
under such regulations as to the divhiion of the duties and 
emoluments of the said office as shall be from time to time made 
by order of Court, in case of difference between them : provided 
always, that if the Clerk of any Court cited in the said schedule 
(A.) shall, within one calendar month next after the repeal of 
the Act under which it is now holden, decline to accept the 
office of Clerk to the same Court as holden under this Act, it 
shall be lawful to the Commissioners of Her Majesty’s Treasury, 
if they shall think fit, to take into consideration the special 
circumstances of each case, and to award such compensation to 
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be paid to sucb Clerk as under the circumstances they shall 
think reasonable, in the manner herein provided in the case of 
persons whose emoluments will be diminished or taken away by 
this Act. 

82. Clerks of the Bristol Courts. — A special provi- 
sion is made by section 35, for the Clerks and othcers 
of the two Courts called respectively the Court of 
Conscience and the Court of Requests, which had 
previously existed in the city of Bristol, as follows : 

Sect. 35. And whereas the jurisdiction of the Court of Con- 
science in the city of Bristol, under the provisions of an Act 
passed in the first year of the reign of Her Majesty, and cited 
in the schedule (A.) to this Act annexed, extends to the 
recovery of debts and demands not exceeding forty shillings ; 
and the jurisdiction of the Court of Bequests in the said city, 
under the provisions of an Act passed in the ‘fifty-sixth year of 
the reign of King George the Third, and also cited in the said 
schedule (A.), extends to the recovery of debts and demands 
above forty shillings and not exceeding fifteen pounds ; be it 
enacted, that in case the persons now holding the offices of 
Eegistrar and Clerk and Deputy Registrar of the said Court of 
Conscience shall continue to hold the same offices respectively 
when a Court shall be established in the said city of Bristol 
under the provisions of this Act, they shall be entitled to hold 
the office and execute the duties of Clerks of any such Court in 
all causes and matters relating to debts, claims, and demands 
not exceeding forty shillings, under such regulations as to the 
division of the duties and emoluments of the said office as shall 
be from time to time made by order of Court, in case of differ- 
ence between them; and in case the person now holding the 
office of Clerk of the said Court of Requests shall continue to 
hold the same office at the time when such Court shall be 
established, he shall be entitled to hold the office and execute 
the duties of Clerk of any such Court in all causes and matters 
relating to debts, claims, and demands exceeding forty shillings ; 
and the said persons severally shall be removable only for such 
cause as would have warranted their removal under the several 
Acts according to which the said Courts are now holdcn. 

83. Disqualifications for the office of Clerk, — The 
28th section, already noticed as it affects the Treasu- 
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rers, extends also to the case of Clerks 5 but as the 
object of this Treatise is to give, under its proper oFFicEas. 
heading, all the law relating to each particular subject, — 
even although it may be necessa^ to repeat the same 

sections under some other heading, so as to prevent 

the inconvenience and risk of reference to and fro, we 
purpose to deal with the present topic as if it had not ^ ’ 

been elsewhere touched upon. 

The disqualifications for the office of Clerk are — 

1st. Being the Treasurer or High Bailiff of the 
Court. 

2nd. Being the partner of the Treasurer or High 
Bailiff of the Court. 

3 rd. Having in his service any person who is the 
Treasurer or High Bailiff of the Court. 

4 th. Being the partner of, or having in his service, any 
person who is the partner, or in the service, of the 
Treasurer or High Bailiff. 

This is provided by section 28 , in the terms follow- 
ing: 

Sect. 28. And be it enacted, that it shall not be lawful for section 28. 
the Clerk of any Court holden under this Act, or the partner of 
any such Clerk, or any person in the service or employment of Clerk, 
such Clerk or his partner, to act as Treasurer or High Bailiff ^nd Bailiff 
of the Court; or for the Treasurer, his partner or clerk, or any 
person in the service or employment of such Treasurer or his 
partner, to act as Clerk or High Bailiff ; or for the High 
Bailiff, his partner or clerk, or any person in the service or 
employment of such High Bailiff or his partner, to act as Clerk 
or Treasurer of the Court. 

84. Clerk is not to act as Attorney in the Court , — 

By the 29th section the Clerk is profited, either by 
himself or 23£trtner, to be directly or indirectly engaged 
as the attorney or agent for any party in any proceed- 
ing in the Court of which he is Clerk. These are the 
words of the statute ; 

Sect. 29. And be it enacted, that no Clerk, Treasurer, High 
Bailiff, or other officer of the Court shall, either by himself or Officers not 
his partner, be directly or indirectly engaged as attorney or in 

agent for any party in any proceeding in the said Court.' tlie Court. 

Upon this, a question of considerable importance Can the 
has arisen; namely, whether the Clerk of one Court ^ 

I 2 
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Book II. may practise in another Court in the same circuit or 
ornStts. in the same county? 

— The question turns upon the meaning that is to he 
given to the words “ in the said Court.” 

* The “ said Court” refers to the same term in the 

Court prac- previous part of the section, that no Clerk, &c., of 
another Court shall,” &c. Who is the Clerk of the Court ? 

Court in the To ascertain this, we must turn to the language 
same county? the appointment in section 24 , and this provides 
“that for every Court under the authority of this Act 
there shall he a Clerk 

The words “the Clerk of the Court,” in the 29th 
section, therefore, clearly mean that Court only to 
which he is appointed under the 24th section. 

But the real difficulty of the question arises upon 
the 2nd section, which throws very great doubt upon 
the construction to be given to the term “ Cowr/” in 
the subsequent sections. By that it is enacted, “that 
it shall be lawful for Her Majesty, with the advice 
aforesaid, to divide the whole or part of any such 
county, including all counties of cities, &c. into dis~ 
trictSy and to order that the County Court shall be 
holden for the recovery of debts and demands under 
this Act, in each of such districts and further on, 
“ and to order from time to time that the number of 
districts in and for which the Court shall be holden 
shall be increased, &c. and with the advice aforesaid, 
to alter the ])lace of holding any such Court, or to 
order that the holding of any such Court be discon- 
tinued, &c. and with the advice aforesaid, to declare 
by what name, and in what towns and places, tM 
County Court shall be holden in each district.^’ 

Now, it is plain, from the entire language of this 
section, that the IjCgislature contemplated all the 
Courts being held in the same county as one and the 
same County Court, having its sittings in difPerent 
districts. The County Court is expressly directed to 
be held in each district. If, therefore, there be in 
fact but one County Court in each county, and the 
various district Courts are only, as it were, adjourned 
sittings of the same Court, it would follow that the 
Clerk of any Court may not act as attorney or agent 
for any party in any proceeding in any other Court 
in the same county, 

ITie question being open to so much doubt, and 
the penalty being a serious one, it would at least be 
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most prudent for the Clerk to avoid the risk of error book li. 
until the 2nd section has received a judicial interpre- the 
tation, which it will have in the quo warrantoes now 
pending in the Queen’s Bench to try the validity of Cap. 3 . 
the appointments of some of the J udges. 

The same question might also be raised upon the 
appointment of most of the Clerks, for if the words 
in the 24th section relating to the appointment, “for 
(wery Court under the authority of this Act there shall 
be a Clerk,” be construed by the description of the 
term “ a Court” in the 2nd section, and that I’eceive 
the interpretation which its language appears to imply, 
namely, “the County Court*^ of the whole county 
sitting in various districts, then is almost every ap- 
pointment of Clerk invalid, for “ every Court” would, 
in such case, have, not a “ Clerk,” but many Clerks. 

But this again might be cured by the provision that 
in populous* districts more than one Clerk may be 
appointed to the same Court. 

The question was early raised in the Hertford Chxky. ^ 
County Court in the case of Cheek v. ’Park (1 C. C. / 

Chron. 14), in which the Clerk of the County Court 
of Barnet appeared as an attorney in the County 
Court ()f Hertford, in the same county. On the ob- 
jection being taken, the learned Judge (Mr. Koe) said 
that upon consideration given to the point he had 
come to the conclusion that the Court “was confined 
to the district of Hertford, and consequently tliat the 
Clerk of the Barnet Court was entitled to appear,” 

Penalty for non-ohservance, — A penalty of 50Z. is 
imposed upon the Clerk offending against either of 
the above ])robibitions. The w'ords of the statute arc 
these : — 


Sect. 30. And be it enacted, that every person who, being the iit-rtiun 30. 
Olerk of any such Court, or the partner of such Clerk, or a 
person in tlie service or ernployineiit of any such Clerk or of his 5o/. on non- 
partner, shall accept the office of Treasurer or High Bailiff of tM o 
such Court, or who, bein«c the Treasurer of any siicli Court, or prcvions 
the partner of any such Treasurcr, or a person in the service or 
employment of any such Treasurer or of his partner, shall accept 
the office of Clerk or High Bailiff in the execution of this Act, 
or who being the High Bailiff of sucli Court, or the partner of 
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'lUE of any snch Hiijh Bailiff or of his partner, shall accept the office 

OFFICEBS. ® . . 

of Clerk or Treasurer in the execution of this Act, and also 

Clerk, Treasurer,* High Bailiff, or other officer of any such 
Court who shall be, by himself or his partner, or in any way, 
directly or indirectly, concerned as attorney or agent for any 
party in any proceeding in the said Court, shall for every such 
offence forfeit and pay the sum of fifty pounds to any person 
who shall sue for the same in any of Her Majesty’s Superior 
Courts of Record, by action of debt or on the case. 

85. Clerk must reside within the district , — 

Sect. 3 of 13 & 14 Viet. c. 6l, provides “that every 
Clerk and assistant Clerk appointed after the passing 
of this Act, viz., 13 & 14 Viet. c. 61, to any of such 
Courts, shall reside within the district of the Court 
or Courts for which he shall have been appointed, or 
within five miles of the place where such Court is 
holden.” 

86. Aemoiml of Clerks. — ^The power to remove the 
‘ Clerk was, by sect. 24 of 9 & 1 0 Viet. c. 95, vested in 

the Judge, subject to the approval of the Lord Chan- 
cellor, and that power could only be exercised “ in 
case of inability or misbehaviour.” But that enact- 
ment is now repealed by sect. 4 of 13 & 14 Viet, 
c. 61, which enacts — 

13 & 14 Viet. enacted, that so much of the said Act of 

c. GI, s. 4. the tenth year of Her Majesty as relates to the removal of 
Clerks or High Bailiffs of the Courts holdcn under the said Act 
shall be repealed ; and it shall be lawful for the Lord Chan- 
cellor, or where the whole of the district of the Court or Courts 
for which the Clerk or High Bailiff shall have been appointed 
is within the Duchy of Lancaster, for the Chancellor of the 
Duchy of Lancaster, when such Lord Chancellor or Chancellor 
of the Duchy s! all in his discretion think tit, to remove the 
Clerk, High Bailifi’, or any assistant clerk of any such Court 
or Courts from his office, and from time to time to make such 
order as to .the attendance of any Clerk, Deputy Clerk, or 
Assistant Clerk, during the sitting of the Court or otherwise, as 
he shall think fit: pro\’ided always, that nothing herein con- 
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tained shall affect the tenure of office of any person who before 
the passing of the said Act held an office in any of the Courts 
mentioned in the schedule (A.) annexed to the said Act. 

This enactment takes away altogether the power 
of County Court Judges to remove their Clerks 
and assistant Clerks, and it gives the Chancellor a 
power of removing any Clerk or High Bailiff at his 
discretion. It thereby converts a freehold office into 
an office held at the will of the Chancellor for the 
time being. This enactment applies generally to the 
officers already a}j pointed as well as to such as will be 
appointed in future, and the only exceptions are such 
as had, before the passing of the 9 & 10 Viet. c. 95, 
held an office in any of the Courts mentioned in the 
schedule (A.) annexed to that Act. 

This })rovision was probably suggested by the 
decision of the Court of Queen’s Bench in the case of 
Reg. V. Owen (3 C. C. Chron. 169,) in which it 
appeared that the Clerk of the Court had been 
removed by the Judge for being in pecuniary diffi- 
culties, and which removal had been confirmed by 
the Lord Chancellor. It was held by the Court that 
there was no power to do so for such a cause, the 
statute limiting the liability to removal to cases of 
“ inability or misbehaviour,” and that insolvency was 
not misbehaviour, and did not necessarily produce 
inability. Lord Campbell said — 

Now, tlic jury find that there was ability, for they find that 
the relator discharged the duties of his office until he was 
removed, and that, thougli the judge dismissed him for inability, 
his onlj inability was great pecuniary embarrassment, and want 
of money to pay his debts, which did not afiect liis mind, or 
hinder him from the discharge of his official duties. If, here- 
after, this state of pecuniary embarrassment should affect his 
mind, or hinder him from performing his duties, there may be, 
either upon the score of inability or of misbehaviour, a gi’ound 
for dismissing him. Great pecuniary difficulty may exist with 
great official ability ; for wo know that when William Pitt, the 
younger, was making his country the admiration of the whole 
world, he was under the pressure of those great pecuniary obli- 
gations which were afterwards discharged by the grateful 
country which paid his debts. And Erie, J., said — The judge 
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liooK II. ^ County Court may discharge the Clerk in case of inability; 
THE but, tbe Clerk has a right to raise the question whether that 

inability exists, and that question is for a jury to decide. That 

referred to a jury, and they find that, though 

the relator was dismissed for inability, no other inability except 

insolvency could be charged upon him. That seems to me the 
full efiect of the finding. So that there is no actual mental or 
bodily inability, but circumstances are found to exist, such, that 
it is very probable that the mind might be affected, harassed, 
and distracted by them, or the man’s principles of common 
honesty might be endangered. But then these circumstances 
are merely evidence. The fact of insolvency docs not, as a con - 
elusion of law, import the “ inability ” spoken of in the statute. 
There may be, and often is, a state of hopeless insolvency, with- 
out any fault of the individual, and befalling him in a course of 
ordinary prudence, and the most complete honesty. 

87. Payment of Clerk , — Until otherwise directed 
by Her Majesty, with the advice of her l^rivy Coun- 
cil, the Clerk is to be ])aid by fees (section 24), as 
provided by section 37, which regulates the fees, and 
will come to be considered hereafter. But it is 
enacted by section 39, “ that it shall be lawful for 
Her Majesty, with the advice of her Privy Council, 
to order that^’ the Clerks and officers of the Courts 
holden under that Act “ shall be paid by salaries 
instead of fees, or in any manner other than is pro- 
vided by this Act.” And section 40 limits the amount 
of the salary of a Clerk to 600 /. per annum with 
reasonable travelling expenses. This is the section 
verbatim : 

Section 40. ^^ct. 40. And he it enacted, that the greatest salaries to be 

LimiUm; received in any case by the Judges and Clerks of the Courts 

amount of holden under this Act shall be twelve hundred pounds by a 

pS iindcr'^^ Judge and six hundred pounds by a Clerk, exclusive of all 

this Act. salaries to his Clerks employed in the business of the Court, and 

other expenses incidental to his office, unless in the case of any 
Judge or Clerk of any such Court acting in the same capacity 
before the passing of this Act in any Court mentioned in the said 
schedule (A.), whose salaries shall not be limited to any .sum le.ss 
than the average amount of the fees and emoluments of their 
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But this right to compensation is limited by the Book ii. 
next section. owSIbb. 


Sect. 39. And btJ it enacted, that it shall be lawful for Her 
Majesty, with the advice of her Privy Council, to order that the 
Judges, Clerks, Bailifis, and officers of the Courts holden under 
this Act, or any of them, shall be paid by salaries instead of 
fees, or in any manner other than is provided by this Act; and 
if Her Majesty shall be pleased, with the advice aforesaid, to 
make such order, or to order that any such Court shall be 
abolished, or that the district for which any such Court is 
holden shall be consolidated with any other district, or if any 
Act shall be passed wherebj" it shall be provided that the said 
Courts or any of them shall be abolished, or otherwise consti- 
tuted than is provided by this Act, no such Clerk or Bailiff, nor 
any Judge, County Clerk, Treasurer, or other officer of any such 
Court, shall bo entitled to any compensation on account of 
ceasing to hold his office, or to receive the fees allowed by this 
Act, or on account of his emoluments being affected by such 
abolition or alteration, unless he shall have presided or acted fis 
Judge, Assessor, County Clerk, Treasurer, Clerk, Bailiff, or other 
officer, before the passing of this Act, in any of the Courts 
mentioned in the schedule (A.) to this Act annexed, in which 
case he sliall be entitled to compensation for tlie loss of his fees 
or cmoluraeiits, in like manner and subject to the same regula- 
tions as he would have been entitled thereto under the provisions 
herein coTitained in ease he had been deprived of any fees or 
emoluments by rciison of the passing of this Act ; and in such 
ciisc all sums payable in the name of fees to such officers of the 
Court as shall be paid by salai'ies shall be paid from time to time 
to the Treasurer of the Court, who shall pay the said several 
salaiies out of the proceeds of such fees, and tho surplus shall 
form part of the general fund of the Court; and whenever the 
net amount of the fees shall not be sufficient to pay the s£iid 
several salaries, the delieieney shall bo made good and piiid out 
of tho Consolidated Fund of Great Britain and Ireland. 
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89. Security to be given by Clerks . — ^The Clerk, in 
common with other officers receiving any moneys in 
the execution of his duty, is to give such securities 
as shall be required by the Treasury for the due per- 
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Book II. formanoe of his office, and for the due accounting for 
oFFicEBs. and payment of moneys so received by him by virtue 
— ; of his office, or which he may become liable to pay 

Th^cwk. misbehaviour in his office. The section is as 

follows : 

Section 36. Sect. 36. And be it enacted, that the Treasurer, Clerk, and 
Treasurers, High Bailiff of every Coni’t liolden under this Act who may 
moneys in the execution of his duty shall give 
to give security, for such sum and in such manner and form as the 
hocui ity. Commissioners of Her Majesty’s Treasury from time to time shall 
order, for the duo performance of their several offices, and for the 
due accounting for and payment of all moneys received by them 
under this Act, (or which they may become liable to pay for any 
misbehaviour in their office.) 

Appointment go. Assistant Clerks may he appointed. — Sect. 24 
provides for the appointment of Assistant Clerks, in 
these words : “ And in cases requiring the same, such 
Assistant Clerks as may be necessary shall be pro- 
vided and paid by the Clerk of the Court.” It is to 
be observed, that while the statute expressly requires 
that the Clerk shall be an attorney-at-law, no such 
qualification is required for an Assistant Clerk, which 
would appear to indicate that the Legislatme con- 
templated in an Assistant Clerk strictly that which 
its name implies, an assistant, and not a substitute. 
This is strengthened by the following section, the 
25th, which empowers the Lord Chancellor to ap- 
point two Clerks in populous districts, which would 
not be necessary if Assistant Clerks had been in- 
tended to be persons of the same status as the Clerks ; 
and yet a further argument is the provision made by 
the 26th section for the appointment of a Deputy 
Clerk, in case of illness, which also would have been 
needless if it had been intended that the Assistant 
Clerk should be that which in many instances he has 
been made. 

Payment of Q 1 . Payment of the Assistant- Clerk, — ^The Assistant 
Clerk is to be paid by the Clerk, out of his own 
pocket, and at his discretion. (Sect. 24.) 

Their duties. 92. Duties of Assistant Clerk, — ^The duties of the 
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Assistant Clerk are the same as those of the Clerk. 
It is also directed as follows, by 

Inst. 43. All matters or things required to be done by the 
Clerk of the Court may be done by the Clerk .of the Court, or 
by the Assistant Clerk, or Clerk provided by him. 

93. Clerk to provide an Office » — ^The Clerk is to 
provide an office at each place where his Court is held, 
and which is to be open daily frotn ten o’clock in the 
morning until four in the afternoon. This is pro- 
vided by 

Inst. 42. The Clerk of every Court shall have an offitJO at 
each place where the Court of which he is Clerk is held. 

Iq^st. 44. The office of the Clerk shall be open daily, and the 
office hours shall be from ten o’clock in the morning until four 
in the afternoon. 

94. Duties of the Clerk, — ^The duties of the Clerk 
(and Assistant Clerk) are numerous and important. 
They are partly set ^rth in section 27. 

Sect. 27. And be it enacted, that the Clerk of each Court, 
with such Assistant Clerks as aforesaid in cases requiring the 
same, shall issue all .summonses, warrants, precepts, and writs of 
execution, and ivgister all orders and judgments of the said 
Court, and keep an account of all proceedings of the Court, and 
shall take charge of and keep an account of all Court fees and 
fines payable or paid into Court, and of all moneys paid into and 
out of Court , and shall enter an account of all such fees, fines, 
and moneys in a book belonging to the Court, to be kept by him 
for that purpose, and shall from time to time, at such limes as 
shall be directed by order of the Court-, submit his accounts 
to be audited or settled by the Treasurer. 

But, for their more convenient consideration, we 
propose to classify them under distinct heads and 
review them seriatim. He is 

1. To issue all processes of the Court. (Sect. 27.) 

2. To register all orders and judgments. (Sects. 27 
and 111.) 

3. To keep an Account of its proceedings. (Sect. 
27.) 
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processes. 


4. To tax costs. (Inst. 36.) 

6. To receive and keep an account of all Court fees 
and fines paj'^able or paid into Court, and of all 
moneys paid into or out of Court, and to enter an 
account of all such fees, fines, and moneys so 
received and paid, in a book belonging to the Court 
to be kept by him for that purpose. (Sect. 27.) 

6. To submit his accounts to be audited and settled 
by the Treasurer. (Sects. 27, 41, and 42.) 

7. To send to the Commissioners of Audit an 
account of all sums jiaid by him to the Treasurer. 
(Sect. 46.) 

8. To have the care of the court-house and ofiices of 
the Court. (Sect. 55.) 

9. To appoint and dismiss the necessary servants 
for taking charge Of the court-house and ofiices. 
(Sect. 55.) 

10. Under the direction of the Commissioners of the 
Treasury, and subject to such regulations as they 
may require to be enforced, to make all necessary 
coutracts, or provide for repairing, furnishing, 
cleaning, lighting, and warming the court-house 
and offices, for supplying then»with Law and office 
books and stationery, and for defraying other 
necessary expenses not otherwise provided for. 
(Sect. 55.) 

95. 1st. Clerk to issue all Processes of the Court . — 
The 27t)i section enacts, that the Clerk of each 
Court, with such Assistant Clerks as aforesaid, in cases 
requiring the same, shall issue all summonses, war- 
rants, precepts, and writs of execution.” 

And it is directed by the 61st instruction that where 
forms of proceedings are not prescribed by the schedule, 
the ClerK shall frame the necessaiy process, using, 
when practicable, the forms prescribed as guides in 
framing them. It will therefore be prudent for the 
Clerks carefully to observe this instruction and, pre- 
serving the words of the forms in the schedule used 
for simple processes, so far as they are applicable, 
merely to alter such portions or make such additions 
as may be necessary to meet the particular object, 
and even in this to use the same language as may 
have been employed to express the same thing in 
other forms, or in the instructions, or statute, it being 
of great importance in all legal documents that the 
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same meaning should be conveyed to every mind, BookIi. 
which cannot. well be unless the same words are em- . 

ployed to express it. This is 

Cap. 3. 

Eule 51. In case of proceedings not provided for by the forms ^ 
in the schedules, the Clerk of the Court shall issue the necessary 


process, using, where practicable, the forms prescribed in the clerk to 


schedule, as guides in framing the same. 


frame forms 
of proccsseii, 


A summary of the processes which the Clerk is 
directed by the statute and the instructions to issue 
may be useful to the reader for ready reference here, 
although each will be treated of fully hereafter, when 
we come to ‘Hhe Practice of the County Courts.” 
We append to each the section or instruction in which 
it is to be found. 


1. To enter plaint and issue summons. (Sect. 59*) 

2. To give plaintiff a note of plaint entered. (Rule 3.) 

3. To annex particulars of demand to summons. 

(Rule 4.) 

4. To file copy of summons served. (Rule 13.) 

5. To give notice to the other party of demand of a 
jury. (Sect. 70.) 

6. To make jury list. (Sect. 72.) 

7. To give notice to plaintiff of special defence. 

(Sect. 76.) 

8. To give to plaintiff notice of set-off. (Rule 18.) 

9. To give notice to plaintiff of payment of money 
into Court. (Sect. 82.) 

10. To issue summonses to witnesses. (Sect. 85.) 

11. To affix in his office list of summonses served. 

(Rule 46.) 

12. To issue orders of commitment. (Sect, 102.) 

13. To issue warrants of execution (sect. 104), and 
endorse thereon the sum of money and costs ad- 
judged. (Sect. 109.) 

14. On payment of debt and costs by defendant in 
execution to grant certificate of discharge. (Sect. 

110 .) 

15. To approve sureties in replevin. (Sect. 121.) 

16. To approve sureties on staying execution of a 
warrant of possession. (Sect. 126.) 

96. 2nd. To register Orders and Judgments . — ^The Vo 

27th section directs that the Clerk of each Court, register 

K 
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Book II. with such assistant Clerks as aforesaid, in cases 
oFF^cEEs. requiring the same, shall register all orders and judg- 
- — ments of the said Court.” This is done in a book, 
the form of which is given in the next section as 

orders and 

judgments. j^q j^eep Account of Proceedings of the 

eie?k to kL » section directs, also, that the Clerk 

.411 aecount^^’ shall “ keep an account of all proceedings of the 
;-f prooecd- Court.” For this purpose it is usual to enter them 
in a rough minute book, from which they are copied 
fairly into the minute book ; and by section 111 he is 
further required not only to preserve such a note of 
all the proceedings of the Court, but fairly to enter 
them from time to time in a book belonging to the 
Court, which shall be kept at the office of the Court. 

Two instructions? namely, the 4()th and 41st, relate 
to this subject. They direct the Clerk to keep his 
books according to the form prescribed, and to prefix 
to each entry the number of the plaint to which it 
appertains. They are as follow : 


Rules 

/.s to Jceep- 
ir g books. 


Rule 40. The Clerk of every Court shall keep tlie several 
books, and in the form in the schedules. 

Rule 41. Every entry in such books shall have a number 
prefixed, corresponding with the number of tlie plaint to which 
it refers. 


The form of this book is given on the uext page. 

It is no part of the duties of the Clerk to fit up 
the Court-house ; therefore, where the Clerk gave 
orders for the fitting- up of the Court-house, he was 
held personally liable : (Auley v. Hutchinson^ 1 Cox 
& Mac. 189.) 



County Court of at 

Minutes of Ju<^nents, Orders, and other Proceedings at a Court held at in the County of on the day of 1848, 

before Esq., Judge of the said Court. 
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Book II. 

THE 

OFFICERS, 


Order. 

By instalments of 
one pound. 

Costs of Attorney 
to be allowed. 

Struck out. 

Immediate exe- 
cution. Two 
witnesses two 
miles each, to 
be allowed. 

To be levied on 
the testator’s 
goods in de- 
fendant’s hands 
[or on assets 
when they shall 
accrue.^ 

1 •sisoo 

1 

Amount 
of Judg- 
ment. 

£ s. d. 

2 10 0 

20 0 0 

10 0 0 

7 10 0 

For 

whom 

Judg- 

ment 

given. 

Plaintiff. 

Plaintiff. 

Plaintiff. 

Plaintiff. 


Defend- 

ant. 

Special 

Defence. 

sti : J : Eli 

1 il i 

« : «e : ,58 

11 " 
II =« 

o o © © 

© © ^ © © 

<M © W ^ 

Particulars 
of Claim. 

Goods sold and 
delivered 
Assault 

Promissory 

note 

Trespass 

Goods sold 

S 

I 

rt 

s. 

By -wife 

Default, ser- 
vice proved 

.. 

Default, ser- 
vice proved 

By agent 

T. Jones.. 

G. Taylor. 

R. Jackson 

C, D 

G. H. exe- 
cutor of 
J. K. de- 
ceased 

Appearance. 

In perkin 

By attorney 

Default 

By agent 

In person 

Plaintifl. 

2 o . 

.e 02 15 pq p*, 

P3 H < W 


-t (N CO ^ »0 


Cap. 8 . 
Tim Clerk. 

Minulti Book . 



a> 

.1 


1 

2 


b. 
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Book 11. 
THE 

orncEKs. 

Cap, 3. 
Tfie Chrk, 

Copy of 
register to be 
evidence. 


98. Copy of Register to be Evidence. — Bytlie same 
section (111) it is also provided that ‘‘ such entries in 
the said book, or a copy thereof bearing the seal of the 
Courty and purporting to be signed and certified as a 
true copy by the Clerk of the Court, shall at all times 
be admitted in all (Courts and places whatsoever as 
evidence of such entries and of the regularity of such 
proceeding, without further proof, The following is 
the form of such copy : 



CEUTiriED COPY OF UPX.iSTEU. 

County Court of at 

Minute of Judgments, Orders, and otlicr Proceedings at a Court held at in the County of on the day of 1848» 

before Es<i., Judge of the said Court. 


THE COUNTY COURTS. 


101 



Book II. 
TU£ 

OPPICEBS. 

Cap. 3. 
The Clxrk. 

Certified 
Copy of 
1 teg liter . 
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OFFICEIIS. 

Cap. 3. 
TJie Clerk. 

Section 111. 

Minutes of 
pi*occetling-s 
to be kept. 


4. Duty of 
Clerk to tax 
costs. 

Rule 3G. 


5. Duty of 
Clerk to 
receive and 
keep account 
of fees and 
moneys. 
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This is the section : 

Sect. 111. And be it enacted, that the Clerk of every Coiu't 
holdeii under tliis Act shall cause a note of all plaints an<l 
summon.ses, and of all orders, and of all judgments and execu- 
tions, and returns thereto, and of all fines, and of all other 
proceedings of the Court, to be fairly entered from time to time 
in a book belonging to the Court, which shall be kept at the 
office of tlie Court; and such entries in the said book, ora copy 
thereof bearing the seal of the Court, and purporting to be signed 
and certified as a true copy by the Clerk of the Court, shall at 
all times be admitted in all Courts and places whatsoever as 
evidence of such entries, and of the proceeding referred to by 
such entry or entries, and of the regularity of such proceediugr 
without any further proof. 

99. 4th. To tax Costs. — This is directed by the 
36th rule, which is as follows : 

Rule 36. All costs shall be taxed by the Clerk of the Court. 

The law and practice of taxation will be treated of 
in its proper place. 

100. 5th. To receive and keep Account of Fees and 
Moneys. — The 27th section also directs that the 
Clerk of each Court, with such Assistant Clerks as 
aforesaid, in cases requiring the same, shall take charge 
of and keep an account of all Court fees and fines 
payable or paid into Court, and of all moneys paid 
into or out of Court, and shall enter an account of all 
such fees, fines, and moneys in a book belonging to 
the Court, to he kept by him for that purpose.” 

llie form of the fee book is prescribed by the 
instructions, and is as follows : — 



Ko. VL— FEE BOOK 
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•JOpJO PQB 

(juaraSpiif JO o;nuiK 



•punj 10.10000 



•soo^i JO tmox 

1 


•SJOJTlf 01 pii?*! 

1 

m 

M 

M 

•soox s,jgiiiB£i it?;ox 

1 


•tJUCDdqilS JLO ‘JOPJIO 

‘sooinoing jo ooiaios 

1 


•;oujsia JO 

Uno ooiAios JO jtAupmv 



•OBTITJO SUfX]t?0 



•fioox s,5[.iaio JO it>jox 

! 


•s;«oo iJdixtsx 1 1 


•piioji pnu 

‘snijoiTis o; st7 soiJiobTii 
•sjsoo -ioj oouijziuilooojj 

■ ' 

m 

•joo.ioio j 
Xdoo xiuu ‘jLopjo 
*:jui)ui:Sp«p ^aoAO dll I 
iiuiAviup x)ini ifniaojiia 1 


M 

» 

•ixuoinnjnofpv | 



•jCjiii* txxia JfuuiiOH j 


5 

•A’anp JSuiJUOAift 


eC 

w 

•Xjnj* JO sooiuiuns 


U 

•A.inf JO ooijoM 



•X.inf jtioiiJiAi i?uT.it}OH 



•SOb'S,)CIJI^V\ jrfUUUOAlS' 



♦osur^ JO x«Ai.«ix>^nJAV 



•■nuoidqiiv; 



•oounjoQ 
Itiioods JO ooijou 
.iiiiiAiS pao Suijojiia 



■KUOUiUlOg iiU}US8J 

pun jaiwij SuTJ 04 ii%i 


in 

•Boox s.oSpuf JO [ojox 1 


;d 

w 

*Aopao 1 

•aoTjnoixddv 1 


'w 

•juoaiiiinif j 


§ 

•Xin j‘ iiJiAi iiuiJOOH j 



•A\lTl|* JtlOlXJlM. SuilBOH 1 



•h’uouiiuns! i 1 


'pdmwp 

lo jqoa JO ^unoiuv 



*>utjpaojoa 1 



•jjijuTtJia 1 



*inxT5ij JO -ON 1 
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lioOK II 

THE 

OFPICEBS. 

Cap. 3. 
The Clwk. 

0. Duty of 
Clerk to 
submit 
accounts to 
Treasurer. 

Section 41. 

Fees and 
tines to be 
account<‘d 
for to 
Treasurer. 


101 . 6th. To submit Accounts to Treasurer , — ^The 
27th section also directs that the Clerk “ shall from 
time to time, at such times as shall be directed by 
order of the Court, submit his accounts td be audited 
or settled by the Treasurer.” And sections 41 and 
42 direct the fees and fines to be accounted for to the 
Treasurer, and the Treasurer to audit such account. 

Sect. 41. And be it enacted, tliat the Clerk of every Court 
holden under this Act, from time to time as often as he shall he 
required so to do by the Treasurer or Judge of the Court, and 
in such form as the Treasurer or J udge shall require, shall 
deliver to the Treasurer a full account in writing of the fees 
received in that Court under the authority of this Act, and a 
like account of all fines levied by the Court, and of the expenses 
of levying the same, and shall pay over to the Treasurer, 
quarterly or oftener in every year, by order of the Court, the 
moneys remaining in his hands over and above his own fees, and 
such balance as he shall be allowed by order of the Court to 
retain for the current expenditure of the Court. 


So much of this Act as relates to the payment to 
the Treasurer is repealed by 12 & 13 Viet. c. 101. 
The Clerk is to pay the balances as the Treasury 
may direct. 


Section 42. 

Clerk's 
accounts to 
be audited 
and settled 
by Trea- 
surers 


Sect. 42. And be it enacted, that the Treasurer of every 
Court holden under this Act shall from time to time, quarterly 
or oftener, as shall be directed by order of the Court, audit and 
settle the accounts of the Clerk and other officers of the Court, 
and shall receive the balance of the various moneys which such 
Clerk and other officers shall have received under this Act, and 
shall pay over to the Judge of the Court the amount of his 
fees, and make all such other payments as it shall bo requisite 
to make thereout in accordance with the provisions of this Act, 
and shall from time to time pay the balance remaining on his 
hands, or so much thereof as he shall be directed to pay, into 
such bank, or otherwise as shall be directed by the Commis- 
sioners of Her Majesty’s Treasury. 


Instructions A series of Instructions issued by the Lords Com^ 
of the missioners of Her Majesty's Treasury to the Treasurers 
reasuiy. ^ Qounty Courts, under the Act of this 9 4’ 10 Viet, 
c, 95, dated June, 1847, contains some very minute 
directions as to the manner in which the Clerks shall 
carry out this provision of the statute, and prescribes 
the forms in which the accounts shall be framed. 
The accounts are to be transmitted to the Treasurer 
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monthly, and at the same time the moneys so received 
for fees are to be paid over to the Treasurer, and also 
so much of the suitors’ fund then in his hands as the 
Treasurer may require. The Treasurer is to audit 
these accounts quarterly, or oftener if he deems it 
necessary, and at the termination of each audit all the 
balance in the Clerk’s hands, whether in fees or 
suitors’ fund, is to be })aid over to the Treasurer, 
excepting only the Clerk’s own fees. The following 
are the instructions to this effect : 

Inst. 1. The Treasurer will require the Clerk of every Court 
to transmit to him iininodiately after the termination of eacli 
montli, an account showing the amount of fees received under 
tJie authority of the Act, during the month, distinguisliing tlie 
.Judge’s fees, the Clerk’s fees, the High Ikiilitrs fees, and the 
general fund fees, together with an account of all fines levied 
within the month, and tlic expenses of lev^ng the same, and 
likewise an account of the suitors’ money, and the balance 
remaining in the hands of the Clerk at the termination of tlu^ 
said month ; such accounts to be made out acconiing to the 
Ibnn marked A. And the Clerk of every Court is, at the same 
time, U) pay over to the Treasurer the amount of the Judge’s 
fees, and of the general fund fees, and also such portion of 
the suitors’ fund then in his hands as the 'I’reasurer shall 
require. 

'The form is as follows : — • 


Book 1 1. 

THE 

OFFICERS. 

0((p. 3. 
The Clerk. 


Inst. 1 . 

Clerk to 
transmit to 
Treasurer 
monthly 
aceount 
accortliiife- to 
Fonn A. 
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Book II. 

THE 

omCKKS. 

Cap. 3. 
77ie Clerk. 

Form A. 

Monthly 

Account. 


(A.) 

FORM OF MONTHLY ACCOUNT. 

Account rendered by the Clerk of the County Court ad of the Fees re- 
ceived in the said Court in the month of 1 84 , under the following 

heads ; — 


Date of 

Number 

of 

Plaints. 

1 Judge’s 

Clerk’s 

Bailiff’s 

Total 

General 

Court. 

j Fees. 

ices. 

Fcc.s. 

Fees. 

Fund. 

1 - i 


.£ A-. 

d. 

£ 

s. 

d. 

£ 

s. 

d. 

£ 

s 

d. 

£ 


d. 

1 i 

j Total.. £ | 





n 

il 











FINKS LFAaKD. 


EXKCUTION FEES. 


Amount I Expcii- 
jof Fines sesof j 
; levied, j levying. I 


\ 

£ 


(/.[j £ i.v. 

l! i 




{' 1 

ii i 

Total il 


i 

"tT'' 


(I: 


1 


Folio of 
Execution 
Book, 


Total... C 


Clerk’s } 

. ( 

~d.\ t 


ji Clerk’s j IJailitt”,-, ; 
Fees. ( f'er:i. 


,C .V. 

i 


,_L 


SUITORS’ MONEY. 


Balance from last Month 


s. j rf. 

"£ 

s. 

d.\ 

Paid in during the Month of ' 

pi 




1 

Paid out during the Month of 





i 

Paid over to Treasurer ditto I 


1 





13|^nce inr Clerk’s hands 


. £ 

L... 


1 


CLERIv’S FEES. 


Dr. Side Paying in 

Searches 

Certificates .... 
Cr. Side Paying out .... 

£ 

s. 

d. 

-- 





Total 

r- 



j Clerk of the Court, j 
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iO‘2. Treasurer to audit Cleric’s Accounts . — ^I'he liooKii. 
accounts thus sent are to be audited quarterly, officers 
immediately after each quarter-day, or oftener if the — 
Treasurer should deem it (fesirable. And at the 77 ;;]^^^; A 
termination of such audit, the Clerk is to pajr over to ‘ 

the Treasurer all moneys remaining in his hands. 

This is the instruction : 

Inst. 2. The Treasurer will audit the accounts of the Clerk imt. 2 . 
luarterly, namely, immediately after the .31st March, the 
.3()th .lime, the 30th September, and the 3l6t December, in each audit Clerk’s 
year, or oftener in the large cotu't- towns, if he shall deem it quarterly • 
necessary. And at the termination of such audit the Treasurer 
sluill receive from the Clerk the balance of the suitors’ money, 
and all other moneys remaining in his hands, except his (the 
Clerk’s) own fees. And the Treasurer "wnll not remove the 
hooks of the Clerk from the court-town, so as to create any 
delay or inconveiiienco to the business of the Court. 

Inst. .3. The Treasurer, iii auditing the Clerk’s accounts, will 3 ^ 

duly examine the various books kept by the Clerk, so as to . 

. . , , r I o examine, 

satisfy himself of the correctness of the accounts by comparing all the books. 

the entries in the several books to such an extent as he ma}' 
consider necessary for that purjwse. 

103. How the Books are to be kept by Clerk. — The 
Clerks are also required to pursue a prescribed course 
in the manner of keeping their books, as follows : 

Inst. 5. And to enable the Treasurer to examine the accounts hut. o. 
with greater facility, he will require the Clerk at each court- 

town to ijursue the following course in his several books, which Clerk 
^ is to keep his 

namely ; accounts. 

Execution Book. — Each page to be separately added up, 
and a summary of the same made at the end of each 
month, showing the amount of the Clerk’s fees andUiiliffs 
fees. 

Cash Book. — The debit and credit side of each page to be 
added up, and carried forward from page to page to the 
end of each month, showing the amount of suitors’ cash 
paid in and paid out, together with the amount of fees for 
paying in and out, for searches, and for certificates- 



Book II. 

THE 

OKFICEKS. 

Cap, 3. 
The Clerk. 


/ant. 7. 

Clerk to 
furnish 
jinnual 
halance- 
sheet accord- 
to Form IJ. 


/■'(pi'in /S- 

lialarnt- 

n/mt. 
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Fee Book . — Each page to be added up, showing the number of 
plaints, the total of the Judge’s fees, of the Clerk’s feea^ 
of the BailifTs fees, and of the general fund foes, and like- 
wise the total of the whole of the fees. The totals of each 
of the fees must not be carried on from page to page, but 
a summary of such totals must be made at the termination 
of each Court, on a vacant s})ace in the book next follow- 
ing the last entries. 

1 04. Clerk^s Annual Balance-sheet . — Once a year the 
Clerk is to furnish a general balance-sheet in a 
prescribed form, marked B. in the schedide attached 
to the instructions. 

IxsT. 7. The Treasurer will obtain, from the Clerk, once ijt 
(‘Very year, and the Clerk is lu'reby required fo furnish the 
same, a balance-sheet of the Clerk’s ledg(?r, dumIc out 'ac(‘ording 
to the Fonn marked B. ; and the Treasurer will afterwards 
cheek the balance-sheet in such way as he may deem necessary, 
so as to satisfy himself that the receipt.^ have been duly (mteied 
and accounted for in the easli-book, and posted into the ledger; 
hut this duty need not be performed by the Treasurer at any 
specified period of the year, or simultaneously in all the Courts, 
hut may he done at any convenient time, so that the duty is 
|)erformed at least once in every year. 

The following is the form thus prescribed : 

Form B. — (Sec Tnstnictiou No. 7.) 

County Court nt 


Balance Sheet,— Ledoee. 

Showing the Balance on each Case on the day of 184 . 


No. of 
Plaint. 

. 

Ledger 

Folio. 

Balunee of 
each Case. 


No. of 
Plaint. 

I.edger 

Folio. 

Balajii e of 
eiicli Case. 



Jt 


(L 




£ 

s. 

<L i 





1 

1 

Brough 

t forward 



t 

Carried foi-war^^ 



_i 



Total £ 

! 


i 
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105. Clerk^s Disbursements to he allowed by Trea- 
surer, — ITie 6th instruction directs the Treasurer to 
allow in the Clerk’s accounts all disbursements which 
he shall have made in pursuance of the provisions of 
the 55th section, on his producing proper vouchers, as 
follows : 

Inst. 6. The Treasurer will, at the time of the audit, allow 
in the Clerk’s accounts, out of the general fund account, all such 
disbursements as shall have been made or incurred for servants, 
repairs of court and offices, books, stationery, and all other neces- 
sary expenses, provided the same shall have been sanctioned in 
the manner required by the 55th section of the Act, and proper 
vouchers are produced. 

For the list of books, &c. that have been sanctioned 
by the Treasury as proper to be supplied to the Courts 
and officers, see ante, p. 57. 

106. Omission or Neglect by Clerk, — Should the 
Clerk fail in observing these directions, the Treasurer 
is instructed immediatfely to report him to the Treasury. 

Inst. 14. Should any of the Clerks neglect or refuse to com- 
ply with the directions of the Treasurer in regard to any of 
these instructions, it will be the duty of the Treasurer imme- 
diately to report, the same to the Lords Commissioners of Her 
Majesty’s Treasury. 

107. Stamped Receipts to be given and required , — 
Stamped receipts are required on all vouchers, except 
for the payment of the Judge’s fees, and the suitors* 
money paid to the Clerks, for which the written 
acknowledgment of the Judge and Clerk respectively 
on unstamped paper is to be a sufficient voucher; if 
the party giving the receipt cannot write, his mark 
must be attested by a competent witness ; and where 
the payment is not made to the party apparently 
entitled, a power of attorney or other legal docmaent, 
authorizing the payment in question, is to be fur- 
nished. It is therefore incumbent upon the Clerks 
to be extremely careful to take stamped receipts for 
all payments they may make. The following are the 
ins^uctions: 

lust. 17. The Treasurer, in making all payments and dis- 
bursements, should requite receipts ; and where the sum 
L. 


Book II. 

THE 

OFFICERS. 

Cap. 3. 
21ie. Clerk. 


Inst. G. 

Clerk’s dis- 
biirsements 
to be 
allowed. 


14. 

Treasurer to 
report neg- 
lect to tbe 
Treasury. 


hist. 17. 
Stamped 
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receipts to 
be ^flven. 


InU. 18. 

Power of 
attorney to 
be required. 


7. Duty of 
Clerk to send 
accounts to 
Commis- 
sioners of 
Audit. 


Section 46. . 

Clerk to 
send to Com- 
missioners of 
Audit an 
account of 
all sums 
paid by him 
to 'rreasurer. 


9. Clerk to 

appoint 

servants. 
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amounts to 5/. and upwards, such receipt should be written on 
properly stamped paper ; except in the payment of the Judge’s 
fees, and suitors’ money paid to the Clerks, for which the 
written acknowledgment of the Judge and Clerk respectively 
on unstamped paper will be a sufficient voucher ; and in cases 
where the party is unable to write, his mark will require a 
competent witness. 

Inst. 18. In cases where the payment is not made to the 
party apparently entitled, a power of attorney or other legal 
document authorizing the payment in question should be 
furnished. 


108. 7th. To send Accounts to Commissioners of 
Audit. — ^The 46th section directs the Clerk once in 
every year, or oftener if required, on a day to be 
appointed by the Treasury, to send to the Commis- 
sioners of Audit an account of all sums paid over by 
him to the Treasurer of his Court, including all 
unclairtied balances carried to the account of the 
general fund. 

Sect. 46. And be it enacted, that the Clerk of every such 
Court shall once in every year, and oftener if required, on such 
day as shall be appointed by the Commissioners of Her 
Majesty’s Treasury, make out and send to the said Commis- 
sioners of Audit an account of all sums paid over by him to 
the Treasurer of th^- Court, including all unclaimed balances 
carried to the account of the general fund, as hereinafter pro- 
vided ; and every such account, duly vouched by receipts given 
under the hand of the Treasurer, shall be a voucher to charge, 
the Treasurer in his account before the said Commissioners of 
Audit. 

109. 8th. To take Charge of Court-house and Offices. 
— It is provided by sect. 55, " that the Clerk of every 
Court shall have the care of the court-house and 
gjfices of the Court.” 

110. 9th. To appoint and dismiss Servants. — The 
same section also enacts, that he “ shall appoint and 
have power to dismiss the necessary servants for 
taking charge of such court-house and offices, at 
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such salaries as shall bo from time to time authorized Boaa ii. 
by the Judge, with the consent of the Commissioners 
of Her Majesty’s Treasury.” (Sect. 55.) 

Cap. 3 . 

111. 10th. Contract for furnishing the Courts , — By 
the first County Courts Act the Clerk was to contract 
for furnishing tliie ofiices. This was re})ealed by 12 & 13 
Viet. c. 101, s. 8, and the Treasury is empowered to 
do so. Thus : 

Sect. 8. And be it enacted, that so much of the said Act of the 12 & 13 Vict. 
tenth year of Her Majesty as enacts that the Clerk of every 
Court, under the directions of the Commissioners of Her Ma- 
jesty’s Treasury, and subject to such regulations as they may 
require to be enforced, shall make all necessary contracts or 
otherwise provide for repairing and furnishing, and for cleaning, 
lighting, and warming, the court-houso and olhces of such 
Court, and for supplying the said Court and olficjcs with law 
and office books and stationery, and for defraying all other 
necessary expenses not otherwise provided for incident to the 
holding of the said Court, and as provides that no payment for 
any charge shall be allowed iu the Clerk’s Accounts until al- 
lowed under the hand of the Judge, shall be repealed; and it 
shall be lawful for the Coramissiouers of Her Majesty’s Treasury 
to provide for the several purposes and for defraying the several 
expenses aforesaid in such manner, and by the agency of such 
officers of the Court, or otherwise, as to them shall seem fit. 

112. Clerk not to he interested in any such Contract, 

— The section thus partially repealed contains the 
following proviso : ‘‘Provided always, that the Trea- m couiract i, 
surer or Clerk of any Court, or the partner of any such 
Treasurer or Clerk, shall not be directly or indirectly 
concerned or interested in any such contract, or in 
supplying any articles for the use of the said Courts 

and offices.” (Sect. 55.) 

113. Accounts must he sanctioned hy the Judge . — The 
same section also contains a proviso, “ that no pay- 
ment for any such charge shall be allowed in the 
Clerk’s accounts until allowed under the hand of the 
Judge.” (Sect. 55.) 

114. Section 55. — As the section is an important 
one, it will be desirable to give it entire. It is as 
follows : 

Sect. 55. And be it enacted, that the Clerk of every Conrt Se ction 56. 
shall have the care of the court-house and offices of the Court, 
and shall appoint and have power to dismiss the necessary ser- 

L 2 
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UotjK IL vants for taking charge of such court-house and offices, at 
(>i FicEtts. salaries as shall be from time to time authorized by the 

— Judge, with the consent of the Commissioners of Her Majesty’s 
Treasury; and the Clerk of the Court, under the direction of 
^ ^ the said Commissioners, and subject to such regulations as they 
have the may require to be enforced, shall make all necessary contracts 
t.harffe of the or otherwise provide for repairing and furnishing, and for 
houses &c lighting, and warming, the said court-house and 

:ind to *ap- ’ offices, and for supplying the said Court and offices with law 
point and and office books and stationery, and for defraying all other 
dismiss set- necessary expenses not otherwise provided for incident to the 
v.in s, i c. iiolding of the said Court, and the charge of the court-house 
and offices, and expenses thereby incurred, shall bo paid out of 
the general fund of the Court; provided always, that the 
Treasurer or Clerk of any Court, or the partner of any such 
Treasurer or Clerk, or any person in the service or employment 
of any such Treasurer or Clerk, shall not be directly or indi- 
rectly concerned or interested in any such contract, or in sup- 
plying any articles for the use of the said Courts and offices: 
provided also, that no payment for any such charge shall be 
allowed in tbe Clerk’s accounts until allowed under the hand of 
the Judge. 

Cierir duties of the Clerk are thus strictly defined : 

He has absolute control over the appointment and 
dismissal of servants for taking charge of the court- 
house and offices. 

But he must contract for furniture, repairs, and the 
supply of books and stationery, subject to the regu- 
lations (if any) of the '] reasury, and the charges must 
be sanctioned by the Judge, and neither himself, nor 
his partner, nor any person in his employ, is to be 
directly or indirectly interested in any such contract, 
or in supplying any articles for the use of the Courts 
and offices. 

Penalty for 115. Penalty for Extortion or Misconduct , — It is 
miscon uct gn^cted by sect. llG, that if any Clerk "acting under 
colour or pretence of the process of the said Court, 
shall be charged with extortion or misconduct, or 
with not duly paying or accounting for any money 
levied by him under the authority of this Act, it shall 
be lawful for the eJudge to inquire into such matter in 
a summary way,” &c. &c. " and to make such order 
thereupon for the repayment of any money extorted, 
or for the due payment of any money so levied as 
aforesaid, and for the payment of such damages and 
costs as he shall think just; and also, if he shall 
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think fit, to impose such fine upon the Clerk, Bailiff, Book ii. 

or officers, not exceeding ten pounds for each offence, 

as he shall deem adequate.^’ (Sect. 116.) off^hs. 

116. Penalty for taking Fees other than as allowed, T^c^k. 
— And it is enacted by sect. 117, “ that every Trea- p, ~ — . 
surer. Clerk, Bailiff or other officer employed in put- taTiuj^foea 
ting this Act, or any of the powers thereof, in execu- r than 
tion, who shall wilfully and corruptly exact, take, or 

accej)t any fee or reward whatsoever, other than 
except such fees as are or shall be appointed and 
allowed respectively as aforesaid, for or on account of 
anything done or to be done by virtue of this Act, 
or on any account whatsoever relative to putting this 
Act into execution, shall, upon proof thereof before 
the said Court, and in the case of a Clerk, Treasurer, 
or High Bailiff, on allowance of the finding of the 
Court by the Lord Chancellor, be for ever incapable 
of serving or being employed under this Act in any 
office of profit or emolument, and shall also be liable 
for damages as herein provided.’* (Sect. 117*) 

117. Protection against vexatious Actions . — The Protection 
Clerks, as well as the other officers, are protected vexaJious 
against vexatious actions for any grievance alleged to actions, 
be committed by them under colour or pretence of 

the process of the said Court,” by sect. 138, which 
requires all actions and prosecutions for anything 
done in pursuance of the Act to be “ commenced 
within three calendar months after the fact com- 
mitted, and not afterwards or otherwise;” one 
month’s notice in writing to be given to the defen- 
dant; and further provides that plaintiff should not 
recover if tender of sufficient amends shall have 
been made before action brought, or if after action 
brought a sufficient sum of money shall have been paid 
into Court with costs. (Sect. 1 38.) And the following 
section further enacts, that if any person shall bring 
any suit in any of Her Majesty’s Superior Courts of 
Record in respect of any grievance committed by any 
Clerk, Bailiff, or officer of any Court holden under 
this Act, under colour or pretence of the process of 
the said Court, and the jury upon the trial of the 
action shall not find greater damages for the plaintiff 
than the sum of 20/., no costs shall be awarded to 
the plaintiff in such action unless the Judge shall 
certify in Court upon the back of the record that the 
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Look II. action was fit to be brought in such Superior Court.” 

THE Poj. further particulars as to these provisions for the 
OFFICES. Qf officers, the reader is requested to turn 

Cap. 3. to the chapter relating to the officers generally, where 
The Clerk, found at length. 

117. Clerk to be joined in actions against High 
Bailiffs. — The 19th section of the new statute, 1 3 & 14 
Viet. c. 61, has required that the clerk shall be joined 
in an action against the Bailiff, acting in pursuance of 
any warrant under the hand of the Clerk and Seal of 
the Coux’t. Thus : 

13 .fe 14 Viet. Sect. 19. And be it enacted, that from and after the passing 
c, 01, 8. 19 , Qjp action shall be brought against any High Bailiff 

or Bailiff, or against any person or persons acting by the order 
and in aid of any High Bailiff, for anything done in obedience 
to any warrant under the hand of the Clerk or Clerks of the 
said Court and the seal of the said Court, until demand hath 
been made or left at the office of such High Bailiff by the party 
or parties intending to bring such action, or by his, her, or 
their attorney or agent, in writing signed by the party de- 
manding the same, of the perusal and copy of such warrant, 
and the same hath been refused or neglected by the space of 
six days after such demand; and in case after such demand, 
and compliance therewith by showing the said warrant to and 
permitting a copy to be taken thereof by the party demanding 
the same, any action shall be brought against such High 
Bailiff, Bailiff, or other person or persons acting in his aid, 
for any such cause as aforesaid, without making the Clerk or 
Clerks of the said Court who signed or sealed the said warrant 
defendant or defendants, that on producing or proving such 
warrant at the trial of such action the jury shall give their 
verdict for the defendant or defendants, notwithstanding any 
defect of jurisdiction or other irregularity in the said warrant; 
and if such action be brought jointly against such Clerk or 
Clerks and also against such High Bailiff or Bailiff, or person 
or i^rsons acting in his or their aid, as aforesaid, then on proof 
of such warrant the jury shall find for such High Bailiff or 
Bailiff', and for such person or persons so acting as aforesaid, 
notwithstanding such defect or irregularity as aforesaid ; and 
if the verdict shall be given against the said Clerk or Clerks, 
that in such case the plaintiff or plaintiffs shall recover his, 
her, or their costs against him or them, to be taxed in 
such manner by the proper officer as to include such costs as 
such plaintiff or plaintiffs are liable to pay to such defendant 
or defendants for w'hom such verdict shall be found as afore- 
said; and if any action shall be brought the defendant or 
defendants shall and may plead the general issue, and give the 
special matter in evidence at any trial had thereupon. 



CAP. IV. 


THE HIGH BAILIFF. 


118. Definition of the Term , — By the interpretation 
clause (sect. 142) it is provided that ^'the word 
' Bailiff * in the Act shall be understood to include 
High Baihff.’’ 


Book II. 

THE 

OFFICEKS. 

Cap. 4. The 
High Bailiff. 


119. Appointment. — The appointment of High Appoint- 
Bailiff is vested in the Judge bv the 31st section, 
which enacts, that for eveiy such Court there shall 
be one or more High Bailiffs, whom the Judge shall 
be empowered by order of Court to appoint, and, in 
case of inability or misbehaviour, to remove by a like 
order.” (Sect. 31.) 

It will be observed that the appointment of High 
Bailiff must be made by Order of Court and he must 
be dismissed in like manner, llie following is sug- 
gested as the form of such an order : 


Order for Appointment of High Bailiff. 

In the County Court of at Form of 

It is ordered upon the appointTneat of A. B. Esq.^ the Judge of High 
of this Court, that C. D. of in the county of Bailin. 

gentleman, he and he is hereby constituted the High Bailiff 
of Jiis Court. 

Given under the Seal of the Court this day of 

184 . 


(Seal.) 


By the Court, 


Cleric. 


120. There may be several High Bailiffs , — It is 
also to be observed that the Judge is empowered to 
appoint more than one High BailSf to each Court, at 
his discretion. 

121. Bach Court to have its High Bailiff , — ^The 
same question arises here as in the case of the Clerks 
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Book II. from the confused and contradictoiy use of the term 
oFFicEBs. ” Court’^ in the statute. There is to be a High 
— Bailiff for every such Court;” but all the Courts in 
^hnamS county are elsewhere treated as one Court, to 
wit, the County Court of A, holden at B. It may 
be contended that the appointment should be to the 
County Court of the whole county, comprising all 
the Courts, or to the particular Court, and with an 
almost equal weight of argument. But where one 
Bailiff is appointed to several Courts it wiU, perhaps, 
be the safest course to make a separate appointment 
to each. 

High Bailiffs 122. Assistant Bailiffs , — ^The High Bailiff is by the 
same section empowered, “ subject to the restrictions 
Bailiffs? hereinafter contained,” {i, e. with the exception of 
the Courts in schedules (A.) and (B.), under sect. 34 , 
and the two Courts of Bristol under sect. 35 , in 
which the officers of the Courts previously existing 
are to be the officers when they are converted into 
County Courts), “ by any writing under his hand to 
appoint a sufficient number of able and fit persons, 
not exceeding such number as shall be from time to 
time allowed by the Judge, to be Bailiffs, to assist the 
said High Bailiff, and at his pleasure to dismiss all or 
any of them, and appoint others in their stead ; and 
everj^ Bailiff so appointed m^ also be suspended or 
dismissed by the .Fudge.” (Sect. 31 .) Care should 
be taken that the Assistant Bailiff be appointed in 
writing, as it may become necessary to justify his acts 
by proof of the appointment. 

The following is suggested as the form of 

Appointment of Assistant Bailiff by the High Bailiff. 

lonn of 

of TsSSanT I, B. being the High Bailiff of the County Court of 

Bttiliff. at do hereby, with the consent of C. D, Esq,, the Judge of 
the said County Court, appoint E. F. of in the cmnty 
of lahourer, and G. H. of in the county of labourer, 
to be my Bailiffs to assist me in the exetyution of my office as 
High Bailiff of the said County Court. 

Signed, 

A,B. 


High Bailiff. 
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As the number of Assistant Bailiffs must be Book it. 
allowed by the Judge, his consent should be pre- 
viously taken in writing. But as the term here used 
is “the Judge” and not “the Court,” such consent 7)55 
will not be an act of the Court, but may be given at 
any time and place and in any form. 

123. High Bailiffs of Courts in Schedules (A,) and High Bailiffs 
(B.)~It is enacted by section 34, “ that the persons sJheduioV*' 
holding the offices or performing the duties of Clerks (A.) ana (b.) 
and High Bailiffs in any Coiu^ holden under any Act 

cited in either of the said schedules (A.) and (B.), on 
the 1st day of June in this year, and who shall con- 
tinue respectively to hold the same offices or to per- 
form the same duties at the time when such Act shall 
be repealed under the provisions of this Act, whether 
or not qualified as herein-before provided, shall be 
entitled, if not disqualified under this Act, to be the 
first Clerks and High Bailiffs of the same Court when 
holden as a County Court under this Act, and shall 
continue to execute their several offices, subject to the 
power of removal provided in this Act, except that 
the Clerks and High Bailiffs alceady appointed to 
any Court named in the said schedule (A.) shall be 
removable only for such cause as would have war- 
ranted their removal under the Acts according to 
which their Court is now holden. (Sect. 34.) 

'k 

124. High Bailiffs of Westminster and Southwark. 

— A special provision is made for these officers by 
section 32, as follows : 

Sect. 32. Provided always, and be it enacted, that, until section 32 . 
Parliament shall otherwise direct, the High Bailiff of West- fo,. 

minster shall have the execution of all process issuing out of the Iligh 
any of the said Courts the jurisdiction of which shall include Westminster 
the city and liberty of Westminster or any part thereof, and 
shall be deemed the High Bailiff of such Courts; and the High 
Bailiff of Southwark shall have the execution of all process 
issuing out of any of the said Courts the jurisdiction of which 
shall include the borough of Southwark or any part thereof, 
and shall be deemed the High Bailiff of such last-mentioned 
Courts, and no other High Bailiff shall be appointed for such 
Courts. 
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Book II. 125. Qualification , — It is to be observed that the 
OFFICBE9 statute provides no qualification for the office of High 
— ‘ BailifP, or Assistant Baihff. But there are some 


Cc^. 4. The 

^ 126. Disqualifications , — Section 28 enacts that the 
High Bailiff shall not be 


Disqwiiiflca- 1- The Clerk of any Court held under the Act. 
partner of any such Clerk. 

^ ’ 3. A person in the service or employ of such Clerk or 

his partner. 

4. The Treasurer of his Court. 


5. The partner of the Treasurer. 

6. The clerk of the Treasurer. 


7. A person in the service or employ of such Trea- 
surer or his partner. 


127. Not to be Clerk or Treasurer of his Court , — 
Section 28 forbids ‘‘the High Bailiff, his partner, or 
Clerk, or any person in the service or employment of 
such High Bailiff or his partner, to act as Clerk or 
Treasurer of the Court.” (Sect. 28.) 


128. Bailiff not to act as Attorney in his Court , — 
The 29th section prohibits the High Bailiff from 
being “ directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the said 
Court.” (Sect. 29.> 


129. Penalty for non-observance , — A penalty of 50/. 
is, by section 50, imposed upon any person who shall 
offend the above enactments by accepting the office 
of High Bailiff, being so disqualified, or who, being a 
High Bailiff, or partner of!, or person in the service or 
employment of, a High Bailiff, or his partner, shall 
accept any such prohibited office, or be “ concerned 
as attorney or agent for any party in any proceeding 
in the said Court ; ” such penalty to be recovered by 
any person “who shall sue for the same in any of 
Her Majesty’s Superior Courts of Record, by action 
of debt, or on the case.” (Sect. 30.) 

The following are the sections by which these 
disqualifications are enacted : 

Section 28. Sect. 28. And be it enacted, that it shall not bo lawful for 
Offices of the Clerk of any Court holden under tliis Act, or the partner of 
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any such Clerk, or any person in the service or employment of 
such Clerk or his partner, to act as Treasurer or High Bailiff 
of the Court; or for the Treasurer, his partner or Clerk, or any 
person in the service or employment of such Treasurer or his 
partner, to act as Clerk or High Bailiff; or for the High Bailiff, 
his partner or Clerk, or any person in the service or employment 
of such High Bailiff or his partner, to act as Clerk or Treasurer 
of the Court. 

Sect. 29. And be it enacted, that no Clerk, Treasurer, High 
Bailiff, or other officer of the Court shall, either by himself or 
his partner, be directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the said Court. 

Sect. 30. And be it enacted, that every person who, being 
the Clerk of any such Court, or the partner of such Clerk or a 
person in the service or employment of any such Clerk or of his 
partner, shall accept the office of Treasurer or High Bailiff of 
such Court, or who, being the Treasurer of any such Court, or 
the partner of any such Treasurer, or a person in the service or 
employment of any such Treasurer or of his partner, shall 
accept the office of Clerk or High Bailiff in the execution of 
this Act, or who being the High Bailiff of such Court or the 
partner of any such High Bailiff, or a person in the service or 
employment of any such High Bailiff or of his partner, shall 
accept the office of Clerk or Treasui’er in the execution of this 
Act, and also every Clerk, Treasurer, High Bailiff, or other 
officer of any such Court who shall be, by himself or his 
partner, or in any way, directly or induectly, concerned iia 
attorney or agent for any party in any proceeding in the said 
Court, shall for every such offence forfeit and pay the sum of 
501. to any person who shall sue for the same in any of Her 
Majesty’s Superior Courts of Record, by action of debt or on 
the case. 


Book D. 

THE 

OPFICEBS. 

Cajj. 4. The 
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130. To give Security , — ^The High Bailiffs are re- High Bailiff 
quired, by section 3G, to give security for such sum, 
and in such manner and form, as the Commissioners 
of Her Majesty’s Treasury from time to time shall 
order, for the due performance of their several offices, 
and for the due accounting for and payment of all 
moneys received by them under this Act, or which 
they may become liable to pay for any misbehaviour 
in their office. (Sect. 36.) 
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Book II. 131/ Removal of High Bailiff and Assistant Bailiff* 

oFPicEBs. — Previous to the passing of the 13 & 14 Viet. c. 61, 

the judge might, ‘Mn case of inability or misbe- 

High iiaviour*' by order of Court, remove the High Bailiift’, 
‘ but by sect. 4 of that act it is provided : 


13 & 14 Viet. Sect. 4. And be it enacted, that so much of the said Act of 

c. Cl, s. 4 . tenth year of Her Majesty as relates to the removal of 

Clerks or High Bailiffs of the Courts holden under the said Act 
shall be repealed; and it shall be lawful for the Lord Chan- 
cellor, or, where the whole of the district of the Court or Courts 
for which the Clerk or High Bailiff shall have been appointed 
is within the Duchy of Lancaster, for the Chancellor of the 
Duchy of Lancaster, when such Lord Chancellor or Chancellor 
of the Duchy shall in his discretion think fit, to remove the 
Clerk, High Bailiff, or any Assistant Clerk of any such Court or 
Courts from his office, and from time to time to make such 
order as to the attendance of any Clerk, Deputy Clerk, or 
Assistant Clerk, during the sitting of the Court or otherwise, as 
he shall think fit : provided always, that nothing heroin con- 
tained shall affect the tenure of office of any person who before 
the passing of the said Act held an office in any of the Courts 
mentioned in the schedule (A.) annexed to the said Act. 

The Assistant Bailiffs may still be removed by the 
High BaUiff at his pleasure (9 & 10 Viet, c, 95, s, 31.) 

132. Duties of High Bailiffs and Assistant Bailiffs. 
— The duties of the Bailiffs are prescribed by section 
33, which runs thus : 

Sect. 33. And be it enacted, that the said High Bailifis or 
one of them shall attend every sitting of the Court, for such 
time as shall be required by the Judge, unless when their 
absence shall be allowed for reasonable cause by the Judge, and 
shall, by themselves or by the Bailiffs appointed to assist them 
as aforesaid, serve all the summonses and orders, and execute all 
the warrants, precepts, and writs, issued out of the Court; and 
the said High Bailiffs and Bailiffs shall in the execution of 
their duties conform to all such general rules as shall be from 
time to time made for regulating the proceedings of the Court, 


Section 33. 

Duties of 
the High 
l^ailiffs, &c. 
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as Ijereinafter provided, and, subject thereunto, to the order and 
direction of the Judge; and the said High Bailiffs shall be 
entitled to receive all fees and sums of money allowetl by this 
Act in the name of fees payable to tlie Bailiff, out of which 
they shall provide for the execution of the duties for which 
such fees are allowed, and for the payment of the Bailiffs and 
officers appointed to assist them, according to such scale of 
i*emuneration as shall be from time to time approved by the 
Judge ; and every such High Bailiff shall be responsible for 
all the acts and defaults of himself, and of the Bailiffs ap- 
pointed to assist him, in like manner as the sheriff of any 
county in England is responsible for the acts and defaults of 
himself and his officers. 

The duties of the High Bailiffs may be thus se- 
parately stated: 

1. To attend every sitting of the Court for such 
time as the Judge shall require. (Sect. 33.) 

2. To serve, by themsdlves or their Assistants, all 
summonses and orders, and to execute all the wai*- 
rants, precepts, and writs issued out of the Court. 
(Sect. 33.) 

3. At every Court, or at other times, as the Judge 
shall require, to deliver a statement or return, pursuant 
to the form in the schedule, of what shall have been 
done under every process of execution or commit- 
ment. (Rule 4.5.) 

4. Plight days before the holding of the Court to 
deliver to the Clerk a list of summonses served, to he 
posted in the Clerk’s office. (Rule 46.) 

5. Forthwith, on the execution of any warrant of 
execution or commitment issuing out of any other 
Court, to make a return thereof to such Court, and if 
the same be not executed within two calendar months 
from the date thereof, to return the same. (Rule 47.) 

6. On levy or receipt of any money by virtue of 
any process out of his own Court, to j)ay the same 
over to the Clerk within three days from the receipt 
thereof (rule 48), and moneys received by virtue of 
process from other Courts within the like period to 
the High Bailiff of such other Court. 

133. 1st. To attend Sittings of Court, — It is 
directed, by section 33, that the said High Bailiffs, 

M 
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or one of them, shall attend every sitting of the Court, 
for such time as shall be required by the Judge, 
unless when their absence shall be allowed for reason- 
able cause by the Judge.” (Sect. 33.) 

134. 2nd. To serve Summonses and Orders, and 
execute Warrants, Sfc, — He is also “ to serve all the 
summonses and orders, and execute all the war- 
rants, precepts, and writs issued out of the Court.” 
(Sect. 33.) For these reference must be made to the 
subsequent sections on the Practice of the Courts. 

1 35. 3rd. To deliver to Judge Return of Executions, 
— ^I’his is provided by the 45th rule in the follow- 
ing terms ; 

Rule 45. At every Court, or at such other times as the 
Judge shall require, the Higli Bailiff shall deliver a statement 
or return, jmrsuant to the form in the sch(3dule, of what shall 
have been done since his last r(;turu under every process ol 
execution or commitment u hich he shall have been required to 
execute. 


The following is the form of this return : — 



BAILIFF’S RETCRN OF EXECFTTIONS. 
Ketubn bt the High Bailiff made tlia day of 

In the Comity Court of at 
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WTien 

paid. 


Paid 
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T3 1 

n 1 

VI 

Expenses 

of 

Sale. 

•«S 

Received 

for 

Bailiff’s 

Charges 

for 

Levy. 

vt 

When 

levied. 
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Book 11 . 135^ 4th, To return List of Summonses served . — 

oFFicEEs. This is required by the 46th rule in these terms ; 

Cap. 4 . Ihe Rule 46. Eight days before the day of the holding of the 

Hig h Ba iliff, Bailiff shall deliver to the Clerk of the Court 

Rule 46. a list of all summonses to appear which shall have been served, 

4. To return and the Clerk shall forthwith stick up such list in his office. 
toClerklistof 

summonses The following is the form of the return by High 
seived. Bailiff to Clerk of summonses served; 


Form of County Court of 

return by District of 

Hiffhliaillffof 

summonses Bailiff’s Retuen^op Summonses, made the day of 184 , * 

served. for Court to be holden at on the day of 184 . 


Name of 
Assistant 
Jiailiflf. 

No. of 
Sum- 
1 mons. 

! 

! I’lalntiff. i 

i I 

i : 

Defendant. 

1 ! 

When 1 

served I 

! 

How 

served. 


1 

j 


1 

1 

1 

I 

i 


137. 5th. To make Return of Executions to Foreign 
Courts. — ^This is directed by rule 47, as follows ; 


Rule 47 . 

5. To mahe 
return to 
foreign 
Courts of 
executions, 


Rule 47. Every High Bailiff required to execute any war- 
rant of execution or commitment issuing out of any other Court, 
shall make a return to such last-mentioned Court forthwith on 
the execution thereof ; and if he shall not have executed such 
waiTant, he shall return the same at the expiration of two 
calendar months from the date thereof. 


138. 6th. To pay over Moneys received. — It is thus 
directed by the 48th rule ; 

Rule 48. 4 g, Every Bailiff levying or receiving any money by 

6. To pay virtue of any process issuing out of the Court of which ho is 

co?^*Ton*^' Bailiff, shall, within three days after the receipt thereof, jjay 

process fi*om over the same to the Clerk of such Court, 
his own 

SdC.'” And thus by the 49th rule: 

Rule 49. Rule 49. If any High Bailiff shall have levied or received 
any money under any process issuing out of any other Court, he 


To pay 
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shall, within three days from the receipt thereof, pay over such 
money, retaining the fees for execution thereof, to the High 
Bailiff of such last- mentioned Court. 

In the execution of their duties the High Bailiffs 
and Bailiffs are directed to conform' to all such 
general rules as shall be from time to time made for 
regulating the proceedings of the Court as herein- 
after provided, and subject thereunto, to the order 
and direction of the Judge. (Sect. 33.) 

139. Payment of High Bailiff . — ^The High Bailiff is 
•to be paid by “ such fees as are set down in any 
schedule marked (D.) to this Act annexed, or which 
shall be set down in any schedule of fees reduced or 
allowed under the powers hereinafter contained for 
that purpose and none other.” (Sect. 37.) But, by 
the same section, a Secretary of State, with the con- 
sent of the Treasury, is empowered to reduce such 
scale of fees and again to increase them, so that such 
scale given in the schedule shall not be in any case 
surpassed. And if the fees shall appear to be more 
than sufficient, the Secretary of State is empowered 
to order that a certain part only of these fees shall be 
paid to the officers respectively, but no such order is 
to be made to reduce the fees of any of the officers 
of any Court mentioned in schedule (A.) “ below the 
average amount of their fees or emoluments during 
the seven years next before the passing of this Act, 
with a reasonable increase for any increase of business 
which they may severally have to perform by reason 
of this Act.” (Sect. 37.) A subsequent section (the 
39th) enacts, that “ it shall be la^vful for Her Majesty, 
with the adduce of her Privy Council, to order” that 
the Bailiff and officers shall be paid by salaries 
instead of fees, or in any manner other than is pro- 
vided by this Act.” (Sect. 39.) But no limit is 
prescribed to the salaries of the High Bailiffs as to 
those of the Judges and Clerks. (Sect. 40.) 

140. Compensation for loss of Office . — By sect. 39 
it is enacted, that if Her Majesty, vdth the advice of 
her Privy Council, should order that Bailiffs and 
officers of the Courts holden under this Act should 
be paid by salaries instead of fees, or in any other 
manner; or should order that any Court should be 
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abolished ; or the district consolidated with any other 
oFFicEtts. district, or if any Act should be passed providing that 
— the said Courts or any of them should be abolished, 
High otherwise constituted than is provided by this Act, 

no such officer should be entitled to any compen- 
sation, on account of ceasing to hold his office, or to 
receive the fees allowed by this Act, or on account of 
his emoluments being affected by such abolition or 
alteration,” unless he shall have been ‘^Bailiff or 
other officer before the passing of this Act,” in any 
of the Courts in schedule (A.) “ in which case he 
shall be entitled to compensation for the loss of his 
fees or emoluments, in the manner and subject to the^ 
same regulations as he would have been entitled 
thereto under the provisions herein contained, in 
case he had been deprived of any fees or emoluments 
by reason of the passing of this Act.” (Sect. 39.) 

AStiint 141. Payment of Assistant Bailiffs, — The Assistant 
iiiiiiiir. Bailiffs are to be paid by the High Bailiffs on a scale 
of remuneration approved by the Judge. It is by 
section 33 enacted, that “ the said High Bailiffs shall 
be entitled to receive all fees and sums of money 
allowed by this Act in the name of fees payable 
to the Bailiff, out of which they shall provide for 
the execution of the duties for which such fees are 
allowed, and for the payment of the Bailiff's and 
officers appointed to assist them, according to such 
scale of remuneration as shall be from time to time 
approved by the Judge.” (Sect. 33.) 


Uespousi- ^42. Responsibility of High Bailiffs for Acts and 
itiiity for acts Defaults of his Assistant Bailiffs . — ^An important pro- 
liaijiff vision of the statute is that which makes the High 

' Bailiff responsible for all the acts and defaults of 


himself and of the Bailiffs ap2:)ointed to assist him, in 
like manner as the Sheriff of any county in England 
is responsible for the acts and defaults of himself and 


his officers.” (Sect. 33.) 


iiesponsi- 
bility for 
e, scapes and 
neiclect to 
levy. 


143. Rewonsibility of Bailiff for Escapes and Neglect 
to levy. — By the 115th section, upon complaint of 
the party aggrieved, by the " neglect, or connivance, 
or omission” of any Bailiff employed to levy any 
execution against “ goods and chattels,” whereoy the 
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opportunity has been lost of levying such execution, Book ii. 
“ and the fact alleged being proved to the satisfaction opficebs 
of the Court on the oath of any credible witness, the 
Judge shall order such Bailiff to pay such damages as 
it shall appear that the plaintiff has sustained thereby, 
not exceeding in any case the sum of money for which 
the said execution issued, and the Bailiff shall be 
liable thereto,’’ arid such damages may be recovered 
by the same means as a judgment of the Court is 
enforced. (Sect. 115.) The section is verbatim as 
follows ; 


Sect. 115. And be it enacted, that in case any Bailiff of 
the said Court wlio shall be cmjdoycd to levy any execution Bailiffs made 
against goods and chattels shall, by neglect, or connivance or 
omission, lose the opportunity of levying any such execution, 
then upon complaint of the party aggrieved by reason of such cutioii. 
neglect, connivance, or omission, (and the fact alleged being 
proved to the satisfaction of the Court on the oath of any 
credible witness,) the Judge shall order such Bailiff* to pay such 
damages as it shall appear that the plaintiff* has sustained 
thereby, not exceeding in any case the sum of money for which 
the said execution issued, and the Bailiff' shall be liable thereto ; 
and upon demand made thereof, and on his refusal so to pay 
and satisfy the same, payment thereof shall be enforced by such 
ways and means as are herein provided for enforcing a judgment 
recovered in the said Court. 


144. Penalties for Extortion or Misconduct . — By I'ennity for 
sect. 116 it is enacted, that if any Bailiff, “ acting 
under colour or pretence of the process of the said 
Court, shall be charged with extortion or misconduct, 
or with not duly paying or accounting for any money 
levied by him under the authority of this Act,” the 
Judge may inquire in a summary way, &c. and make 
such order thereupon for the repayment of any money 
extorted, or for the due payment of any money so 
levied as aforesaid,” as he shall think just ; and also, 

" if he shall think fit, to impose such fine upon the 
Clerk, Bailiff, or Officer, not e.xceeding 10/. for each 
offence, as he shall deem adequate,” payment of which 
may be enforced in the same manner as a judgment 
recovered. (Sect. 116.) 
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One case only has occurred, or, at least, is reported, 
in which it has been deemed necessary to visit the 
Bailiff with this penalty. That is the case of Roy v. 
Cuthbert (1 C. C. Chron. 126). As it turns upon the 
facts, ond may be useful both as a precedent and as a 
warning, it will be as well to give it entire. It was 
heard in the Southwark County Court, before Mr. 
Heath. 

This Avns an application by the plaintiff, under the 115tli and 
lldtli sections of 9 & 10 Viet. c. 95, against Mr. Pritchard, 
the High Baililf, and a person of the name of Beale, who acts as 
his clerk under the following circumstances : 

The plaintilT brought an action against the defendant in this 
Court and obtained a verdict for 5/. damages and costs, which 
was ordered to be paid on the 19th ; default being made, an 
execution was issued on the 25th, and sent to the High Bailiff 
to be executed : the plaintiff finding that, alrhough the defen- 
dant was in good circumstances, no levy was made, personally 
made repeated searches and applications at tlie High Bailifi’’s 
office to the clerk, Beale, but was unable to obtain any satis- 
factory explanation or reasoi\ why the execution was not levied ; 
the plaintiff called again on November .3, and again saw Beale, 
who stated he had taken the execution out of the officer’s hands, 
as he had seen the defendant, and the money would be paid on 
the following Saturday ; the plaintiff again called, but being 
unable to obtain any satisfactory explanation, notice was given 
that this application would be made to the Court. The 115th 
section empowers the Judge to order the Bailiff of the Court to 
pay the amount of the damages and costs, if it shall appear that 
by the fault of any Bailiff who should be employed to l(?vy any 
execution against the goods and chattels of a defendiuit, the 
plaintiff sliall have lost the opportunity of levying such execu- 
tion, and the 1 16th section empowers the Judge to inflict cost.s, 
and to proceed in a summary way, by penalty or fine, upon any 
Clerk, Bailiff, or Officer of the Court, who should bo charged 
with misconduct, or for not duly paying or accounting for 
moneys received under the process of the Court. 

On the part of the plaintiff it was contended that sufficient 
was shown to render the Bailiff liable to pay the damages and 
costs under the 115th section, and to the infliction of costs upon 
the clerk, Beale, under the 116th section. 
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The High Bailiff produced Beale, who explained that the Book II. 
difficulties had arisen owing to his having received a crossed officeuh 
check from the defendant in discharge of the execution. 

Cap. 4. TTie 

The Judge, who had taken time to consider the point raised Jiaiii/f: 
under the 116th section, in giving judgment, said he was of 
opinion a clear case had been made out against the High Bailiff, 
and he should therefore order him to pay the amount of the 
damages and costs; but with respect to the other part of the 
application, he was of opinion that Beale, being a mere clerk of 
the Bailiff^ could not bo considered as an officer of the Court, 
and did not come within the meaning of the 116th section; the 
words being expressly, any Clerk, Bailiff, or Officer of the 
Court;” he should therefore dismiss that part of the application. 

Tlie plaintiff* might seek any remedy he might be advised by 
an action on the case. 

The High Bailiff immediately paid the damages and costs. 

145. Pcmalty for taking improper Fees, — By sect. Penalty for 
117 it is enacted, that if any Bailiff “ shall wilfully and 
corruptly exact, take, or accept any fee or reward ^ 
whatsoever, other than except such fees as are or shall 

be appointed and allowed respectively as aforesaid, 
for or on account of anything done, or to be done, 
by virtue of this Act, or on any account whatsoever 
relative to putting this act into execution, shall, upon 
proof thereof before the said Court, and in the case 
of a Clerk, Treasurer, or High Bailiff, on allowance 
of the finding of the Court by the Lord Chancellor, 
be for ever incapable of serving or being employed 
under this Act in any office of profit or emolument, 
and shall also be liable for damages as herein pro- 
vided.” (Sect. 117 .) 

146. Protection of Bailiffs. — A penalty of 51. is Protection of 
imposed upon any person assaulting a Bailiff in the 
execution of his duty, or making or attempting a 

rescue ; and the Bailiff of the Court, or any peace * 
officer, may in such cases take the offender into 
custody without a warrant. The section is as follows : 

Sect. 114. And be it enacted, that if any officer or Bailiff of Secti^H4. 
any Court liolden under tliis Act shall be assaulted while in Penalty for 
the execution of his duty, or if any rescue shall be made or bailiffs, or 
attempted to be made of any goods levied under process of the 
Court, the person so offending shall be liable to a fine not in execution. 
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Dook II. exceeding 57., to be recovered by order of the Court, or before a 
Justice of the Peace as hereinafter provided ; and it shall be 
— lawful for the Bailiff of the Ccfurt or any peace officer in any 
such case to take the offender into cnstody (with or without 
warrant), and bring him before such Court or Justice accord- 
ingly. 


147. Distress not to be unlawful for Want of Form, 
— A defect or want of form in the processes or pro- 
ceedinpf relating to any distress made for levy of any 
sum of money by virtue of this Act, is not to render 
the distress itself unlawful nor to make the Bailiff a 
trespasser, nor is the party distraining to be deemed 
a trespasser from the beginning on account of any 
irregularity which shall afterwards be committed by 
the party distraining. This is the section ; 

Section 137. Sect. 137. And be it enacted, that where any distress shall 

Distress not niade for any sum of money to be levied by virtue of this 

nnlawfid ^ct, the distress itself shall not be deemed unlawful, nor the 
party making the same be deemed a trespasser, on account of 
any defect or want of form in the information, summons, con- 
viction, warrant of distress, or other proceeding relating thereto, 
nor shall the party distraining be deemed a trespasser from the 
beginning on account of any irregularity which shall afterwards 
be committed by the party so distraining, but the person 
aggrieved by such irregularity may recover full satisfaction for 
the special damage in an action upon the case. 


Actions 148. Actions against By sect. 138 actions 

and prosecutions against officers are to be laid and 
“ tried in the county where the fact was committed, and 

to be commenced within three months ; one month’s 
notice is to be given to the defendant, and plaintiff is 
not to recover if amends be tendered before action 
brought, or a sufficient sum of money paid into Court 
with costs after action brought (sect. 138); and if 
the verdict be for less damages than 207. no costs 
shall be awarded to the plaintiff, unless the Judge 
shall certify in Court upon the back of the record 
that the action was fit to be brought in such Superior 
Court. (Sect. 139.) 

By 13& 14 Viet. c. 6l s. 19> further provision is 
made for the protection of High Bailiffs, for which 
see ante, page 142. 



THE COUNTY COURTS. 


131 


Ui)on the question as to the manner of computing Book ii 
the three months within which the action is to be 
brought against a Bailiff for an irregular levy there 
has been one reported decision, in the case of Barrett 
V. Balme (1 C. C. Chron. 240), in the County Court • 

of Gloucestershire. The facts of that case were these, 
as stated by the plaintiff’s attorney: 

The action was brought by Mr. Biurett, of Cheltenham, to Barrett \. 
recover til, 16.s\ Id. being the difference between a levy made by Chron 
the defendant as High Bailiff, under an execution, and the 240). 
amount recovered in an action in which Mi;. Barrett was the 
plaintiff, and Charles Merrick tlrc defendant. The High Bailiff 
stood in the position of slieriff as far as tliis Court was con- 
cerned, and it Avas his duty to see that a writ of execution was 
properly executed. On th.e 9th of August last, a writ of 
execution had been issued against the goods of ^lerrick. On 
the next day it Avas put into tli^iouse; the officers remained in 
possession nine days, being four days after the time fixed by the 
Act of Parliament, and then the goods were removed by the 
officers of tlu* High Bailiff, for whom he Avas responsible, and 
sold at auction by the broker of the Court. The gooils pro- 
duced 3/. 7tf. 11(7.; the amomit for which execution had been 
issued Avas 9/. 4.'?.; so that there aa’us a deficiency of ttl. Ifis. \d. 
for the recovery of Avliicli this action Avas brought. The duty 
of the High Bailiff, AA’hen a AATit of execution Avas levied, Avas 
to seize all tlie goods on the premises, if it Avere necessary, to 
satisfy it, and to sell them, unless there aa^us a better claimant ; 
but he had no right to remain on the premises nine days, and 
then remove Avhat lie considered sufficient to a broker’s shop; 
and if the sale produced less than the debt, then beyond all 
question the High Bailiff Avould be liable for tlie difference. 

But tlie truth of the matter was, and so it Avould turn out, the 
High Bailiff thought Avhen he removed Memck’s goods that he 
had taken sufficient to satisfy the execution ; but the plaintiff 
was not to suffer by his omission to take sufficient. He anti- 
cipated that an attempt Avould be made to prove that the goods 
on Merrick’s premises Avere mortgaged to some persons, but he 
was prepared to meet the defendant on that point; he would 
show that in addition to the mortgaged goods there Avere other 
goods on the premises Avhich might have been seized to satisfy 
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Book II. tlwi and in fact a secorid writ of execution went in against 
o^icjEos.. the same def^dant. The amount paid into Court by the High 
CajnrTfie the proceeds jof the writ^ was only 81. Is, lid 

Carter objected to the case proceeding, because, assuming 
Barrett v. the facts of the* case had been stated by Mr. Chesshyre, the 
OC*c!chron brought within the period specified by the 

'240>; Act of Parliament. The Act directed that the action should be 

l)rought within three calendar months. Now, the facts in this 
case were the injury, the taking possession, and the sale; and it 
w}is quite clejir that the execution was issued on the 9th of 
Aughst, the levy on the 10th, possession was held for nine days, 
and the sale took place on the 26th. Now the action was com* 
rnehced on the 8th of December, and as tlnat wjis not within 
three months of the time wlien the cause of action arose, the 
plaintiff must be nonsuited. 

Chesshyre said that Carter had forgotten to state a most 
important fact, namely, that the return to the writ was not made 
until September 13; until the^eturn was made, it was impos- 
sible for the plaintiff to tell whether the High Bailiff had or 
had not made a suflicient levy. 

The CouJiT. — In that case the action would be for a false 
return to the writ. But this v/as a very different action; it 
w^s not for a false return, but for neglect in not making a 
projjer levy. 

Chesshyre contended that, as the writ was running, the High 
Bailiff might have levied again and agjiin until he had seized 
enough to make the proper return. 

The Judge, — You do not implicate Mr. Balme personally ? 

Chesshyi*e . — Certainly not. 

Carter said the return on the 13th of September was not 
the act complained of in the notice of action; the whole ground 
of complaint was, that the defendant neglected, on the lOth, to 
seize sufficient goods to satisfy the writ of execution. 

The Judge said if it should turn out in the course of the 
trial that the only act the plaintiff complained of was the 
removal of goods less in value than was sufficient to satisfy the 
debt, he thought that Mr. Carter’s objection ought to stand 
good, because the neglect or error in question occuned three 
months before the action was brought. He did not think that 
the return made to the writ affected this case, because the 
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return was not the matter complained of, and the remedy in Book II. 
that case would he difFereht. But there was a period of two opfTobbS 

months during which the High BailifF might levy, and as the * 

warrant was dated the 9 th of August, it might have been Mgh 
executed any time before the 9th of October; and, therefore, if 
he found the matter complaiiled of had occurred betw'een the Bal^ 

9th of September and the 9th of October, ho should send the 
case to the jury. * 

Chesshyre said the High Bailiff had levied twice. 

The Judge said he should prohibit the plaintiff from relying 
on anything that occurred prior to the 9th of September, as 
that was more than three months before the action commenced. 

Upon these facts, then, it was held, and we think 
rightly, that the three months within which an action 
must be brought against a Bailiff for an irregularity 
in taking an execution will begin to run from the day 
of the levy, and not from the day of the return. 

149. Other Provisions , — The provisions affecting other 
the Bailiffs in common with the other officers will be provisions, 
found in the next chapter relating to the Officers 
generally. 

The duties of Bailiffs in serving processes, arrests, 
levying executions, giving possession of tenements, 
will be found described, with the necessary forms, in 
their proper place among the Practice of the Courts 
in a subsequent part of this treatise. 

For the law and practice relating to their Fees, 
they are referred to the chapter on Fees. 

Removal . — By section 4 of 13 & 14 Viet. c. 6l, the Fees. 

Lord Chancellor is empowered, when in his discre- 
tion he shall think fit, to remove the High Bailiff 
from his office.” 
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OF THE OFFICERS GENERALLY. 

The appointment, the qualification, the disquali- 
fication, the payment, and the duties of Judge, 
Treasurer, Clerk, and Bailiff have been already suc- 
cessiv’ely described, and it will therefore be unneces- 
sary to repeat them ; but it will be convenient to 
collect in a distinct chapter such of the provisions of 
the County Courts Act as relates to the officers 
generally, even although the review will compel some 
repetitions. But references backward and forward 
being always extremely objectionable in a treatise on 
the practice of the law, we prefer the risk of wearying 
by reiteration to the danger of perplexing by sending 
the practitioner from page to page to find the infor- 
mation he is seeking. 

150. Offices not to he conjoined, — The 28th section 
prohibits any oflicer, his partner, clerk, or servant, 
from filling any other office in the same Court. The 
section is as follows : 

Sect, 28. And bo it enacted, that it shall not be lawful for 
the Clerk of any Court holden under this Act, or the partner 
of any such Clerk, or any person in the service or employment 
of such Clerk or his partner, to act as Treasurer or Higli 
Bailiff of the Court; or for the Treasurer, his jiartner or clerk, 
or any person in the service or employment of such d'rensurer 
or his partner, to act as Clerk or High Bailiff; or for the High 
Bailiff, his partner or clerk, or any person in the service or 
employment of such High Bailiff or his partner, to act as Clerk 
or Treasurer of the Court. 

151. Officers not to act as Attorneys in the Court . — 
It is thus provided by section 29 : 

Sect. 29. And be it enacted, that no Clerk, Treasurer, High 
Bailiff, or other officer of the Court shall, either by himself or 
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his partner, be directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the said Court. 

152. Penalty for Non-observance. — ^The 30th section 
imi)oses a penalty of 50/. for offending against either 
of the above prohibitions, to be recovered by any 
person who shall sue for the same in any of Her 
Majesty’s Superior Courts of Record, by action of 
debt, or on the case. 

Sect. 30. And be it enacted, that every person who, being 
the Clerk of any such Court, or the partner of such Clerk, or a 
person in the service or employment of any such Clerk or of his 
partner, shall accept the office of Treasurer or High BaihfF of 
such Court, or who, being the Treasurer of any such Court, or 
the pai-tner of any such Treasurer, or a person in the service or 
employment of any such Treasurer or of his partner, shall 
accept the office of Clerk or High BaililF in the execution of this 
Act, or who being the High Bailiff of such Court, or the partner 
of any such High Bailiff, or a person in the service or employ- 
ment of any such High Bailiff or of his partner, shall acccipt the 
office of Clerk or Treasurer in the execution of this Act, and 
also every Clerk, Treasurer, High Bailiff, or other officer ol' any 
such Court who shall be, by himself or his partner, or in any 
way, directly or indirectly, concerned as attorney or agent for 
any party in any proceeding in the said Court, shall for every 
such offence forfeit and pay the sum of fifty pounds to any 
person who shall sue for the same in any of Her Majesty’s 
Superior Courts of Record, by action of debt or on the case. 

153. Officers to he entitled to Fees . — Provision is 
made, by the 37th section, for the fees to which the 
officers are to be entitled. As this will come to be 
considered in the chapter upon “ Fees,” it will be 
unnecessary to do more in this place than give the 
section verbatim. 

Sect. 37. And be it enacted, that there shall be payable on 
every proceeding in the Courts holden under this Act, to the 
Judges, Clerks, and High Bailiffs of the several Courts, such 
fees as are set down in the schedule marked (D.) to tliis Act 
annexed, or which shall be set down in any schedule of fees 
reduced or altered under the power hereinafter contained for that 
N 2 
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purpose, and none other ; and a table of such fees shall be put 
up in some conspicuous place in the court-house and in the 
Clerk’s office ; and the fees on every proceeding shall be paid in 
the first instance by the plaintiff or party on whose behalf such 
proceeding is to bo had, on or before such proceeding, and in 
default payment thereof shall be enforced by order of the Judge 
by such ways and means as any debt or damage ordered to be 
paid by the Court can be recovered ; and the fees upon execu- 
tions shall be paid into Com*t at the time of the issue of the 
warrant of execution, and shall be paid by the Clerk of the Court 
to the Bailiff upon the return of the warrant of execution, and 
not before : provided always, that it shall bo lawful for one of 
Her Majesty’s principal Secretaries of State, with the consent of 
the Commissioners of Her Majesty’s Treasury, to lessen the 
amount of the fees to be taken in the Courts holden under this 
Act in such manner Jis to him shall seem fit, and again to 
increase such fees, so that the scale of fees given in tiic schedule 
to this Act be not in any case surpassed ; and in every Court 
holden under this Act in which the fees allowed to be taken by 
the Judges, Clerks, or Bailiffs of the Court shall appear to be 
more than sufficient, it shall be lawful for the said Secretary of 
State to order that a certain part only of their fees shall be pai<i 
to them respectively, not exceeding, in the case of Judges and 
Clerks, the sums hereinafter mentioned as the greatest salaries 
to be by them respectively received ; and in such case, and so 
long as such direction shall be in force, the amount of tlie residue 
of the fees shall be accounted for and paid to the Treasurer of 
the Court, and shall form part of the general fund of the Court ; 
but no such order shall be made to reduce the fees of any of the 
Judges, Clerks, and officers of any Court mentioned in the said 
schedule (A.) (so long as they shall be paid by fees) below the 
average amount of their fees or emoluments during the seven 
years next before the passing of this Act , with a reasonable 
increase for any increase of business which they may severally 
have to perform by reason of this Act. 

154. Officers may be paid by Salaries instead of 
Fees. — The 39th section empowers the Privy Council 
to order that the ofiffeers be paid by salaries instead 
of fees, or in any manner other than is provided by 
the Act. And in 'case of any changes made in the 
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arrangements of the Districts or Courts, or their 
abolition of, or alteration of fees or salaries, no officer 
to be entitled to compensation unless he had been 
previously an officer of one of the Courts in schedule 
(A.), in which case he is to be entitled to the same 
compensation as he would have been entitled to had 
he been deprived of his office by the passing of this 
Act. 

Sect. 39. And be it enacted, that it shall be lawful for Her 
Majesty, with the ad\dco of her Privy Council, to order that the 
Judges, Clerks, Bailiffs, and officers of the Courts holden under 
this Act, or any of them, shall be paid by salaries instead of 
fees, or in any manner other than is provided by this Act ; and 
if Her Majesty shall be pleased, with the advice aforesaid, to 
make such order, or to order that any such Court shall be 
abolished, or that the district for which any such Court is holden 
sholl bo consolidated with any other district, or if any Act shall 
be passed whereby it shall be provided that the said Courts or 
any of them shall be abolished, or otherwise constituted than is 
provided by this Act, no such Clerk or Bailiff, nor any Judge, 
County Clerk, Treasurer, or other officer of any such Court, 
shall be entitled to any compensation on account of ceasing to 
hold his office, or to receive the fees allowed by this Act, or on 
account of his emoluments being affected by such abolition or 
alteration, unless he shall have presided or acted as Judge, 
Assessor, County Clerk, Treasurer, Clerk, Bailiff, or other officer, 
before the passing of this Act, in any of the Courts mentioned 
in the schedule (A.) to this Act annexed, in which case he shall 
be entitled to compensation for the loss of his fees or emolu- 
ments, in like manner and subject to the same regulations as he 
would have been entitled thereto under the provisions herein 
contained in case he had been deprived of any fees or emoluments 
by reason of the passing of this Act ; and in such case all sums 
payable in the name of fees to such officera of the Court as shall 
be paid by salaries shall be paid from time to time to the Trea- 
surer of the Court, who shall pay the said several salaries out of 
the proceeds of such fees, and the surplus shall form part of the 
general fund of the Court ; and whenever the net amount of 
the fees shall not be sufficient to pay the said several salaries, 
the deficiency shall be made good and paid out of the consoli- 
dated fund of Great|Britain and Ireland. 
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155. Amount of Compensation . — amount of 
compensation is provided by sect. 38, as follows : 

Sect. 38. And be it enacted, that every person who is enti- 
tled to any franchise, right of appointment, or office, under any 
of the Acts under which any Court mentioned in the said sche- 
dule (A.) is holdcn, and eveo' person who shall have been 
entitled to any fees or salary for his sendees in the execution of 
any of the same Acts, or for the issue of any writs to the Sheriff 
out of the Higli Court of Chancery, and also every person who 
is entitled to any franchise or right of appointment to hold office 
in any Court in any district in which tlie County Court had not 
jurisdiction before the passing of this Act, and in which district 
a Court shall be established under the ])rovisions of this Act, 
and also every person holding any office in any such last-men- 
tioned Court whose franchise or right of appointment or office 
shall be affected, abolished, or taken away, or whose eraolumcnts 
shall be diminished or taken away under the operation of this 
Act, shall be entitled to make a claim for compensation to the 
Commissioners of Her Majesty’s Treasmy wdthin six calendar 
months after the passing of this Act, or after the alteration of 
such Court ; and it shall be lawful for the said commissioners, 
in such manner as they shall think proper, to inquire w’hat was 
the natm’e of the franchise or right of appointment, and what 
was the tenure of any such office, and what were the lawful fees 
and emoluments in respect of which .such compensation should 
be allowed; and the commissioners in each case shall award 
such gross or yearly sum and for such time as they shall think 
just to be awarded upon consideration of the special circumstances 
of each case ; and all such compensations shall be paid out of 
the consolidated fund of the United Kingdom of Great Britain 
and Ireland ; provided always, that if any person holding any 
office in any of the said Courts shall be appointed after the 
passing of this Act to any public office or employment, the pay- 
ment of the compensation awarded to him under this Act, so 
long as he shall continue to receive the salary or emoluments of 
such office or employment, shall be suspended if the amount of 
such salary or emoluments is greater than the amount of such 
corapensatioti, or if not, shall be diminished by the iimount of 
such salary or emoluments ; provided also, that nothing in this 
Act contained shall be deemed to entitle any person to compen- 
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sation for the loss or diminution of tlie profits of any office to Book II. 
which he have been appointed under any Act containing a officees. 
provision, either that he is not to be entitled to compensation ^ ^ 
for the loss or diminution of the profits of his office, or that such The Offices 
Act should cease on or ^vithin a limited time after the passing 
of any general Act for the recovery of small debts, or under the 
provisions of either of the said Acts of the eighth year of Her 
Ma jesty and of the ninth year of Her Majesty. 

156. Amount of Salaries . — ^The salaries of the 
officers are appointed by sect. 40, which limits the 
salary of the Judges to 1,200/. and of the Clerks to 
600/. per annum, exclusive of salaries to Clerks em- 
ployed in the business of the Courts, and other 
expenses incidental to the offices and travelling 
expenses, which the Treasury is empowered to allow. 

But the salary of any person who had ])een previously 
a Judge or Clerk in any Court in schedule (A.) is 
not to be less than the average amount of the emolu- 
ments of his office during the seven years next before 
the passing of this Act. 

Scot. 40. And be it enacted, tliat the greatest salaries to be Section 40. 

received in any case by the Judges and Clerks of tl)e Courts Limiting 

holden under thi.s Act shall be twelve hundred pounds by a amount of 

^ ^ • .salaries to be 

Judge and .six hundred pounds by a Clerk, exclusive of all ])aid under 
salaries to his clerks eni})loyed in the bii.sincss of the Court, and 
other expenses incidental to his office, unle.s.s in the case of any 
Judge or Clerk of any such Court acting in the same capacity 
before the pas.sing of this Act in any Court mentioned in the 
said schedule (A.), whose salaries shall not be limited to any 
sum les.s than the average amount of the fees and emoluments 
of their respective offices during the seven years next before the 
passing of this Act : jirovided always, that it shall bo lawful for 
the Commissioners of Her Maje.sty’s Treasury to allow in eaeh 
case such sum as they shall in each case deem reasonabli^ to 
defray travelling expenses, with reference to the size and circum- 
stances of each district. 

157. Protection of Officers . — ^There are various 
provisions for the protection of officers in the execu- 
tion of their duty. By sect. 114 a fine of bl. is 
imposed upon any person assaulting any officer or 
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Court while in the execution of his 
oFPicEEs. duty;^’ or making or attempting any rescue of any 
p — : goods levied under process of the Court, which may 
recovered by order of Court or before a Justice of 
generaUy. Peace, as provided in a subsequent section. And 
“the Bailiff or any peace officer” is empowered, in 
any such case, to take the offender into custody (^vith 
or without a warrant), and bring him before such 
Court or Justice accordingly. (Sect. 114.) The 
following is the language of the ^tute : 

,Se:‘tion 114, Sect. 114. And be it enacted, tliat if any officer or Bailiff of 
Penalty for Court holden under this Act shall be assaulted while in the 
BSifF«”or of his duty, or if any rescue shall be made or 

rescninff attempted to be made of miy goods levied under process of the 
the t)erson so offending shall be liable to a fine not 
exceeding five pounds, to be recovered by order of the Court, or 
before a justice of the peace as hereinafter provided ; and it 
shall be lawful for the Bailiff of the Court or any peace officer 
in any such case to take the offender into custody (with or 
without warrant), and bring him before such Court or justice 
accordingly. 

158. Power of Committal for Contempt. — By sect. 
113, if any person “shall wilfully insult the Judge, 
or any Juror, or any Bailiff, Clerk, or officer of the 
said Court, for the time being, during his sitting or 
attendance in Court, or in going to or returning from 
the Court, or shall wilfully interrupt the proceedings 
of the Court, or otherwise misbehave in Court, it 
shall be lawful for any Bailiff, or officer of the Court, 
with or without the assistance of any other person, 
by the order of the Judge, to take such offender 
into custody, and detain him until the rising of the 
Court.” And the Judge is further empowered by 
warrant to commit the offender to prison, for a period 
not exceeding seven days, or to impose upon him a 
fine of 5Z,, and in default in payment, to commit 
him to prison for a like period. The section is as 
follows : 

^Section 113. 

Sect. 113. And be it enacted, that if any person shall wil- 

SmittL “y Clerk, or 

for contempt, officer of the said Court, for the time being, during his sitting 
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or attendance in Court, or in going to or returning from the Book II. 
Court, or shall wilfully interrupt the proceedings of the Court, officees. 
or otherwise misbehave in Court, it shall be lawful for any Bsiiliff ; 

or officer of the Court, with or without the assistance of any ihe 
other person, by the order of the Judge, to take such offender O^^nerally. 
into custody, and detain him until the rising of the Court ; and 
the Judge shall be empowered, if he shall think fit, by a warrant 
under his hand, and sealed with the seal of the Court, to com- 
mit any such oftender to any prison to which he has power to 
commit offenders under this Act for any time not exceeding 
seven days, or to impose upon any such offender a fine not ex- 
ceeding five pounds for every such offence, and in default of 
payment tliereof to commit the offender to any such prison as 
aforesaid for any time not exceeding seven days, unless the said 
fine be sooner paid. 

One question only has arisen under this section, 
namely, Who may be deemed an “ officer of the 
Court?” It was held by Mr. Espinassb, in an 
anonymous case (1 Cox & Macrae, 35), that a police 
constable accidentally in attendance at the (yoiirt was 
an “ officer of the Court” within the meaning of the 
section, empowered, on the order of the Judge, to 
take into custody a person who had misbehaved him- 
self. But this opinion apj)ears to us very question- 
able. The words “officer of the Court” in this 
section cannot be construed as bearing any different 
or larger import than the same words in other 
sections; and it would be difficult to contend that 
such an accidental visitor, because he chances to be a 
policeman, would be entitled to the benefit of the 
protective provisions of the statute. Besides, the 
statute expressly defines who shall be the officers of 
the Court, and requires certain qualifications and 
certain forms of appointment; and to assert that a 
Judge can, upon the moment, constitute any stranger 
an officer by mere verbal directions to act as such, 
would be, in fact, to defeat all the provisions which 
the Legislature has thought fit to frame for insuring 
the officers’ responsibility and fitness. Certainly the 
point is so doubtful that we would not recommend 
the example to be followed ; for if it be, as it appears 
to us, an excess of jurisdiction, an action for false 
imprisonment might be successfully maintained. 
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Book II. 169. 'Recovery of Tenements * — In actions for re- 
oppTckrs. covery of tenements under the provisions of sect. 122, 
it is expressly enacted, by sect. 124, that no action or 
Ti^ljmer Prosecution shall be brought against any officer of 
genemi^^, the County Court by whom any warrant of posses- 
sion shall have been issued or executed, or any sum- 
mons affixed “ by reason that the person by whom 
the same shall be sued out had not lawful right to the 
possession of the premises.” (Sect. 124.) This is 
the section : 


Si^ctiou 124 , Sect. 124. And be it enacted, that it shall not be lawful to 


Clerks 
Bfiilifr.-i, or 


bring any action or prosecution against the Judge or against the 
Clefk of tlie Court by whom such warrant as aforesaid shall 


other oiliecrs have been issued, or against any Bailiff or other person by whom 
actiniU on such warrant may be executed or summons affixed, for issuing 
proceellings warrant, or executing the same respecdively, or affixing 

taken. such summons, by reason that the person by whom the same 


shall he sued out had not lawful right to the possession of the 


premises. 


For further particulars relating to this branch of 
the jurisdiction of the County Courts, the reader is 
referred to the chapter that treats of the Recovery 
of Tenements.” 

1 60 . Limitation of Actions , — A further protection 
is thrown about the officers by sections 138 and 139, 
which provide, that all actions and proceedings 
against officers of the County Courts for acts done 
by them in pursuance of the statute, shall be laid and 
tried in the county where the fact was committed, 
and shall be commenced within three calendar months 
after the fact committed; that “notice, in writing, 
of such action, and of the cause thereof,” shall be 
given to the defendant one calendar month at least 
before the commencement of the action ; nor is the 
plaintiff to recover in such action if tender of suffi- 
cient amends be made before action brought, or if, 
after action brought, a sufficient sum of money shall 
have been paid into Court, 'with costs, by, or on 
behalf of, the defendant; and that if the juiy find 
for the plaintiff no greater damages than the sum of 
20/., no costs shall be awarded to the plaintiff, unless 
the Judge shall certify in Court, upon the back of 
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the record, that the action was fit to be brought in 
such Superior Court : (sects. 138, 139.) And by 
13 & 14 Viet. c. 61, 8. 19, it is further enacted 

Sect. 19. That from and after the passing of this act no action 
shall be brought against any High BaililF or Bailiff, or against 
any person or persons acting by the order and in aid of any Higli 
Bailiff, for anything done in obedience to any warrant under the 
hand of the Clerk or Clerks of the said Court and the seal of 
the said Court, until demand hath been made or left at the 
othce of such High Bailiff by the party or parties intending to 
bring such action, or by his, her, or their attorney or agent, in 
writing, signed by the party demanding the same, of the perusal 
and copy of such warrant, and the same hath been refused or 
neglected by the space of six days after such demand ; and in 
case after such demand, and compliance therewith by showing 
the said warrant to and permitting a copy to be taken thereof 
by the party demanding the same, any action shall be brought 
against such High Bailiff, Bailiff, or other person or persons 
acting in his aid, for any such cause as aforesaid, without 
making the Clerk or Clerks of the said Court who signed or 
sealed the said warrant defendant or defendants, that on pro- 
ducing or proving such warrant at the trial of such action the 
jury shall give their verdict for the defendant or defendants, 
notwithstanding any defect of juidsdiction or other irregularity 
in the said warrant; and if such action be brought jointly 
against such Clerk or Clerks and also against such High Bailiff 
or Bailiff, or person or persons acting in his or their aid, as 
aforesaid, then on proof of such wan*ant the Jury shall find for 
such High Bailiff or Bailiff, and for such person or persons so 
acting as aforesaid, notwithstanding such defect or irregularity 
as aforesaid; and if the verdict shall bo given .against the said 
Clerk or Clerks, that in such case the plaintiff or phiintifis shall 
recover his, her, or their costs against him or them, to be taxed 
in such manner by the proper officer as to include such costs as 
such plaintiff or plaintiffs are liable to pay to such defendant or 
defendants for whom such verdict shall be found as aforesaid ; 
and if any action shall bo brought the defendant or defendants 
shall and may plead the general issue, and give the special 
matter in evidence at any trial had thereupon. 

The object of this section is to protect the High 
Bailiff, &c., when acting in obedience to a warrant, 
whether such warrant be void or not, and the pro- 
tection does not extend to acts done by the Bailiff 
that are not in accordance with the warrant. In such 
cases no action can be brought against the High 
Bailiff, &c., unless he has refused or neglected to 
allow inspection or furnish a copy of the warrant for 
six days after demand. 
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f^enalty on 
officers 


A case of very considerable interest has been 
decided, from what period, under certain circum- 
stances, the three months within which an action is 
to be brought, is to be calculated : {Barrett v. Balme, 
1 C. C. Chron. 240), as to which see ante, p. 131. 

1G2. Remedies by Statute against Officers for Mis* 
conduct . — The protection of the public against the 
misconduct of officers of the County Courts, is pro- 
vided for by sections 116 and 117, which enact, that 
if any officer of the Court, “ acting under colour or 
pretence of the process of the said Court, shall be 
charged with extortion or misconduct, or with not 
duly paying or accounting for any money levied by 
him under the authority of this Act,’* the Judge may 
inquire in a summary way, and “ make such order 
thereupon for the repayment of any money so ex- 
torted, or for the due pa 3 nnent of any money so levied 
as aforesaid, and for the payment of such damages 
and costs as he shall think just,” and also impose a 
fine not exceeding 10^. The statute runs thus : 

Sect. 116. And be it enacted, that if any Clerk, Bailifl', or 
officer of the Court, acting under colour or pretence of the pro- 
cess of the said Court, shall be charged with extortion or 
misconduct, or with not duly paying or accounting for any money 
levied by him under the authority of this Act, it shall be lawful 
for the Judge to inquire into such matter in a summary way, 
and for that purpose to summon and enforce the altendunce of 
all necessary pailies in like manner as the attendance of 
witnesses in any case may be enforced, and to make such order 
thereupon for the repayment of any money extorted, or for the 
due payment of any money so levied . as aforesaid, and for the 
payment of such damages and costs, as he shall think just; 
and also, if he shall think fit, to impose such fine upon the 
Clerk, Bailiff, or officer, not exceeding ten pounds for each 
offence, as he shall deem adequate; and in default of payment 
of any money so ordered to be paid, payment of the same may 
be enforced by such ways and means as are herein provided for 
enforcing a judgment recovered in the said Court. 

Sect. 117. And be it enacted, that every treasurer. Clerk, 
Bailiff; or other officer employed in putting this x\ct or any of 
the powers thereof in execution, who shall wilfully and corruptly 
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exact, take, or accept any foe or reward wbatsoever, other than Book n. 
and except such fees as arc or shall be apjwinted and allowed re- officeks 

spectively as aforesaid, for or on account of any thing done or to 

be done by virtue of this Act, or on any account whatsoever 'm f officers 
relative to putting this Act into execution, shall, upon proof Vf^neraJiy. 
thereof before the said Court, and in the case of a Clerk, Trea- taking f«es 
surer, or High Bailiff on allowance of the finding of the Court 
by the Lord Chancellor, be for ever incapable of serving or being 
employed under tliis Act in any office of profit or emolument, 
and shfill also be liable for d<amages as herein provided. 


Another case of some interest, but too long for 
extract, and turning entirely upon its facts, and in 
which the defendant was acquitted, is that of Oats 
V. Weeks (1 C, C. Chron. 82). 


102. Offences hy Officers at Common Law. — Besides oticnres i»y 
the remedies thus given by the statute, the Common ofiicers. 
Law visits the offences of officers of Courts of Jus- 
tice with severe penalties. A judicial officer guilty of 
bribery may be indicted and punished by fine or 
imjmsonment, or both. (Bac. Abr. Office, n.) Ex- 
tortion is the demanding and taking money or other 
thing which is not due, under colour of office. If a 
sum be allowed to an officer by statute, and he take 
more than that sum, it is extortion. (Co. Litt. 368 ; 

2 Roll. 263.) Extortion is punishable by fine, or 
imprisonment, or both, upon indictment at Common 
Law. An action may also be maintained against him at 
the suit of the injured party ( Woodgate v. KnatchbuU, 

2 T. R. 148), or on application to the Court he will 
be removed, or suspended, or fined and imprisoned 
for contempt. { Longdill v. Jones, 1 Stark. 345; Pater 
V. Croome, 7 T. R. 336.) 


163. Sale of Office. — ^The sale of an office is an saieofoftic^ 
offence against both the Common and the Statute 
Law. 

At Common Law it is indictable (Hawk. P. C. c. 67), 
and the reason asserted is, that when an officer buys 
his place he is subject to a greater temptation to 
resort to extortion, or yield to bribery. (Bac. Abr. tit. 

Offices.) 
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Book ti. The leading statute relating to the s^e of offices 
OFFICERS. the 5 & 6 Edw. 6, c. 16, which is as follows: 

1. For avoiding of corruption^ which may hereafter 
generaUy, happen to be in the officers and ministers in these Courts, places, 
Statute 5 <fe 6 or rooms, wherein there is requisite to be had the true adminis- 
As to sale of h’ation of justice, or services of trust, and to the intent that 
offices. persons worthy and meet to be advanced to the place where jus- 
tice is to be administered, or any service of trust executed, 
shall hereafter bo preferred to the same, and no other. 

Sect. 2. Be it therefore enacted, that if any person or persons 
at any time hereafter bargain or sell any office or offices, or 
deputation of any office or offices, or any part or parcel of any 
of them, or receive, have, or take any money, foe, reward, or any 
other profit, directly, or indirectly, or take any promise, agree- 
ment, covenant, bond, or any assurance to receive or have any 
money, fee, reward, or other profit, directly or indii'ectly, for 
any office or offices, or for the deputation of any office or offices, 
or any part of any of them, or to the intent that any person 
should have, exercise, or enjoy any office or offices, or the depu- 
tation of any office or offices, or any part of any of them, w'hich 
office or offices, or any part or parcel of them, shall in any wise 
touch or concern the administration or execution of justice, or 
the receipt, controlment, or payment of any of the King’s 
Highness’s treasure, money, rent, revenue, account, aulneage, 
auditorship, or surveying any of the King’s Majesty’s honours, 
castles, manors, lands, tenements, woods, or hereditaments, or 
any of the King’s Majesty’s customs, or any administration, or 
necessary attendance to be had, done, or executed in any of the 
King’s Majesty’s custom-house or houses, or the keeping of any 
of the King’s Majesty’s towns, castles, or fortresses, being used, 
occupied, or appointed for a place of strength and defence, or 
which shall concern or touch any clerkship to be occupied in 
any manner of Court of Record, wherein justice is to be ad- 
ministered, that then all and every such person and persons that 
shall so bargain or sell any of the said office or offices, deputa- 
tion or deputations, or that shall take any money, foe, reward, 
or profit for any of the said office or offices deputation or depu- 
tations, of any of the said offices, or any part of any of them, or 
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that shall take any promise, covenant, bond, or assurance for any 
money, reward, or profit to be given for any of the said office or 
offices, deputation or deputations of any of the said office or 
offices, or any pai-t of any of them, shall not only lose and forfeit 
all his and their right, interest, and estate which such person 
or persons shall then have of, in, or to any of the said office or 
offices, deputation or deputations, or any part of any of them, 
or of, in, or to the gift or nomination of any of the said office 
or offices, or for the deputation or deputations of which office or 
offices, or for any part of any of them, any such person or per- 
sons shall so make any bargain or sale, or take or receive any 
sum of money, fee, reward, or profit, or any promise, covenant, 
bond, or assurance to have or receive any reward, money, or 
profit ; but also that all and eveiy such person or persons that 
shall give or pay any sum of money, reward, or fee, or shall 
make any promise, agreement, bond, or assurance for any of the 
said offices, or for the deputation or deputations of any of the 
said office or offices, or any part of any of them, shall immedi- 
ately, by and upon the same fee, money, or reward given or paid, 
or upon any such promise, covenant, bond, or agreement had or 
made for any fee, sum of money, or reward to bo paid as afore- 
said, be adjudged a disabled person in the law to all intents and 
purposes, to have, occupy, or enjoy the said office or offices, 
deputation or deputations, or any part of any of them, for the 
which such person or persons shall so give or pay any sum of 
money, fee, or reward, or make any promise, covenant, bond, 
or other assurance to give or pay any sum of money, fee, or 
reward. 

Sect. 3. It is further enacted, that all and every such bar- 
gains, sales, promises, bonds, agreements, covenants, and 
assurances, as be before specified, shall be void to and against 
him and them by whom any such bargain, sale, bond, promise, 
covenant, or assurance shall be had or made. 

Sect. 4. Provided always, that this Act, or any thing therein 
contained, shall not in anywise extend to any office or offices 
whereof any person or persons is, are, or shall be seised of 
any estate of inheritance ; nor to any office of parkership, or of 
the keeping of any park-house, manor, garden, chase, or forest, 
o 2 
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or to any of them, any thing in this Act heretofore mentioned 
to the contrary thereof in any wise notwithstanding. 

Sect. 5. Protided also, tliat if any person or persons do 
hereafter offend in any thing contrary to the tenor and effect of 
this Act, yet that notwithstanding all judgments given, and all 
other act or acts executed or done by any such person or per- 
sons so offending by authority or colour of the office or deputa- 
tion, which ought to be forfeited, or not occupied, or not 
enjoyed by the person so offending as is aforesaid, after the, 
said offence so by such person so committed or done, and before 
such person so offending for the same offence be removed from 
the exercise, administiution, and occupation of the said office 
or deputation, shall be and 'remain good and sufficient in law, 
to all intents, constructions and pui'poses, in such like manner 
and form as the same should or ought to have remained and 
been if this Act had never been had or made : providt^l also, 
that this Act shall not extend to be pi'cjudicial or hurtful to 
any of the Chief Justices of the King’s Courts, commonly 
called the King’s Bench or Common Pleas, or to any Justices 
of Assize that now be, or hereafter shall be, but that they and 
every of them may do in every behalf, touching or concerning 
any office or offices to be given or giunted by them or any of 
them, as they or any of them might have done before the 
making of this Act, any thing above mciitioned to the contrary 
in any wise notwithstanding. 

An Act was subsequently passed for the better 
securing the object of this statute. By the 49 Geo. 3, 
c. 126, the above Act is extended to Ireland and 
Scotland, and to all civil, military, and naval offices 
in the United Kingdom, the colonies, and in the 
gift of the Kast India Company; and by the 2nd 
section the right of appointment to any office for- 
feited under this or the former Act is vested in the 
Crown. These are the sections apj)licable to officers 
of the County Courts: 

Sect. 3. Renders it a misdemeanor either to buy or sell, or 
to receive or give any money, rew^ard, or profit, or any promise, 
agreement, bond, or assurance, directly or indirectly, for any 
office, commission, place, or employment specified in or within 
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the meaning of the former or the present Act, or for any 
deputation thereto, or any participation of the profits thereof, 
or for any appointment thereto, or resignation thereof, or for 
the consent or voice of any person to any such appointment or 
resignation. 

Sect. 4. Renders it a misdemeanor in any person either to 
receive or give any money, reward, or profit, or any promise, 
agreement, bond, or assurance, directly or indirectly, for any 
interest, solicitation, or recommendation, in any way touching 
any nomination or appointment to any such office, place, or 
cmplojTnent as aforesaid, or for any person in expectation of 
money, reward, or profit, to solicit, recommend, or negotiate 
for any person, touching any such nomination or appointment. 

Sect. 5. Renders it a misdemeanor to open any house or 
office for soliciting, transacting, or negotiating any business 
relating to the sale «r purchase, resignation or exchange, of any 
office or employment under any public department. 

Sect. 6. Imposes a penalty of 50L on any person advertising 
or publishing any such house or office, or the names of any 
brokers, agents, or solicitors, or any advertisements or pro- 
posals for any of the purposes aforesaid, the whole of the 
penalty to go to the person suing 

Sect. 7. Provides that the Act shall not extend to any com- 
missions and appointments in the band of gentlemen pen- 
sioners, the yeoman guard, the Marshalsea and Palace Court, 
nor to purchases and exchanges of commissions in liis Majesty’s 
forces at the regulated prices. 

Sects. 9, 10, and 11. Provide that the Act shall not extend 
to an office excepted from the Act of Edw. 6, or to any office 
legally saleable before the passing of this Act, or to invalidate 
any agreement, bond, &c. which, before the passing of this Act 
was valid, or to prevent or make void any deputation to any 
office, in any case in which it is lawful to appoint a deputy, or 
any agreement, bond, &c. in respect of any allowance or salary 
out of the fees of such office, nor to any annual reservation or 
payment out of the fees of any office to any person having held 
such office ; pro>idod that the amount of such reservation, and 
O 3 
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pending in 


the circumstances under which the same shall have been per- 
mitted, shall be stated in the commission or appointment of 
the person succeeding to such office, and paying such money. 

It has been determined, that these statutes apply 
to all offices connected with the administration of 
justice, as to the office of Gaoler and Bailiff. (102 
Freem. Rep. 19.) The disqualification thereby created 
cannot be removed; therefore the party cannot be 
appointed to the office on a subsequent vacancy 
(Co. Litt. 234, a.\ not even by the Crown ; and the 
Judges are bound to take notice of such disqualifi- 
cation, even though it be not pleaded. 

What is a buying and selling of offices within the 
statutes has been decided in several cases. If money 
be taken to surrender an office, with a view to the 
appointment of the purchaser, whether by the Crown 
or a private patron, it is a buying and selling within 
the statute. (Co. Litt. 234, cr.; iJRoll. Abr. 157-) 
So, if an office be taken on condition that a superior 
officer shall take the profits, and to resign at his 
pleasure, the appointment is void. (Willes, 571.) 
And the sale of the deputation of an office is equally 
penal with the sale of the office itself. ( Godolphin v. 
Tudor f 1 Salk. 468.) But not if the deputee is by 
the terms of the agreement to pay to his principal a 
less sum than he, or to keep only a portion of the 
fees. {Ibid, j Culliford v. Cardomnell, 1 Salk. 466.) 

164. Officers to perform certain Duties depending in 
the Court of Chancery. — ^3^he 22nd section empowers 
the Judges and other officers to perform such duties 
relating to matters in Chancery, necessary to be done 
in their respective districts, as the Lord Chancellor 
shall from time to time, by any general order, direct. 
The section is as follows ; 

Sect. 22. And be it enacted, that the Judges and other 
officers to be appointed under this Act shall be authorized and 
required to perform all such duties in or relating to any causes 
or matters depending in the High Court of Chancery, or before 
any Judge thereof, or before the Lord Chancellor in the exercise 
of any authority belonging to him, necessary or proper to be 
done in their respective districts, as the Lord Chancellor shall 
from time to time by any general order direct, and for this 
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purpose, and subject to the general rules and orders of the said book II. 

Coui*t, jghall have and exercise all sucli authorities as may be '*'***' 

' ^ ^ •' on-’icKas. 

duly exercised by the Commissioners or other olRcers of the 

said Court by whom sucli duties arc now usually performed, 
and shall be entitled to receive the same fees and sums of g^nerall]/. 
money as are now payable in respect thereof, to be accounted the Court of 
for and applied by them as the other fees authorizied by this 
Act to be received arc directed to be accounted for and applied: 
provided always, that the future amount of such fees shall 
continue subject to tin; same authority for revising the same to 
which it is now subject. 
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Tlie City of London was not included in the 
provisions of the County Courts Act. For that 
important district a distinct statute was deemed 
desirable, and the Sheriff’s Court (a previously exist- 
ing Local Court there) was, by stat. 10 & 11 Viet, 
c. Ixxi. (local), assimilated to the County Courts. 

We propose here to present a summary of so much 
of this statute as relates to the constitution of the 
Court and the officers. As the Jurisdiction and the 
Practice differ very slightly indeed from those of the 
County Courts, we shall, in the books devoted to 
those divisions of this treatise, merely indicate in 
notes where differences exist in the County Court, and 
it will be understood that, unless otherwise indicated, 
the Law and Practice are the same as in the County 
Courts. 

165. The Preamble, It is to be observed that the 
statute abolishes the Court of Requests established by 
statute 6 & 6 Will..4, ‘q. 94. 

Sect. 1. Whereas by an Act of Parliament passed in the 
Session of Parliament held in the fifth and sixth years of the 
reign of His Majesty King William the Fourth, intituled “ An 
Act for amending and consolidating the Acts of Parliament for 
the Recovery of Small Debts in the City of London and the 
Liberties thereof, and for enabling the Goods of the Debtors to be 
taken in Execution,” the various Acts then in force for establish- 
ing and regulating the Court of Requests in the City of London 



LAW, &C. OF THE COUNTY COURTS. 153 


for the recovery of small debts within the said city and the Book III. 
liberties thereof, and thereby severally recited, were repealed • 

^ SHEEIFF8’ 

and by the said Act certain persons therein named or relerred court of 
to were nominated and appointed Commissioners of the said 
Court of Requests, to sit as usual in the said Court for the 
period and in the rotation therein mentioned; and by the said 
Act powers were granted for the establishment of the said 
Court , and for carrying on the business thereof : and whereas 
the City of London is a county of itself : and whereas the 
Sheriffs’ Court of the City of London is a Court of ancient 
jurisdiction, having cognizance of all pleas of personal actions 
to any amount: and whereas it is expedient that the manner of 
proceeding in the said Court for the recovery of small debts and 
demands should be altered and regulated, and that the Court of 
Requests established under the said recited Act of rarliiiment 
should be abolished : May it therefore please your Majesty that 
it may be enacted ; and be it enacted. 

I. The Court. 

lOG. Jurisdiction, — ^l^he Act adopts almost i. me Court. 

the language of the 9 & 10 Viet. c. 95, s. 58, 
enacting that “ all jileas of personal actions, when the 
debt or damage claimed is not more than twenty 
pounds, whether on balance of account or otherwise, 
which shall hereafter be commenced or tried in the 
Sheriffs’ Court, shall be holden in the said Court 
without writ.” 

Sect. 1. Tliat all pleas of ixn-sonal actions, where the debt or U)& 11 Viet. 

damage claimed is not more than twenty pounds whether on ^ 

balance of account or otherwise, which shall hereafter be com- ' 

inenced or tried in the Sheriffs’ Court, shall be holden in the said 

’ ^ ^ hcreatter 

Court witliout writ, and shall be lieard and determined in a sum- eommeneed 
mary way, and according to the provisions of this Act ; provided 
always, tiiat the said Court shall not, under the provisions of Court, for 
this Act, have cognizance of any action of ejectment, or in which, above 20/. to 
although tlie debt or damage claimed may not exceed twenty 

pounds the title to any corporeal or incorporeal hereditaments, or under the 
^ ^ provisions of 

to any toll, fair, market, or franchise shall he in question, or m ^ct. 

which the validity of any devise, beiiuest, or limitation under any 
will or settlement may be disputed, or in any action for any libel or 
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Book III. slander, or for criminal conversation, or for sednction, or for 
sHERiFFB’ breach of promise of marriage. 

TM^ciTTor ^67. Preservation of Jurisdiction in other Actions. 

LONDON. — ^The 2nd section excepts from the provisions of 
1 . T^ourt. personal actions, and all other 

* proceedings in the Sheriffs^ Court, except the trial” of 
the causes described in sect. 1. 

Section 2. gect. 2. Provided always, and be it enacted, that all 
All other pleas of personal actions, and all other proceedings in the 
proceedhiff- except the trial, under the provisions of 

toDe cimicd this Act, of jdeas of personal actions where the debt or damage 
SfLaVuot claimed is not more than twenty pounds, or, not being more than 
passed. twenty pounds, is excepted from the 2 )rovisions of this Act, shall 
and may be commenced and carried on in the said Court as if 
tills Act had not been passed ; and all proceedings in personal 
V actions where the debt or damage claimed is not more than twenty 
pounds, which may have been actually commenced in the Sheriffs’ 
Court before the commencement of this Act, and which might 
have been commenced in the said Court under the provisions of 
this Act, shall be continued, executed, and enforced against all 
persons liable thereto in the same manner as if they had been 
commenced therein under the provisions of this Act ; and all other 
proceedings in the said Court, not being proceedings in personal 
actions where the debt or damage claimed is not more than twenty 
pounds and which could not have been commenced in the said 
Court under the provisions of this Act, shall be continued, exe- 
cuted, and enforced against all persons liable thereto in the same 
manner in all respects as they might have been continued, exe- 
cuted, and enforced in case this Act had not passed. 

168. Where Sheriffs^ Court to he held. — ^The 3rd 
and 36tli sections provide for this. 

Section 3. Sect. 3. And be it enacted, that the said Court shall, as well 
Court to be for the purposes of this Act as for all other purposes, be held 
Ouilihiall. Guildhall Ivithin the City of London, or at such other 

place within the said City as the Mayor, Aldermen, and Com- 
mons of the said city in common council assembled shall from 
time to time by any order direct or appoint. 

And the 36th section, without alluding to Guild- 
hall, requires the Court to be held wheresoever the 
Mayor, &c. shall have ordered. 
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When to he held .' — ^llie time of holding the Bookiii. 
Court is to be appointed by the Mayor, Aldermen, — 
and Commons. As with the County Courts, to coSixS 
render the proceedings valid, everything required by the citt of 
the statute must be rightly done. The Courts must 
be appointed by the same formal act by which all i. The court. 
other proceedings of the coi 7 )oration are authenti- 
cated, and, therefore, we i)resume, under the corporate 
seal, unless there is a custom to the contrary. And 
notice of the days on which they will be holden must 
be posted in some conspicuous place in the Court, 
and in the Clerk’s office, and any alteration of the day 
of holding must be announced in like manner. This 
will be necessary to l)e done for every Court. It will 
be observed that the other provisions are applicable 
only to the first Court to be holden under the Act, 
ana therefore they are now obsolete. 


Sect. 4. And be it enacted, that it shall be lawful for the Sectim 4. 
Mayor, Aldermen, and Commons from time to time to ajjpoint Mayor 
the place and day or days for holding tlie Sheriffs’ Court for appoint days 
the purposes of this Act; and tlie order for the first holding of hofdln^^^ 
the said Court for the purposes of this Act shall be published Court, 
in two London daily morning newspapers, and shall be stuck up 
at the principal door or entrance of the said Guildhall, and 
shall be continued so stuck up for the period of one month at 
the least before the day appointed for the first holding the said 
Court. 


And it is further enacted by sect. 36, as follows : 


Sect. 36. And be it enacted, that the Judge of the Sheriffs’ 
Court shall attend and hold the said Court for the purposes of 
this Act at the place where the Mayor, Aldermen, and Commons 
shall have ordered that the said Court shall be holden, at such 
times as they shall appoint for that purpose, so that a Court 
shall be holden for the purposes of this Act once at least in 
every calendar month ; and notice of the days on which the 
Court will be holden for the purposes of this Act shall be put 
up in some conspicuous place in the Court and in the office of 
the Clerk of the Court, and no other notice thereof shall be 
needed; and whenever any day so appointed for holding the 
Court shall be altered, notice of such intended alteration, and 
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Book ni. of the time ’when it will take effect, shall be put up in some 
sirEEiFFs’ conspicuous place in the Court and in the Clerk’s office. 

•rnr^iTT^L 170. Aholitmi of Court of Requests . — This is for- 
LowDON. mally effected by sect. 5. 

I. The Co urt. ' enacted, that from and after the com- 

Section 5. mencement of this Act the said existing Court of Requests for 
After com- the Recovery of Small Debts in the said city and the liberties 


mencement 
of this Act 
existin^f 
Court of 
Requests to 


thereof shall be abolished ; and the said recited Act of Parlia- 
ment of the Session held in the fifth and sixth years of the 
reign of His Majesty King William the Fourth shall be and the 


he abolished, same is hereby rejjealed. 


171. Proceedings pending to he continued in this 
Court. — Proceedings pending in the Court of Requests 
are to be continued in this Court. But the same 
questions might arise here as were suggested under 
the County Courts Act (see ante, pp. 14, 15). 


><eciiou C). Sect. 6. Provided always, and bo it enacted, that all pro- 
All proceed- ceedings in the said Court of Requests, or otherwise in execu- 
inp com- recited Act, commenced before the commencement 

under of this Act, shall bo as valid to all intents and purposes as if 
Act Yjf Court this Act had not been passed, and may be continued, executed, 

of Requests enforced in the Sheriils' Coiu't, under the rtrovisions of this 
to be con- , , , . , • n 

tinned in Act, against all persons liable thereto, in the same manner m all 

Oourtunder if they had been commenced in the said Court under 

this Act. the provisions of this Act. 


Court- 172. Court-houses. — By sect. 29 the Mayor, Alder- 

houso. men, and Commons arc empowered to provide court- 
houses, for which purpose they are also empowered, 
by sect. 31, to jmrehase land under the provisions of 
the lij^nds Clauses Consolidation Act, and, by sect. 32, 
to borrow money for the purpose. It is unnecessary 
to give these sections at length ; they are identical 
with the sections ha^dng the like objects in the 
County Courts Act, and the observations upon these 
will be applicable also to the City Court (see ante, 
p. 20). A general fund is to be provided from the 
fees for paying off any moneys so borrowed. (Sect. 33.) 

173. In whom Property to vest. — Here, as in the 
County Courts, the property of the Court is to vest 
in the Treasurer for the time being. (Sect. 34.) 
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174 . Care of the Courts, — ^The Clerk is to have the Book in. 
care of the court-house and offices, and to appoint — 
and dismiss the necessary servants, and to make couei^of 
contracts for repairing, cleaning, lighting, furnishing, city of 
&c., and to supply them with law and office books and 
stationery ; such charges to be paid out of the general i- The Court. 
fund of the Court ; but they are to be first allowed 

under the hand of the Judge, (Sect. 35.) 

Sect. 35. And be it enacted, that if a separate court-house SecUoi) 35. 
shall be built, purchased, or hired for the purposes of the if serrate 

Slieriffs’ Court, tlie Clerk of the Court shall have the care of court-house 

1 i 1 1 m t ^ . , , ,, . established, 

such court-house and omces 01 the Court, and .shall appoint, the Cl ‘rk to 

and have power to dismiss, the necessary servants for taking 
charge of such court-house and offices, at such salaries as shall thereof, and 
be from time to time authorized by the Judge, -with the consent and^smish 
of the Mayor, Aldermen, and Commons; and the Clerk of the &c. 

Court, under the direction of the Mayor, Aldermen, and Com- 
mons, and subject to such regulations as they may require to 
be enforced, shall in ever}" case make all necessaiy contracts, or 
othciniv’ise provide, for iv-pairing and furnishing, and for cleaning, 
lighting, and warming the court-house for the time being and 
offices, and for supplying the said Court and offices with law 
and office books and stationery, and for defraying all other 
necessary expenses, not otherwise provided for, incident to the 
holding of the Court; and the charge of the court-house and 
offices, and expenses thereby incurred, shall be paid out of the 
general fund of the Court; provided always, that the Treasurer 
or Clerk of tlie Court, or the partner of such Treasurer or 
Clerk, or any person in the service or employment of such 
Treasurer or Clerk, shall not be directly or indirectly concerned 
or interested in any such contract, or in supplying any articles 
for the use of the Court and offices; provided also, that no 
payment of any such charge shall be allowed in the Clerk’s 
accounts until allowed luider the hand of the Judge. 

The remarks on a similar section in the County 
Courts Act {ante, p. 66), are equally applicable here. 

175 . Gaol, — It is enacted, by section 30, that any 
gaol in the City of London may be used as a prison 
for the purposes of this Act. 
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11. The Officers. 

176. The Judge, — ^The Judge of the Sheriffs’ Court 
is to preside. 

Sect. 7. And be it enacted, that the Judge of the Sheriffs’ 
Court shall preside at the trial in the said Court of all actions 
and proceedings commenced or directed to be carried on therein 
under the provisions of this Act. 

177* Judge may a^ppoint a Deputy. — Section 8 em- 
powers the Judge, in case of illness or unavoidable 
absence, not occasioned by his other official duties^ to 
appoint a Deputy, who must be a person who has 
practised as a harrister-at-law for at least seven years, 
to act for him during such illness or*, unavoidable 
absence, but the cause of such appointment must 
be entered on the minutes of the Court, and care 
should be taken that this is rightly done. 

If the Judge be unable to make such appointment, 
the Mayor, Aldermen, and Commons may do so in a 
formal manner. 

But besides this power to appoint a Deputy in case 
of illness or unavoidable absence, not occasioned by 
other ofdcial duties, which must be made in the 
manner above described, a further power is given to 
the Judge, with the approval of the Mayor, Aldermen, 
and Commons, to appoint a Deputy (at any time, 
with or without cause), to act for the Judge for a 
time not exceeding two calendar months consecutively 
in twelve calendar months, and such Deputy may be a 
person who has practised as a barrister for three 
years. Why a seven years’ barrister should be re- 
quired in illness or unavoidable absence, and only a 
three years’ barrister in an absence for pleasure or 
profit, it would be difficult to explain. But so it is. 

Sect. 8. And be it enacted, that in case of illness or nnavoid- 
able absence, not occasioned by his other official duties, the 
cause whereof shall be entered on the minutes of the Court, it 
shall be lawful for the Judge of the Sheriffs’ Court, or, in case 
of the inability of the Judge to make such appointment, for 
the said Mayor, Aldermen, and Commons, to appoint some other 
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person, who shall have practised as a barrister-at-law for at 
least seven years, to act as the Deputy of such Judge during 
such illness or unavoidable absence; and it shall also be lawful 
for the Judge, with the approval of the said Mayor, Aldermen, 
and Commons, to appoint a Deputy, who shall have practised as 
a barrister for at least three years, to act for him for any time 
or times not exceeding in the whole two calendar months in 
any consecutive period of twelve calendar months; and every 
Deputy so appointed, during the time for which he shall be so 
appointed, shall have all the powers and privileges and perform 
all the duties of the Judge of the said Court. 

ITS. Treasurer . — ^The Chamberlain of the City is 
to be the Treasurer of the Court for the purposes of 
this Act (sect. 9), and his clerks are to have an extra 
salary for performing the duties. (Sect. 10.) 

Sect. 9. And be it enacted, that the Chamberlain for the 
time being of the City of London shall, for the purposes of this 
Act, be and be considered as the Treasurer of the Sheriffs’ 
Court. 

Sect. 10. And be it enacted, that the several Clerks and 
other officers and serv'ants for the time being employed in the 
office of the Chamberlain of the said city shall from time to 
time perform such duties in reference to the Court and the 
office of Treasurer thereof, hereby imposed on the said Cham- 
berlain, as the Chamberlain for the time being in his character 
of Treasurer of the Court shall require; and every Clerk, 
officer, and servant of the Chamberlain, so emplpyed in perform- 
ing any of the duties of the Treasurer of the Court, shall receive 
and be paid by the said Mayor, Aldermen, and Commons, out 
of tlie general fund of the Court, such extra salary or allow- 
ance as a remuneration for their services as the said Mayor, 
Aldermen, and Commons shall from time to time think sufficient 
and proper. 

179. Duties of Treasurer . — His duties are the same 
as in the County Courts. He is to audit and settle 
the accounts of the Clerk and other officers of the 
Court,” and to “ receive the balance of the various 
moneys which such Clerk and other officers shall 

p 2 
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have received under this Act;’’ to pay the Judge his 
fees, and make other payments directed by the Act, 
and carry the balance remaining in his hands “to 
such account as the Mayor, Aldermen, and Commons 
shall direct.” (Sect. 25.) He is also required “once 
in every year, and oftener if required, on such day as 
the Mayor, &c. from time to time shall appoint,” to 
render an account of his receipts and disbursements 
(sect. 26); and the Mayor, &c. are to make such 
rules as to them shall seem meet for the application 
of such balances, or for securing the same or other 
sums in the hands of any officer of the Court. 
(Sect. 27.) 

180. The Clerk . — ^The Clerk is to be appointed by 
the Mayor, Aldermen, and Commons, and to be re- 
movable by them in case of inability or misbehaviour ; 
he must be an attorney who has practised for five 
years. 

Sect. 11. And be it enacted, that every Chief Clerk of the 
Court, to be hereafter appointed, shall be an attorney of one of 
Her Majesty’s Superior Courts of Common Law, who shall have 
practised as an attorney for at least five years; and such Clerk 
shall be appointed by the said Mayor, Aldermen, and Commons; 
and in case of inability or misbehaviour of the Clerk for the 
time being of the Court, it shall be lawful for tlie said Mayor, 
Aldermen, and Commons to remove such Clerk, and to appoint 
some other person, qualified as aforesaid, to be Clerk of the 
Court; and, until otherwise directed by the said Mayor, Aider- 
men, and Comiqons, every such Clerk shall be pjiid by fees, as 
herein-after provided ; and in case any Assistant Clerk or 
Clerks shall be necessary for carrying on the business of the 
Court, such Assistant Clerk or Clerks shall, during such time 
as the Chief Clerk shall be paid by fees, be provided and paid 
by the Chief Clerk of the Court, but if the Chief Clerk shall 
at any time be paid by a salary and not by fees, then the 
Assistant Clerk or Clerks shall be appointed by the said Mayor, 
Aldermen, and Commons, and shall be paid out of the general 
fund of the Court such yearly salary for their services as the 
said Mayor, Aldermen, and Commons shall from time to time 
think proper. 
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181. Deputy Clerk, — The Clerk, with the approval 
of the Judge, may, in case of illness or unavoidable 
absence, appoint a Deputy, “ qualified to he appointed 
Chief Clerk of the Court, to act for him ; and if he 
be unable to appoint, the Judge may do so. 

• 

Sect. 12. And be it enacted, that it shall be lawfixl for the 
Chief Clerk of the Court, with the approval of the Judge, or, 
in case of the inability of the Chief Clerk to make such ap- 
pointment, for the Judge, from time to time to appoint a 
Deputy, qualified to bo appointed Chief Clerk of the Court, to 
act for the Chief Clerk of the Court at any time when he shall 
be prevented by illness or unavoidable absence from acting in 
such office, and to remove such Deputy at his pleasure; and 
such Deputy, while acting under such appointment, shall have 
the like powers and privileges, and be subject to the like pro- 
visions, duties, and penalties for misbehaviour, as if he xvere 
the Chief Clerk of the Court for the time being. 


sheriffs’ 
COURT OF 
THE CITY OK 
LONDON. 

2.The Officers. 


Chief Clerk, 
with ap - 
proval of 
Judge, may 
appoint a 
Deputy in 
case of 
illness, &c. 


The observations on a similar provision in the 
County Courts Act are equally applicable here (see 
ante, p. 79). 


182. Duties of Clerk. — The duties of the Clerk 
are the same as in the County Courts. They are 
described in the 1 3th section as follows : 


Sect. 13. And be it enacted, that the Clerk of the Court, with Section I3. 
such Assistant Clerk or Clerks as aforesaid, in case any such shall Duties of 
be employed, shall issue all summonses, warrants, precepts, and 
writs of execution, and register all orders and judgments of the 
Court, and keep an .account of all proceedings of the Court, and 
shall take charge of find keep an account of all court fees and fines 
payable or paid into Court, and of all moneys paid into and out 
of Court, and shall enter an account of all such fees, fines, and 
moneys in a book belonging to the Court, to be kept by him for 
that purpose, and shall from time to time, at such times as 
shall be directed by order of the Court, submit his accounts to 
be audited or settled by the Treasurer. 

He is also to deliver to the Treasurer as often as 
required by him or by the Judge “ a full account in 
writing of the fees received in the Court under the 
p 3 
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Book III. authority of this Act, ‘and a like account of all fines 
sni^Fs’ imposed by the Court under the provisions of this 
COUET OP Ad;, and of the expenses of levying the same” 
THE CITY OP 24), and to pay over to the Treasurer all 

L oNDo y. gg moneys remaining in his hands over and above his 
2.TheQffi€ei'$. own fees, and such balance as he shall be allowed, by 
order of the Court, to retain for the current expendi- 
ture of the Court. (Sect. 24.) He is also to send to 
the Mayor, Aldermen, and Commons accounts of 
all sums of money paid by him to the Treasurer. 
(Sect. 28.) 

183. The Bailiff, — One or more Bailiffs are to be 
appointed by the Mayor, Aldermen, and Commons, 
'rhey may be removed for inability or misbehaviour 
by them, or by the Judge by order of Court. 

Hiection 17 . Sect. 17. And be it enacted, that there shall’ be one or more 
Power to Bailiff or Bailiffs of the Court; and such Bailiff or Bailiffs 
toYppoint appointed by the said Mayor, Aldermen, and Commons ; 

Bailiffs of the and, in case of the inability or misbehaviour of any such 
Court. Bailiff or Bailiffs, it shall be lawful for the said Mayor, Aider- 
men, and Commons, or the Judge of the Court, by an order of 
Court, to remove such Bailiff or any of such Bailiffs; and one 
of the Bailiffs of the Court, if there shall be more than one. 
shall be called the Chief Bailiff of the Court. 

184, Duties of Bailiff, — The duties of the Bailiff 
are stated in sect. 18 as follows : 

Section 18 . Sect. 18. And be it enacted, that the said Bailiffs or one ol 
Duties^ the attend every sitting of the Court for such time as shall 

Bailiffs, &c. be required by the Judge, unless when their absence shall be 
allowed for reasonable cause by the Judge, and shall by them- 
selves serve all the summonses and orders, and execute all the 
warrants, precepts, and writs, issued out of the Court under the 
provisions of this Act; and the said Bailiffs shall, in the execu- 
tion of their duties conform to all such general rules as shall 
be from time to time made for regulating the proceedings of the 
Court as herein-after provided, and subject thereunto to the 
order and direction of the Judge; and the said Bailiffs shall be 
entitled to receive all fees and sums of money allowed by this 
Act in the name of fees payable to the Bailiff, out of whicli 
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they shall provide for the execution of the duties for which such 
fees are allowed, and for the payment of the Bailiffs according 
to such scale of remuneration as shall be from time to time 
approved by the Judge; and every such Bailiff shall be respon- 
sible for all the acts and defaults of himself, in like manner as 
the Sheriff of any county in IJngland is responsible for the acts 
and defaults of himself and his officers. 

185. Offices not to he conjoined, — Tliis is provided 
by 

Sect. 14. And be it enacted, that it shall not be lawful for the 
Clerk of the Court, or the partner of any such Clerk, or any 
person in the service or employment of any such Clerk or his 
partner, to act as Treasurer or as a Bailiff of the Court, or for 
the Treasurer, his partner or clerk, or any person in the service 
or employment of such Treasurer or his partner, to act as 
Clerk or as a Bailiff, or for any Bailiff, his partner or clerk, or 
any person in the service or employment of any Bailiff or his 
partner, to act as Clerk or Treasurer of the Court. 

186. Officers not to act as Attorneys in the C(mrt . — 
It is expressly forbidden by the 15th section to any 
officer to act either by himself or his partner as an 
attorney or agent in any proceeding in the Court. 
This is the language of the statute : 

Sect. 15. And be it enacted, that no Clerk, Treasurer, Bailiff, 
or other officer of the Court shall, either by himself or his 
partner, be directly or indirectly engaged as attorney or agent 
for any party in any proceeding in the Court. 

187. Penalty for Nonobservance. — For violating 
either of these provisions a penalty of 50/. is imposed 
by section 16. 

188. Officers to give Security. — By sect. 20 the 
Treasurer, Clerk, and Bailiff, are required to give 
security for such sum and in such manner and form 
as the Mayor, &c. from time to time shall order, 

for the due performance of their several offices and 
for the due accounting for and payment of all moneys 
received by them under this Act or which they may 
become liable to pay for any misbehaviour in their 
office.” 


Book III. 
sheriffs' 
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^.The Officers. 
Section 19. 


189. Cheers of abolished Court to he appointed 
to this Courts — is provided by section 19 as 
follows : 

Sect. 19. Provided always, and be it enacted, that the per- 
sons holding the offices or performing the duties of Clerk, 
Assistant Clerk, Beadle, or Serjeant in the said Court of 
Requests under the said recited Act, at the time of the passing 


Officers per- of this Act, and who shall continue respectively to hold the 
duSes^under same offices or to perform tlie same duties at the time when the 
gaid Act shall be repealed under the provisions of this Act, 
appointed whether or not qualified as herein-before provided, may, if the 
said Mayor, Aldennen, and Commons shall think fit, be 
appointed to be Clerks and Bailiffs of the Sheriffs’ Court for 


the purposes of this Act, and, if so appointed, shall continue to 
execute their several offices, subject to the power of removal 


provided in this Act. 


Officers may iQO. Officers may he paid by Salaries instead of 
salaried in^ — ^The 23rd section provides that the Mayor, 

stead of fees. Aldermen, and Commons may order the officers or 
any of them to be paid by salaries instead of fees 
or in any manner other than is provided by this 
Act.^’ But no officer is to be entitled to compensation 
for any loss of fees or emoluments by reason of ceasing 
to hold his office, or to receive the fees allowed by the 
Act, or on account of his emoluments being affected 
by such alteration, unless he had been previously an 
officer of the abolished Court of Requests ; in which 
case he is to be entitled to such compensation as he 
would have been had he lost his office or emoluments 
by the passing of this Act. ‘‘ And in such case aU 
sums payable in the name of fees to such officers of 
the Court as shall be paid by salaries shall be ])aid 
from time to time to the Treasurer of the Court, who 
shall pay the said several salaries out of the proceeds of 
such fees, and the surplus shall form part of the 
general fund of the Court; and whenever the net 
amount of the fees shall not be sufficient to pay the 
said several salaries, the deficiency shall be made 
good and paid out of the corporate funds of the said 
city, or such of them as the said Mayor, Aldermen, 
and Commons shall think proper and direct.” 


Compensa- 191. Compensation to Persons whose Emoluments 
may he affected, — ^The 22nd section provides compen- 
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sation for persons who having been entitled “ to any 
office or to any fees or salary for his services in the 
execution of the said repealed Act (the Court of 
Requests) shall be deprived of them by the passing 
of this Act, unless they shall be appointed to any 
office of equal value under this Act.” But if appointed 
to an office of less value he may claim compensation 
for the difference of value. (Sect. 22 .) 

III. Fees and Fee-Fund. 

192. Fees . — As the fees will probably be subjected 
to considerable alterations ere long, we shall in this 
place merely cite the section relating to them and give 
the Tables, if amended, in the chapter that will be 
devoted to the subject of Fees, when we come to 
treat of the Practice of the County Courts. 

Sect. 21. And be it enacted, that on every proceeding in the 
Court under the provisions of this Act there shall be payable to 
the Judge, Clerk, and Bailiffs of the Court such fees as are set 
down in the schedule marked (A.) to this Act annexed, or 
which shall be set down in any schedule of fees reduced or 
altered under the power herein-after contained for that purpose, 
and none other; and a table of such fees shall be put up in 
some conspicuous place in the place where the Court shall be 
held, and in the Clerk’s office; and the fees on every proceeding 
shall be paid in the first instance by the plaintiff or party on 
whose behalf such px’oceeding is to be had on or before such 
proceeding, and in default of payment thereof shall be enforced 
by order of the Judge by such ways and means as any debt or 
damage ordered to be paid by the Court can be recovered; 
and the fees upon execution shall be paid into Court at the time 
of the issue of the warrant of execution, and shall be paid by 
the Clerk of the Coui't to the Bailiff ui>on the return of the 
warrant of execution, and not before ; provided always, tliat it 
shall be lawful for the Mayor, Alderaien, and Commons to 
lessen the amount of the fees to be taken in the Court under 
the provisions of this Act, in such manner as to them shall 
seem fit, and again to increase such fees so that the scale of 
fees given in the schedule to this Act be not in any case sur- 
passed; and in case the fees allowed to be taken by the Judge, 
Clerk, or Bailiffs of the Court shall appear to the said Mayor, 
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Book III. Aldermen, and Commons to be more than sufficient, it shall be 
sHEBiFFs’ la^ul for the Mayor, Aldermen, and Commons to order that a 
couBT OF certain part of their fees only shall be paid to them respectively, 
LONDON, as the greatest salanes to be by them respectively received; 

and in such case, and so long as such direction shall be in force, 
tlie amount of the residue of the fees shall be accounted for and 
paid to the Treasurer of the Court for the purposes of this Act, 
and shall form part of the general fund of the Court. 

IV. Record of the Court. 

4. Record of 193. Minutes of Proceedings to be kept, — The clerk 
the Court, jg proceedings of the Court in a book to 

be kept at the office, and copies of such entries under 
the seal of the Court are ^‘to be admitted in all 
Courts and places whatsoever as evidence of such 
entries, and of the proceeding referred to by such 
entry or entries, and of the regularity of such pro- 
ceeding, without any further proof.’’ (Sect. 96.) 
For the forms of such Minute Book and Certificate 
see ante, pp. 99, 101. 

Section 96. Sect. 96. And be it enacted, that the Clerk of the Court 
Minutes of cause a note of all plaints and summonses, and of all 

to^e orders, and of all judgments and executions, and returns thereto, 

and, when and of all fines, and of all other proceedings of the Court, to 
thrSerk^^o f^i^flj eutered from time to time in a book belonging to the 
he evidence. Court, w’hich shall be kept at the ofiice of the Court; and such 
entries in the said book, or a copy thereof bearing the seal of 
the Court, and purporting to be signed and certified as a true 
copy by the Clerk of the Court, shall at all times be admitted 
in all Courts and places whatsoever as evidence of such entries, 
and of the proceeding referred to by such entry or entries, and 
of the regularity of such proceeding, witliout any further 
proof. 

194. Unclaimed Moneys. — If any suitors’ moneys 
remain unclaimed for six years they are to go and be 
applied to the general fund. (Sect. 97.) 

V. Conduct of the Court and Officers. 

% nearly the same provisions are made for 

preserving the order of the Court and protecting the 
officers against vexatious actions, and for punishment 
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of misconduct by them as in the County Courts, and 
consequently the comments and cases cited when sheriffs’ 
treating of them will be found equally applicable to (^^ourt op 
the provisions of the statute now under consideration, ^“ondon^^ 
It will not be necessary to do more here than present — ‘ 

the sections verbatim, of 

the Court and 
Officers. 

Sect. 98. And be it enacted, that if any person shall wilfully scctim 98. 
insult the Judge, or any Juror, or any Bailiff, Clerk, or officer 
of the Court for the time being, during his sitting or attendance committal 
in Court, or in going to or returning from the Court, or shall 
wilfully interrupt the proceedings of the Court, or otherwise 
misbehave in Court, it shall be lawfful for any Bailiff or officer 
of the Court, with or without the assistance of any otlier 
person, by the order of the .Judge, to take such offender into 
custody, and detain him until the rising of the Court.; and the 
Judge shall be empowered, if he shall think fit, by a warrant 
under his hand, and sealed with the seal of the Court, to com- 
mit any such offender to any prison to which he has power to 
commit offenders under this Act, for any time not exceeding 
seven days, or to impose upon any such offender a fine not 
exceeding five pounds for every such offence, and in default of 
payment thereof to commit the offender to any such prison as 
aforesaid for any time not exceeding seven days, unless the said 
fine be sooner paid. 

Sect. 99. And be it enacted, that if any officer or Bailift' of Section 99. 

the Court shall be assaulted while in the execution of his duty, penalty for 

or if any rescue .shall be made or attempted, to be made of any assaulting 
t. , ^ ^ I Bailiffs, or 

goods levied under process of the Court, the person so offending rescuing 

shall be liable to a fine not exceeding five pounds, to be re- 

covered by order of the Court, or before a Justice of the Peace, 

as hcrein-after provided ; and it shall be laivful for the Bailiff 

of the Court, or any peace officer, in any such case to take the 

offender into custody (with or without warrant), and bring him 

before such Court or Justice accordingly. 

Sect. 100. And be it enacted, that in case any Bailiff of the Section loo. 
Court who shall be employed to levy any execution against Bailiffs made 
goods and chattels shall, by neglect or connivance or omission, 
lose the opportunity of levying any such execution, then, upon and neglect 
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Boor III. complaint of the party aggrieved by reason of such neglect, 
sheriffs’ connivance, or omission, (and the fact alleged being proved to 
coDBT OF satisfaction of the Court on the oath of any credible witness,) 
LONDON, the Judge shall order such Bailiff to pay such damages as it 
5. Conduct of appear that the plaintiff has sustained thereby, not ex- 
theC^'tand ceeding in any case the sum of money for which the said 

■ execution issued; and the Bailiff shall be liable thereto, and 

ciitio'n upon demand made thereof, and on his refusal so to pay and 
satisfy the same, payment thereof shall be enforced by such 
ways and means as are herein provided for enforcing a judgment 
recovered in the Court. 


Section 101. Sect. 101. And be it enacted, that if any Clerk, Bailiff, or 
Remedieis officer of the Court, acting under colour or pretence of the 
peniiitiVs” n Process of the Coui't, shall be charged with extortion or mis- 
Baiiiffs jinci conduct, or witli not duly paying or accounting for any money 
for levied by him under the authority of this Act, it shall be lawful 

duct. for the Judge to inquire into such matter in a summary way, 

and for that purpose to summon and enforce the attendance of 
all necessary parties, in like manner as the attendance of wit- 
nesses in any case may be enforced, and to make such order 
thereupon for the repayment of any money extorted, or for the 
due payment of any money so levied as aforesaid, and for the 
payment of such damages and costs, as he shall think just, 
and also, if he shall think fit, to impose such fine upon the 
Clerk, Bailiff, or officer, not exceeding ten pounds for each 
offence, as he sliall deem adequate ; and in default of payment 
of any money so ordered to be paid payment of the same may 
be enforced by such ways and means as are herein provided for 
enforcing a judgment recovered in the Court. 


Section 102. Sect. 102. And be it enacted, that every Treasurer, Clerk, 


Penalty on 
officers 
taking fees 
Besules those 
allowed. 


Bailiff, or other officer employed in putting this Act or any of the 
powers thereof in execution, who shall wilfully and corruptly exact, 
take, or accept any fee or reward whatsoever, other than and 
except such fees as are or shall be appointed and allowed re- 


spectively as aforesaid, for or on account of any thing done or 


to be done by virtue of this Act, or on any account whatsoever 


relative to putting this Act into execution, shall, upon proof 
thereof before the said Court, be for ever incapable of serving 
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or being employed under this Act in any office of profit or Book HI. 
emolument, and shall also be liable for damages as herein sheriffs’ 

provided. court or 

' THE CITY or 

LONDON. 


Sect. 103. And be it enacted, that if any claim shall be made 6. Conduct o/ 
to or in respect of any goods or chattels taken in execution under 
the process of the Court, or in respect of the proceeds or value 
thereof, by any landlord for rent, or by any person not being 
the party against whom such process has issued, it shall be 
lawful for the Clerk of the Court, upon application of the in execution 
officer charged with the execution of such process, as well Jatedin^^^' 
before as after any action brought against such officer, to issue Court, 
a summons calling before the Court as well the party issuing 
such process as the party making such claim, and thereupon 
any action which shall have been brought in any of Her 
Majesty’s Superior Courts of Record, or in any local or Inferior 
Court, in respect of such claim, shall be stayed; and the 
Court in which such action shall have been brought, or any 
Judge thereof, on proof of the issue of such summons, and 
that the goods and chattels- wore so taken in execution, may 
order the party bringing such action to pay the costs of all 
proceedings had upon such action after the issue of such sum- 
mons out of the Court holden under the provisions of this Act; 
and the Judge of the Court shall adjudicate upon such claim, 
and make such order between the parties in respect thereof, 
and of the costs of the proceedings, as to him shall seem fit; 
and such order shall be enforced in like manner as any order 
made in any suit brought in such Court. 


Sect. 122. And for the protection of persons acting in the Section 122. 
execution of this Act, be it enacted, that all actions and prose- Limitation of 
cutions to be commenced against any person for any thing done 
in pursuance of this Act shall be laid and tried in the county in execution 
where the fact was committed, and shall be commenced within 
three calendar months after the fact committed, and not after- 
wards or otherwise ; and notice in writing of such action and of 
the cause thereof shall be given to the defendant one calendar 
month at least before the commencement of the action; and no 
plaintiff shall recover in any such action if tender of sufficient 
amends shall have been made before such action brought, or if, 

Q 
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Book III. after action bronght, a sufficient sum of money shall have been 
sheriffs’ pa-iti into Court, with costs, by or on behalf of the defendant. 

COURT OF 

^ LONDON.^^ Sect. 123. And be it enacted, that if any person shall bring 

, ^ T" ^ ^ any suit in any of Her Majesty’s Superior Courts of Record in 
.*). Conduct of •' , 1 1 n . 1 ./*. 

the Court and respect of any grievance committed by any Clerk, Bailiii, or 

O fficers . ^he Court holden under the provisions of this Act, 


Section 123. under colour or pretence of the process of the said Court, and 
Provision for the Jury, upon the trial of the action, shall not find greater 
tion^(rf damages for the plaintiff than the sum of twenty pounds, no 

officers of costs shall be awarded to the plaintiff in such action, unless the 

the Court. Judge shall certify in Court upon the back of the record that 
the action was fit to be brought in such Superior Court. 


VI. Jurisdiction. 

6. Juris ‘ Almost all the questions relating to the Jurisdiction 
diction, will arise also under the similar provisions of the 
County Courts Act, which will come to be considered 
in the next Book, and whither the reader is referred 
for information upon the subject. But there remain 
two or three provisions peculiar to this Court which 
may be more conveniently noticed here. 

195. Acts 7 4* 8 Viet. c. 96, and 8 Sf 9 Viet. c. 127, 
not to extend to this Act . — ^This is provided by the 
38th section. 


Section 38. Sect. 38. And be it enacted, that none of the provisions and 
ActsT& 8 enactments of an Act passed in the eighth year of the reign of 

Viet. c. 96, Her present Majesty, intituled " An Act to amend the Laws of 
^ct^c?1^27. Insolvency, Bankruptcy, and Execution,” or of an Act passed in 
not to extend the ninth year of the reign of Her said Majesty, intituled “ An 
Act for the better securing the Payment of Small Debts,” shall 
extend or relate to or affect the jurisdiction and practice of the 
Sheriffs' Court in any action or proceeding to be commenced 
or carried on therein under the powers and provisions of this 
Act. 


1 96. Summonses may issue though Cause of Action 
did not arise in the City , — It will sufl&ce to give juris- 
diction to this Court, that 

1. The defendant, or one of the defendants, shall dwell 
within the City. 
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2. The defendant, or one of the defendants, shall carry Book hi. 

on business there at the time of action brought, , 

3. That defendant, or one of the defendants, shall have coukt^^of 

dwelt therein at some time within six calendar city of 
months next before the time of action brought. 

4. That defendant, or one of the defendants, shall have c. 

carried on his business therein at some time 
within six calendar months next before the time 
of action brought. 

5. If the cause of action arose therein. 

It is remarkable that there is not here, as in the 
County Courts' Act, the proviso that summons shall 
issue by leave of the Court, where the cause of action 
arose, but defendant does not reside, within the juris- 
diction. Hence the traders of the City are spared the 
species of outlawry to which the traders of West- 
minster have been subjected through the refusal of 
the Judge to issue a summons out of the district. 

That which the inhabitants on one side of Temple Bar 
are denied, when asked as a favour, the inhabitants on 
the other side can demand as a right. This is the lan- 
guage of the statute: 

Sect. 40. And bo it enacted, that such summons may issue, Section 40 . 

provided the defendant or one of the defendants shall dwell or summons 

carry on his business within the City of London or the liberties issue, 

« , . , though cause 

thereof at the time of the action brought, or provided the defen- of action 

daiit or one of the defendants shall have dwelt or carried on his ^i^^n\he 
business therein at some time within six calendar months next City, 
before the time of the action brought, or if the cause of action 
arose therein. 

197. Extra-parochial Places, ^c, — Provision is 
made for these by sect. 4 1 as follows ; 


Sect. 41. And be it enacted, that all precincts and extra- Section i\. 
parocliial places within the City of London or the liberties precincts, «fcc. 
thereof, or adjoining thereto, shall, for the purposes of this Act, 

be deemed to be parts of the City of London and the liberties London, &c. 

, . - to be deemed 

^Bereot. parts thereof. 


198. Service of Processes out of the District, — Pro- 
cesses issuing out of this Court into any County Comrt 
Q 2 
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6. Juris- 
diction. 


Section 42. 

Processes 
out of district 
of Court may 
be served by 
Bailiff of any 
other Court. 

9 & 10 Viet, 
c. 95. 


Section 43. 

As to service 
of process 
of County 
Courts in 
the City of 
London. 


7. Removal 
of Suits. 

Section 74. 

No actions 
to be re- 
moved into 
the Lord 
Mayor’s 


district may be served by the BailifP of such latter 
Court (sect. 42), and proof of such service is to be 

by affidavit purporting to be sworn before any Judge 
of a County Court, or a Master Extraordinary in 
Chancery, or any person now authorized by law to 
take affidavits, and the fee for taking such affidavit 
shall not be more than U. and shall be costs in the 
cause.’' (Sect. 44.) 

Sect. 42. And be it enacted, that any summons or other pro- 
cess which under this Act shall be required to be served out of 
the City of London or the libei*ties thereof may be served by the 
Bailiff of any Court holden in any part of England, under an 
Act passed in the ninth and tenth years of the reign of Her 
present Majesty, intituled “ An Act for the more easy Recovery 
of Small Debts and Demands in England,” and such service 
shall be as valid as if the same had been made under tlie pro- 
visions of this Act by the Bailiff of the Sheriffs’ Court witliin 
the City of London or the liberties thereof. 

199* Service of Processes issuing into the City of 
London from the County Courts, — ^^Lhese are to be 
served by the BailifP. 

Sect. 43. And be it enacted, that any summons or other 
process which under the before-mentioned Act for the more easy 
Recovery of Small Debts and Demands in England and Wales 
shall be required to be served out of the district of the Court 
from which the same shall have issued may be served within 
the City of London or the liberties thereof by the Bailiff of the 
Sheriffs’ Court; and such service shall be as valid as if the same 
had been made by the Bailiff of the Court out of which such 
summons or other process shall have issued within the juris- 
diction of the Court for which he acts. 

VIL Removal of Suits. 

200. Plaints not to be removed. — It is enacted by 
sect. 74 thus : 

Sect. 74. And be it enacted, that no plaint entered in the 
Court under the provisions of this Act, or by this Act directed 
to be continued therein, shall in any case be removed or re- 
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movable from the Court by writ of levetur querela^ or any other 
writ or process, into the Court of our Lady the Queen holden 
before the Lord Mayor and Aldermen in the Chamber of the 
Guildhall of the City of London, or into the Court of Hustings 
in the City of London, nor be liable to be re-heard or examined 
by the Lord Mayor of the City of London by markment or other 
customary process. 

VIII. Court of Hustings and Lord Mayor’s 
Court. 

It is provided by sect. 124 thus: 

Sect. 124. And be it enacted, that nothing in this Act con- 
tained shall be construed to alter or affect the Court of Hustings 
in the said City of Iwiondon, or the Court of our Lady the Queen 
holden before the Lord Mayor and Aldermen in the Chamber of 
the Guildhall of the City of London, or to take away, lessen, or 
(iiininish the powers and jurisdictions of the said Courts or 
either of them. 

Upon this section Mr. Pulling, the author of the 
very learned and valuable treatise on the Laws and 
Customs of the City of London has remarked, in a 
commentary upon this statute contributed to the 
County Courts Chronicle^ that it mil, therefore, in 
cases arising within the City of London, remain op- 
tional with the claimant of a sum not exceeding 20/. 
either to i)roceed under the new Act of Parliament, 
or to resort to the former jurisdiction of the City 
Courts, or rather the Lord Mayor’s Court, and the 
old Sheriffs’ Courts, noticed in sect. 2, the Court of 
Hustings being in a great degree fallen into disuse. 

“ The mode of proceeding in the old City Courts is 
of a peculiar nature, and it is far from our purpose to 
attempt to describe it here. Those who are interested 
in the matter will find information on the subject in 
the chapter on the ‘ City Courts,’ in Pulling’s Laws 
and Customs of London. The recent case of Reg. v. 
The Mayor of London., reported in IG Law J. (N. S.) 
185, Q. B., and 8 LawT. 536, decided on the right of 
all attorneys to practise in these Courts, on the con- 
struction of the 6 & 7 Viet. c. 73, s. 27; and it is 
probable that in the event of the Exchequer Chamber 
confirming the judgment of the Queen’s Bench, the 
u 3 
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Lord Mayor’s Court will be extensively resorted to in 
cases under 20/., not only on account of the more 
liberal rate of remuneration allowed to the practi- 
tioner, but in order to secure the advantage of a more 
deliberate judgment than that which a Small Debt 
Court jurisdiction is usually capable of affording ; to 
which considerations should be added the peculiar 
remedies by way of attachment and sequestration 
against the debtor’s property which the ancient juris- 
diction of the City Courts affords. It is worthy of 
remark also, that the jirovisions of the 7 & 8 Viet, 
c. 96, and 8 & 9 Viet. c. 127, which are repealed as to 
the County Courts, 9 & 10 Viet. c. 95, s. 6, and the 
City Small Debts Court, sect. 38, may still be put in 
force in the Lord Mayor’s Court, or the old Sheriffs’ 
Courts of the City, as ^ Inferior Courts of Record for 
the Recovery of Debts,’ within the meaning of the 
8 & 9 Viet. c. 127, s. 1, and the creditor proceed by 
summons, and under that Act, against his debtor in 
those Courts, in cases of judgments or orders for pay- 
ment of sums less than 20/. besides costs, in any Court 
of competent jurisdiction in England; and that conse- 
quently in case of parties residing within the City, 
against whom orders or judgments have been obtained, 
in any form of action or suit) the creditor has the 
option of proceeding by way of summons, &c. in one 
of the old City Courts. 

It is probable, therefore, that the effect of the Act 
just passed with respect to the City of London will be, 
that the jurisdiction in the more important cases in- 
cluded in the Act wiU be divided between the New 
Court and the Lord Mayor’s Court. There must, 
however, remain a very vast jurisdiction for the New 
Court, considering the thousands of debts that are 
daily incurred in sums under 20/. within the limits of 
the City of London, and the thousands of parties who 
become liable to be sued in the New Court either by 
carrying on their business there, or by giving rise to a 
came of action within the limits." 

IX. Procedure. 

In the County Courts, the forms of procedure are 
to be framed by the Judges of the Superior Courts. 
But, in the City Court, they are, by sects. 60, 61, to 
be framed by the Recorder, Common Serjeant, and 
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Judge of the Sheriffs’ Court, jiubject to approval by 
the Chief Justice. 

Sect. 60. And be it enacted, that the Recorder for the time 
being of the said City, the Common Serjeant for the time being 
of the said City, and the Judge for the time being of the Sheriffs* 
Court, shall have power and they are hereby required from time 
to time to make and issue all the general rules for regulating 
the practice and proceedings of the Court, and also to frame 
forms for every proceeding in the Court for which they shall 
think it necessary that a form be provided, and also for keeping 
all books, entries, and accounts to be kept by the Clerk of the 
Court, and from time to time to alter any such rules or forms, 
and the rules so made and the forms so framed shall be observed 
and used in the Court ; and in any case not expressly provided 
for lierein or by the said rules, the general principles of practice 
in the Superior Courts of Common Law may be adopted and 
applied, at the discretion of the Judge, to actions and pro- 
ceedings in the Court under the provisions of this Act. 

Sect. 61. Provided always, and be it enacted, that no such 
general rules and forms shall be in force until the same shall 
have been approved by the Lord Chief Justice of the Court of 
(Queen’s Bench, the Lord Chief Justice of the Court of Common 
Pleas, and the Lord Chief Baron of the Court of Exchequer, or 
one of them. 

With very trifling exceptions, the other provisions 
of this statute are identical with those of the County 
Courts Act, and the same rules and forms of proce- 
dure have been adopted. It is therefore unnecessary 
to describe them here. The practitioner will be 
pleased to understand that, throughout the rest of 
this treatise, the Law, Practice, and Forms are appli- 
cable to the Sheriffs’ Court of London equally witli 
the County Courts, unless otherwise noteiL 
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In deciding all doubtful questions of Jurisdiction 
it will be necessary to refer to the purposes of the 
County Courts Act, as stated in the preamble. J^he 
material .portion of it, after reciting certain statutes 
relating to Courts for the Recovery of Small Debts, 
proceeds thus ; And it is expedient that the pro- 
visions of such Acts should be amended, and that 
one rule and manner of proceeding for the Recovery 
of Small Debts and Demands should prevail through- 
out England : and whereas the County Court is a 
Court of ancient ’jurisdiction, having cognizance of 
all pleas of personal actions to any amount, by virtue 
of a writ of justides issued in that behalf ; and 
whereas the proceedings in the County Courts are 
dilatory and expensive, and it is expedient to alter 
and regulate the manner of proceeding in the said 
Courts for the Recovery of Small Debts and Demands, 
and that the Courts established under the recited 
Acts of Parliament, or such of them as ought to be 
continued, should be holden after the passing of this 
Act as branches of the County Court under the pro- 
visions of this Act, and that power should be given 
to Her Majesty to effect these changes at such times 
and in such manner as may be deemed expedient 
by Her Majesty, and with the advice of her Privy 
Council, &c.” (Sect. 1.) 
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201. Definition of the Jurisdiction. — ^The 3rd section 
enacts, that every Court to be holden under this Act 
shall have all the jurisdiction and powers of the 
County Court for the recovery of debts and demands, 
as altered by this Act, throughout the whole district 
for which it is holden.’^ (Sect. 3.) 

202. Judges. — ''There shall be a Judge for each 
district to be created under this Act.” (Sect. 3.) 
For the review of a question which has arisen upon 
this provisipn see ante, p. 37. 

203. Courts may he holden simultaneously. — Al- 
though a County Court, it is expressly provided that 
it " may be holden simultaneously in all or any of 
such districts.” (Sect. 3.) 

204. To he a Court of Record. — It is also enacted, 
by the same section, that " every Court holden under 
this Act shall be a Court of Record.” (Sect. 3.) 

The following is the language of this very im- 
portant section : 

Sect. 3. And be it enacted, that every Court to be holden 
under this Act shall have all the jurisdiction and powers of the 
County Court for the Recovery of Debts and Demands, as 
altered by this Act, throughout the whole district for which it 
is holden, and there shall be a Judge for each district to be 
created under this Act, and the County Court may be holden 
simultaneously in all or any of such districts; and every Court 
holden under this Act shall be a Court of Record. 

205. Where the Courts shall be Iwlden. — ^The Judge 
of each district is, by section 56, directed to attend and 
hold the County Court at each place where it shall 
have been directed to be holden within his district, at 
such times as he shall appoint for that purpose. 
(Sect. 56.) 

206. When the Courts shall he holden. — ^The County 
Court is directed by the same section to be " holden 
in every such fdace {i. e. where it has been directed 
by the Queen to be so holden) once at least in every 
calendar month, or such other interval as one of Her 
Majesty’s principal Secretaries of State shall in each 
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case order, and notice of the daj;s oh which the Court 
will be holden shall be put up in some conspicuous 
place in the court-house and in the office of the 
Clerk of the Court, and no other notice thereof shall 
be needed ; and whenever any day so appointed for 
holding the Court shall be altered, notice of such 
intended alteration and of the time when it will take 
effect, shall be put up in some conspicuous place in 
the court-house and in the Clerk’s office.” (Sect. 66.) 

All the acts required by the statute to be done pre- 
viously to the holding of a County Court must be 
carefully observed or its proceedings may be open to 
question. The following is a tabular list of the 
ingredients necessary to constitute a valid County 
Court : 

1. It must be holden at the place ordered by the 
Queen in Council. 

2. Notice of the days on which the Court will be 
holden is to be put up in some conspicuous place in 
the court-house. 

3. A similar notice must be put up in the office of 
the Clerk of the Court. 

4. If any alteration be made in the day so appointetl 
notice of such intended alteration and of the time 
when it will take place is to be put up in some con- 
spicuous place in the court-house, and in the Clerk’s 
office. 

The section is as follows : 

Sect. 56. And be it enacted, that the Judge of each district 
shall attend and hold the County Court at each place where 
Her Majesty shall have ordered that the County Court shall be 
holden wdthin his district at such times as he shall apjwint for 
that purpose, so that a Court shall be holden in every such 
place once at least in every calendar month, or such other 
interval as one ,of Her Majesty’s principal Secretaries of State 
shall in each case order; and notice of the days on which the Court 
will be holden shall be put up in some conspicuous place in the 
court«house and in the office of the Clerk of the Court, and no 
other notice thereof shall be needed; and whenever any day so 
appointed for holding the Court shall be altdted, notice of such 
intended alteration, and of the time when it will take effect, shall 
be put up in some conspicuous place in the court-house and 
in the Clerk’s office. 
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We will now proceed to the examination of the 
Jurisdiction of the County Courts, under the follow- 
ing appropriate divisions : 

I. As to Locality. I IV. As to Proceedings. 

II. As to Subject- V. As to Officers. 

Matter. i VI. As to the Public. 

III. As to Parties. 
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AS TO LOCALITY. 

207. Jurisdiction to extend over the. whole District . — 
It is enacted hy sect. 3 , that “ every Court to be 
holden under tliis Act shall have all the jurisdiction 
and powers of the County Court for the Recovery of 
Debts and Demands, as altered by this Act, through- 
out the whole district for which it is holden.” All 
the powers and jurisdiction vested in the old County 
Courts are thus transferred to and are possessed by 
the new County Courts, subject to such modifications 
as the statute has introduced ; therefore, if there be 
any question as to jurisdiction or power under the pro- 
visions of the County Courts Act, it will be necessary 
to refer to the law and practice of the old County 
Courts, in order to ascertain if they possessed the 
power or jurisdiction in question, for if it had been 
previously possessed by them, it will still be pos- 
sessed by the new Courts, unless it be expressly 
abolished or modified by the statute. 

A doubt has been suggested by some commen- 
tators as to the limit of the jurisdiction of each Court, 
in consequence of the singular confusion in the use 
of the terms “ County Court” and “ District” in 
the Orders in Council, and in different parts of the 
statute. But we can discover no valid ground for 
doubt, as affecting the present question, although it 
might certainly be raised in others. The statute 
gives power to the Queen in Council to divide ‘Hhe 
whole or any part of any county” into districts, and 
to alter the same from time to time, and “ if it shall 
appear to Her M^esty that any part of any county, &c. 
may conveniently be declared within the jurisdiction 
of the Counly Court of an adjoining county, it shall 
be lawful for Her Majesty, with the advice aforesaid, 
to order that such part shall be taken to he within the 
jurisdiction of the County Court holden for the pur^ 
poses of this Act for such adjoining county in and for 
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such district as Her Majesty shall order, in like manner i\'. 

as if it were part of such adjoining county (sect. 2.) 

The Order in Council adopting this provision distri- tion^ ” 
buted the country into districts, and ordered that ,* — 
parts of certain counties should be attached to as^uLmiuii. 
adjoining counties for the purpose of forming dis- 
tricts, and, being so attached, they become, by virtue 
of the statute, for all the purposes of the statute, 
parts of the county to which they are annexed, and 
within the jurisdiction of its County Court. 

The doubt has also been suggested whether, if it A-ijoiiuML' 
should ever become necessary to refer to the juris- ' 
diction and powers of the old (Joiinty Court, in order 
to determine what is the power and jurisdiction of the 
new County Court, upon a matter occurring within a 
portion of one county which has been annexed to the 
district of another, such jurisdiction and powers of 
the old County Court would extend beyond the limits 
of the county into the portion of another county so 
annexed. But any dilliculty that might have arisen 
from the confused language of the statute is in this 
respect, as it appears to us, entirely removed by the 
explicit terms of section 3, enacting that “ every 
Court to be holder! under this Act shall have aU the 
jurisdiction of the County Court for the recovery of 
debts and demands, as altered by this Act, through'- 
out the whole district for which it is holden.^* 

The result of the whole of the provision relating 
to the constitution of the Courts and their juris- 
diction, may, ]>crhaps, be thus stated, dlie statute 
empowers the tiuecn in Council to divide the counties 
into convenient districts, and to annex parts of one 
county to another, by which process the portions so 
annexed are to become, for the purposes of the 
statute, portions of the county to which they are 
transferred. It also directs that a Judge and other 
officers shall be appointed to, and a Court held within, 
each of such districts. It then transfers to the dis- 
trict Courts thus constructed the jurisdiction and 
powers of the County Court, and constitutes all the 
districts in each county the County Court of that 
county, holden at difihrent places, the style of each 
being “The County Court of A. holden at B.” 

208. Exceptions. — But the statute has excepted Exceptions 
R 
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certain localities from its operation. Thus, it is not 
to affect the rights of the Universities of Oxford or 
Cambridge, nor the Courts of the Lord Warden of 
the Stannaries, by the following sections : 

Sect. 140. Provided always, and be it enacted, that nothing 
in this Act contained shall be construed to alter or affect the 
rights or privileges of the Chancellor, Masters, and Scholars 
of the Universities of Oxford or Cambridge respectively as 
by law possessed, or the jurisdiction of the Courts of the 
Chancellors or Vice-Chancellors of the said Universities, as 
holden under the respective charters of the said Universities, or 
otherwise. 


Sect. 141. Provided always, and be it declared and enacted, 
that nothing in this Act contained shall be construed to affect 
the Courts of tlie Lord Warden or of the Vice-Warden of the 
Stannaries of Cornwall ; but this provision shall not be deemed 
to prevent the establishment of any Court under this Act within 
the said Stannaries, or to limit or affect tlie jurisdiction of any 
Court so established under this Act. 

209. The Palace Court has been abolished by 
12 & 13 Viet. c. 101, 8. 13. 

210. Liberty of the Rolls , — One question only has 
yet arisen as to the boundary of a district. This was 
in the case of Fowler v. Eardley (1 C. C. Chron. 199), 
and raised the curious point whether the Liberty of 
the Rolls is within the jurisdiction of the Westminster 
County Court. Its importance requires that it be 
given entire. 

This was an action brought by the plaintiff on a bill of 
exchange to recover 171. 85 . from the defendant, living in Bolls- 
buildings. Fetter-lane. 

O'Brimy counsel for the defendant, took an objection to the 
jurisdiction of the Court, on the ground that tho defendant’s 
residence was in the City of London. 
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The Judge said, if that was so, he certainly could not Book IV. 
entertain the case ; but he was aware that a portion of Rolls- 
buildinf^s was in the Westminster County Court district, and 

the defendant’s house might be witliin it. 1- 

Auto F.ocoUty. 

iyih'ien said, he was aware that the corinty and the City of 

Jh'oich^l' V. 

London joined in that place, for ho was engaged in a case Jj:ardiey (\ 
before the Recorder in vNdiich the house was proved to be half in ^ 
the City and half in the county of Middlesex. 

The Judge. — No doubt : for the boundary of the Citi(?s of 
Loudon and Westminster passes through Child’s banking-house 
at Temple-bar. The Temple itself was not wholly in the City 
of London, but was extra-parochial j and whether it was within 
the jurisdiction of the City Small Debts Court or the juris- 
diction of that Court was a question. So also was the Liberty 
of the Tvolks. Looking at the Order in Council defining tlie 
boundaries of the several County Courts, he was of opinion 
that both a jwrtion of tlie 'remplc and the Liberty of the Rolls 
were within his district. The Order in Council stated tliat the 
Westminster Court distiict should include all witliin a line 
drawn from the point wdicrc the Cities of London and West- 
minster meet on the river Thames, along the boundary of the 
(h’ty of London to Holborn-bars, thence along the middle of 
llolborn to Oxford -street, &c.” Now it was clear that the 
jurisdiction of that Court extended to the City walls on the 
west side, including all the extra-parochial places lying without 
the city and liberty of Westminster, and the boundary of the 
City of London. On reference to the 41st section of tlie 
10 & 1 1 Viet, (the City Small Debts Act), it was enacted, 

“ that all precints and extra-parochial places within the City 
of London, or the liberties thereof, or adjoining thereto, shall 
for the purposes of this Act be deemed to be parts of tlie City 
of London and the liberties thereof,” Althougli this was so 
clear, he understood that the Judge of the City Small Debts 
Courts would not assume jurisdiction beyond the boundary of 
the City, so that the Temple and the Liberty of the Rolls were 
exempt from the jurisdiction ol the County Courts Act . 
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juBisDic- doubt about his having jurisdiction over extra-parochial places 
adjoining the City of London : but it was a question whether 
subsequent Act did not take away from Jiim that power. 
He was, however, of opinion that no harm could come to the 
people living in those extra-parochial places, being subject to 
the jurisdiction of both Courts. — After some further remarks 
the case was adjourned for an interview with the Judge of 

the City Court, and to have the boundary of the two cities 

clearly defined ; and judgment was accordingly given for the 
plaintiff. 

211. Jurisdiction beyond the "District , — In certain 
cases a jurisdiction is given beyond the limits of the 
district by section 60, as follows : 

Section Sect. 60. And be it enacted, that such summons may issue 

Summons in any district in which the defendant or one of the defendants 
thoug^cause shall dwell or carry on his business at the time of tlie action 
not brought ; or, by leave of the Court for the district in which the 

the district, defendant or one of the defendants shall have dwelt or carried 

on his business, at some time within six calendar months next 
before the time of the action brought, or in which the cause of 
action arose, such summons may issue in either of such last- 
mentioned Courts. 

It will be observed that there are two modes of 
obtaining summonses; 1st, of right; 2nd, by leave of 
the Court. 

The cases in which the summons may be obtained 
of right are 

Where sum- . ^^^re the defendants, or one of them, dwells 

mons to within the district. 

2nd. Where the defendants, or one of them, carries 
on his business there. 

The cases in which the summons can issue only by 
leave of the Court are — 
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1st. Where the defendants, or one of them, do not book iv. 
now, but shall have dwelt within the district, at some 
time within six calendar months next before the time 
of the action brought. — 

2nd. Where the defendants, or one of them, do As^oLo^ty. 
not now dwell or carry on business within the dis- 
trict, but shall have carried on business there at some 
time within six calendar months next before the time 
of action brought. 

3rd. Where the cause of action arose within the 
district. 

The first class of cases, those in which the sum- 
mons may be had of right, requires no other remark 
than this. It may be a question whether the expres- 
sion “ carries on his business,” would be applicable 
to the case of a person carrying on business for 
another, as a shopman, for instance. 

But, upon the other class of cases, those in which Summons bj 
the summons can be had only by leave of the Court, 
there has been much discussion and difference ; it ^ “ 
will, therefore, require some consideration. 

There can be no doubt as to the cases for which 
this was intended to be a provision. It continually 
happens that persons contract debts with parties 
resident at a distance from them: especially does 
this occur in the metropolis, to which residents in 
the country are in the habit of transmitting their 
orders. It would have been an exceeding hardship, 
and would have detracted materially from the pur- 
pose for which the County Courts were established, 
if for such cases they had provided no remedy, or if 
the plaintiff had been compelled to go down with 
his witnesses into the country to the district where 
his debtor dwells, in order to recover his debt. 

Therefore it was wisely provided in the County 
Courts Act that the action mighty by leave of the 
Judge, be brought in the district where the cause of 
action arose : and in the City Courts Act that power 
is given absolutely and is not subject to any permis- 
sion. 

But, inasmuch as such a power might be abused 
by unprincipled plaintiffs, if it could be exercised of 
right and summonses were issued to distant places 
as readily as in cases where the defendant is resident 

R 3 
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within the district, the Legislature in this first statute 
imposed in such cases t& further provision that a 
summons out of the district should be had only “ by 
leave of the Court.” 

We have heard of no exception to the practice of 
issuing summonses out of tne district, the Courts 
only requiring to be assured that the cause of action 
really arose within the district ; and this is done 
either by affidavit or declaration, or by examination 
on oath in open Court. Several cases on this point 
are reported. In Lloyd v. Willia'ms (1 Cox & 
Macrae, 29 ), Mr. Johnes, the Judge of the Cardi- 
ganshire County Court, held, that “ leave must be 
obtained on application grounded on an a^fida^ it or 
declaration stating the grounds for the ai)plication, 
taken before a Judge of a County Court, or a 
Master Extraordinary in Chancery, or a Commissioner 
of a Superior Court,^’ and he afterwards framed the 
following general order: 

“ It is ordered that application for leave to issue a siiin- 
mons out of the district in which defendant dwells or 
carries on his business, must be attended by an affidavit or 
declaration setting forth the causes on which such application 
is based.” 


Another rule laid down by the same Court in the 
case of Jones v. Meyrick (1 Cox & Macrae, 33), was, 
that wherever the witnesses are resident in the 
district, or the costs of trial would be less there than 
by suing in the district where defendant resides, 
leave would be given to issue the summons, but 
not otherwise. Again, in the case of Prothero v. 
Prothero (1 Cox & Macrae, 34), where application 
was made to the same learned Judge to frame a 
general order that affidavits and declarations on 
which to found applications for summonses out 
of the district might be made to the Clerk, to 
avoid the delay and inconvenience of applying to 
the Court, he is reported to have said “ tlie leave 
must be that of the Judge himself, so I read the 
60th section. It is a judicial act of the Court; and 
I think it must be done in each case by the Judge 
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sitting in Court.” To this the Editor has appended book iv. 
the following note : • the 

° JHRISDIC • 

TION. 

“ .This is doubtless the right construction of section 60, and 

the right rule of practice 5 hut we learn that in many of the Am Locality, 

Courts it has been greatly relaxed, so that summopses are Summonses 

out of the 

issued into foreign districts as a matter of course on a mere district, 
statement to the Clerk. The language of the statute is very 
cxiilicit : — ‘ lie it enacted, that such summons may issue in any 
district in which the defendant or one of the defendants shall 
dwell or carry on his business at the time of the action 
brought; or, htj leave of the Court for the district in which the 
d(;fendaiit or one of the defendants shall have dwelt or carried 
on his business, at some time within six calendar months next 
before the time of the action brought, or on which the cause of 
action ai'ose, such summons may issue in either of such last- 
mentioned Coiu'ts.’ 'J’he language is permissive in both cases, 
the words ‘ may issm^' being applied to both. The addition of 
the wonis ‘by leave of the Court,’ to the one class of summonses 
only, shows that something more is to be done than a mere 
peniiissioii accorded as a matter of course. The Judge is to do 
a judicial act, and he must base this upon a hearing either of 
ail aflidiivit or of the jiarty, and he must satisfy himself that 
the facts are such as to justify the issuing of a summons to a 
defendant out of his jurisdiction. The practice now generally 
adopted is that of an application, upon an affidavit or 
declaration of the merits, and an order that such summons shall 
issue.” 

In the Cumberland Court, in the case of Win- windev v. 
der V. Story (1 C. C. Chron. 46), it was deter- c^cilion. 
mined that the order for a summons to issue into 46) ‘ 
another district should set forth the application tor 
leave to sue, and the fact that it was granted, and' 
should be served, with the summons, upon the de- 
fendant. 

These cases are cited to show that the Courts 
exercise the power with which they are vested of 
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Book IV. bringing defendants resident in other districts within 
JUE 18 DI 0 - jurisdiction, where the cause of action has 

TioN. arisen within their own district; but that various 
^ ^ rules have been adopted for its regulation, with a 
AstoEiccdity. view to the prevention of any improper use being 
— made of the privilege by unprincipled plaintiffs. It 
outrftSr* very* desirable that the Judges should adopt uni- 
district. formity of practice in this particular, for, at present, 
almost eveiy Court has its own rules, some going 
so far as to require the deposit of a sum to meet 
the defendant’s costs, should the claim fail to be 
established; others requiring the plaintiff to prove 
his demand upon oath in open Court ; others again 
being satisfied with a declaration, or an affidavit; 
and some permitting the Clerk to issue such sum- 
monses mero motu upon the plaintiff’s statement, 
and without any verification of it. It appears to 
us that the two extremes equally err. All that 
should be required is reasonable assurance that the 
debt or demand is bond fide, and that may usually 
be secured by a declaration or affidavit setting forth 
the nature of the claim; the time and place at 
which it accrued; the present residence of the de- 
fendant, and that it might be more cheaply and 
conveniently heard in the Court to which the ap- 
plication is made than in any other, llie form of 
such a declaration, and the other proceedings con- 
nected with the issuing of such a summons, will be 
described in their proper place, in the division de- 
voted to THE Practice of the Courts. 

It may, however, be noted here, as a point re- 
quiring aUention, that a summons out of the dis- 
trict, issuing ‘‘by leave of the Court,” must be an 
act of “the Court,” and not of the Judge; that is 
to say, the Judge has no power to give such leave, 
except in open Court, constituted and sitting as a 
Court j hence it cannot be issued by the Clerk at his 
office, upon a general permission given Iw the Judge 
to issue such summonses at his (the Clerk’s) dis- 
cretion; for it has been held that an authority given 
to one of the Superior Courts, by the title of “ the 
Court,” cannot be exercised by a single Judge {Geach 
V. Coppin, 3 Dowl. 74) ; even if the Court expressly 
delegate to him its authority {Jones v. Fitzaddams, 

2 Dowl. 111.) 
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^Another important question arises out of this 
power given to the Court. If the Judge reftise to 
exercise it, is there any remedy for the suitor ? Or, 
if he hear and decide, is that decision final ? 

The only fonn of remedy in such case would be 
by mandamtLS, Now the rule is, that a mandamus 
will not! go to compel a Judge to use a power, the 
exercise of which is discretionary, but only where, 
having used it, he uses it wrongly. Is this, then, 
a discretionary power, or only one which is to he 
used with discretion ? In other words, is it the in- 
tent of the statute that the Judge should exercise 
a discretion whether he should grant leave for the 
issue of such summonses at all, or was it intended 
that he should exercise his discretion only in de- 
termining if the facts were established that entitled 
the plaintiff to the leave asked, as, if the defendant 
had dwelt in the district, or the cause of action did 
arise there ? 

In the absence of any decision upon this point, 
looking to the objects of the statute, to the nature of 
the cases for which it is evidently a provision, to the 
consequences of any other interpretation, and to the 
language of the Act, we entertain no doubt that it is 
not discretionary with the Judge whether he shall 
exercise such power at all. Where such an absolute 
discretion is vested, the terms usually employed are 
much stronger ; “ if he shall see fit ” is the technical 
expression commonly used in such case, llie lan- 
guage of the section under consideration is “ by 
leave of the Court” such summons may issue,” It 
may be said, })erhaps, that the term may issue would 
imply a discretionary power, but this objection is met 
by examination of the preceding provision in the 
same section, with reference to the issue of sum- 
monses where the defendant is within the jurisdic- 
tion, and where no previous leave is required ; and it 
woidd scarcely be Contended that it was in the dis- 
cretion of the Judge to issue or refuse it in that case, 
or that, ff he were to withhold it, a mandamus 
not go to compel its issue ; the only question is, 
whether the proviso contained in the words “ by 
leave of the Court ” makes that dependent upon the 
arbitrary will of the Judge, which, without them, 
would have been clearly compulsory. It appears to 
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US that it is a precautionary and not a discretionaiy 
power ; that the Judge has no right to say, I will 
not e.xercise it at all but he must hear and decide 
upon the particular circumstances of each case. 


Oistriot in 212. District in which Defendant dwells. — ^"fhe sum- 
fendant^ mons is to issue, that is, jurisdiction is given, in the 

dwells. district in which defendant dwells. The question has 

not yet arisen, but it is very likely to arise, as to 
what will constitute dwelling within the district. 
There are two other terms, almost synonymous, which 
have been the subject of repeated discussion and 
decision, and to which reference must be made for 
the definition of this one. The term inhabit has been 
much considered in the law of settlement ; the term 
reside in the law of elections, and the decisions upon 
them would probably rule any case that may arise 
upon the definition of the term “ dwell ” in this 
Act. 

The first test of a man’s dwelling-place is, where 
does he sleep?” In R. v. Martin (R. & R. 108), 
it was held by all the Judges that a shop and a* 
private parlor where a man carried on business and 
entertained his friends, but neither himself nor his 
servants slept there, was not his dwelling-house ; and 
the sleeping there must not be accidental, but with 
an intent to make it his abode, llius, if, in the case 
last cited, on some night one of the visitors for a 
frolic had turned the key in the door, so that the 
master could not go out, and was thus compelled to 
sleep there against his \vill, this would not have con- 
stituted the place his dwelling-house. But it is not 
necessary that he should sleep personally in his 
dwelling to constitute it such ; it will suffice that 
his family or servants sleep there with a view to 
abode j and not merely to protect the property : (R. v. 
Flannagan, R. & R. 187.) Thus, it was held by all 
the Judges, that when a man has t^vo houses, and 
servants in both, and lives sometimes in one and 
sometimes in the other, both will be his dwelling- 
houses : (Co. Rep. 389.) And during his temporary 
absence, such house, although empty, if there be 
the animus revertendi, will yet be his dwelling-house : 
(Rex V. Murry, 2 East, P. C. 496.) But otherwise 
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if he have not an intention of returning, even though Rook 
he have established no dwelling elsewhere : ( Nut-- 
brown's case, 2 East, P. C. 496.) 

On the other hand, he may sleep in one place ; — 

without necessarily being a resident there in lawjfor AstoZ^miity. 
the residence of the wife is prirnd facie the residence — 
of the husband ; and if a _^man have a family and 
household dwelling in one'" place, and he occupy a piaVof a 
house and occasionally sleep in another, he will not defendant, 
be a resident in the latter place, for his residence is 
his domicile ; and his domicile is his home ; and 
his home is where his family resides : (Story's Conflict 
of Laws, s. 43 ; R. v. The Duke of Richmond, 6 
T. R. 561.) ^ 

And the dwelling must be of free will to constitute 
a residence. Reing sent to a prison in a place, or 
being }>ut to school there, will not make it the dwel- 
ling of the party, or constitute him an inhabitant. 

Thus, where a pauj)er settled in a parish met with 
an accident, and was sent into another parish, it was 
held not to be a “ going to inhabit” within the mean- 
ing of the term in the Poor Law Act, 13 Car. 2, c. 12, 
which implied free will : (R. v. St. Lawrence Ludlow, 

4 B. & Aid. 662.) 

Upon a careful review of all the cases, upon the 
question of inha]>itancy, whether for the purpose of 
settlement or of the elective franchise, it appears 
iin])ossible to draw any distinct definition ; each case 
must be decided upon its facts. But, i)robably, the 
points which it will be necessary to establish are 

1st. That the “dwelling” is bond fide. 

2nd. That, although it may be constructive, as by 
a family or servants, or even the possession of a 
domicile, which is not actually used, there must be a 
reasona]>lc intention to reside while there, and a clear 
animus reveriendi while absent. 

In election committees the following have been Oood in- 
held to constitute good inhabitancy : — A solicitor living 
out of the borough, but having offices within it, 
which he attended daily, and a sleeping-room which 
he had not but might have slept in ; (Jeffrey's case, in 
*he Shrewsbury Committee, Feb. 12, 22.) A farmer, 
who had business in town, and because it was too far 
to walk to his house took lodgings and frequentlv 
lept there: (Southern's case, ibid. March 16.) A 
rector of a parish in S., but no residence there, being 
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lioojL IV also incumbent of another thirty-two miles off, where 
.jijEisDio. lived, but had lodgings by the week for two 
TioN. months at the time of the election, where he had slept 
nights, and for three months the year before, 
and. attended visitations: {Blateway's case, ibid, 
Feb. 13.) Counsel usuallyresiding m London, but 
coming down regularly to the Assizes, and in the 
long vacation^ and had lodgings, till he stayed at his 
brother’s, where he kept law books, transacted pro- 
fessional business, &c.: {Benyon^s case, ihid.Vth, 16.) 
in- The following, among others, were held not to con- 

» a»cy. inhabitancy : — Voters livmg at a distance with 

theirfamilies, and coming to sleep only a night or two 
before the election: {Emery's CQse, ibid, Feb. 10.) 
Farmers living with their families at a distance, 
coming to the town on market days only, and sleeping 
there without agreement for lodgings: {Clarke's case, 
ibid, Feb. 16.) A farmer living at a distance, for- 
meriy a currier in the town, but who had left for a 
year and a half, giving uj) the business to his son, 
with whom he occasionally lodged, but under no 
agreement: {Bearall's case, ibid, March 16.) 

Tlie term inhabit, however, varies in its import 
according to the subject to which it is applied (see 
Abbott, C. J. 4 B. & C 778); and so, it may be 
presumed, does the term dwell," Coke, indeed, 
draws a distinction between the words, and plainly 
asserts that a man may dwell in one place and be an 
inhabitant of another. “Although a man may be 
dwelling in a house in a foreign country, city, &c. 
yet if he hath lands or tenements in his own posses- 
sion or insurance, in the county, riding, or city, &c. 
where the decayed bridge is, he is an inhabitant, both 
where his person dwelleth and where he hath lands 
and tenements in his own possession within the 
statute,” &c. : (2 Inst. 702.) And again, “ Every 
person that dwelleth in any shire, town, &c. though 
he hath but a personal residence, is said to be an 
inhabitant or dweller therein, as servants,” &c. : 
(2 Inst. 703.) A person is an inhabitant and dweller, 
though he never lodged within the hundred, but held 
lands there : (Leigh v. Chapman, 2 Saund. 423.) An 
occupier of a tenement in a parish paying rates and 
carrying on the trade of a printer there, frequenting 
the house daily on working days, but not sleeping 
there, is not liable to serve the office of constable, as 



THE COUNTY COURTS. 


193 


not being resident : {Reg, v. Adlard, 4 B. & C. 778.) Book i\ 

If a man hath a house within two leets,. he shfiill be 
taken to be conversant where his bed is : (2 Inst. 122.) 

But, for the purposes of the poor-rate, the word — 
means a person residing permanently and sleeping in 
the parish: (12 E. 330.) 

From a consideration of all the cases, the following 
general rules may be deduced : 

1 . That the terms inhabit and dwell, although" very Meanuifc (*t 

similar, are not synonymousi, ^ ^ ^ 

2. That the meaning of either is to be construed 
according to the subject in relation to which it is 
empl<wed. 

3. That inhabitancy is not a personal qualification. 

4. That to be a dweller** in a place is a personal 
qualification. 

5. That every dweller is an inhabitant ; but every 
inhabitant is not necessarily a dweller,** 

6. That to constitute “ a dweller** in a place, it 
must be a man’s abode ; he must have a bond fide 
domicile there, which he must use as such, or, if absent, 
keep possession of with an animus revertendi, 

7 • But it is not necessary that it should be his only 
dwelling-place, or that he should personally occupy a 
domicile there. He may have two dwellings iti 
different places ; he may be indefinitely absent, pro- 
vided his family and servants reside there, and he 
may continue to be a dweller though absent, if he 
possess a dwelling-place to which he might return, if 
he should have the intention to return, and that inten- 
tion must exist. 

But, inasmuch as the term “fo dwell,** like the 
term “ to inhabit** (per Abbott, C. J., 4 B. & C. 778), 
would probably be held to vary in its import accord- 
ing to the subject to which it is applied, it is necessary 
to consider what will be the reasonable interpretation 
of it as employed in the 60th section of the County 
Courts Act. 

This being a remedial statute for the more easy 
recovery of small debts and demands,” it is to be 
construed liberally, and, in case of doubt, in the 
manner that will best accomplish ^e object of the 
statute. The term dwell” ^dll, therefore, be read 
here in its widest signification, and that embraces a 
constructive as well as an actual personal residence. If, 
therefore, a man have a domicile within the district, 
s 
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Book TV, even although he may live, for the most part, in 
juEismc- ai^other district, or if his family live there though he 
TioN. be absent, or if he keep a domicile there and be 
Caw 1 al^sent for a considerable time, provided there be the 
A^to i^caiitif. animus revertendi, an action may be brought against 
him in the Court of such district, under section 60. 
Absent dc‘ Provision against possible injustice from proceed- 
en ants. taken against an absent defendant has been 

made by the Rules of Practice relating to the service 
of the summons, which is required to be either personal 
or ** by delivering the same to some person at the place 
of abode or place of business of the defendant,” 
(rule 7)j by providing special forms of sendee in 
particular cases, by rules 8, 9» and 10 ; and by requir- 
ing that “ in all cases where a summons to appear to 
a plaint shall not have been served personally, and the 
defendant shall not apj)ear at the return day, it must 
be proved to the satisfaction of the Judge that the 
service of such summons has come to the knowledge 
of the defendant ten clear days before the said return 
day:” (rule 11.) 

^imraoilis But the service of the summons has been held not 
not necessary to be necessaiy to give jurisdiction, which proceeds 
to^ive juiiH- from the cause of action j that is to say, that the 
< lotion. jurisdiction of the Court attaches from the moment 
when a cause of action arises within it, and the pro- 
cess of plaint and summons is only an exercise of that 
Il(>f.nnson v. jurisdiction ; and, consequently, that the Superior 
^^ourts will not take cognizance of anything done by 
2 ( 50 )*“' the Judge in pursuance of such jurisaiction, even if 
he decide wrongly in law or in fact. His discretion 
is, therefore, absolute as to what he shall consider to 
be sufficient proof of the summons having been pro- 
perly ser\'ed and brought to defendant’s knowledge : 
Xohrai, V. (RoMnson V. Lenaffhan, 1 C. C. Chron. 260; 12 Jur. 

399; 11 Law T. 129; Zohrab v. Smith, 1 C. C. 
Chron. 262; 11 Law T. 133.) 

But inasmuch as, to bring a cause of action within 
the jurisdiction of the Countj^ Court, certain con- 
ditions must exist, one of which we are now con- 


Il(>f.nnson v. 
l^natyhon 
i lO.C.Cliron. 
260 ). 


■ Zohvah V. 
C-'iroii. 2(>2). 


sidering, if in any case an action be brought in any 
district on the assumption that the defendant was 
dwelling within it, the principle of the cases last cited 
would not be applicable to a question whether he 
does or does not dwell there, for that is necessary to 
give jurisdiction, and therefore the Superior Courts 
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will review the facts to see that jurisdiction is rightly hook iv . 
had, and, if not found, will order a prohibition. And 
so, it is presumed, that if a County Court should refuse 
to receive a plaint as not being within its jurisdiction, , — 

the Superior Court would entertain the question As^oLoddit^. 
whether the case was or was not within the jurisdic- 
tion, and, if of opinion that it was so, would grant 
a mandamus. 

It is worthy of note that, although by the statute 
(sect. 60) the action lies where the defendant dwells^ 
by the rule (7) the summons must be served at the 
defendant’s place of abode. Tliis confirms the 
viGw we have taken of the large meaning of the term 
“ to dwclV^ Hence, although a defendant may dwell 
in one district so as to require an action to be brought 
against him there, it may become necessary to serve 
the summons upon him in some other district where 
he has his place of abode. 

But this will be considered fully when we come to 
treat of the Service of Summonses in the Practice of 
the Courts. 

2 1 3. Where Defendant shall carry on his Business . — Where defen 
What is a' carding on of his business, so as to bring 

a defendant within the jurisdiction, is entirely a ques- business, 
tion of fact. In the Law of Bankruptcy alone has the 
meaning of the term been at all considered. It is 
remarkable that the expression used is “ shall carry 
on his business.” Hence it may be inferred that it 
must be carried on upon his own account, and not as 
servant to another. 

And any i)rofession, trade, or calling, conducted for 
profit will suffice. And it must be as a callingy and 
not as an accidental or occasional occupation, and 
with intent to pursue it ; but if there be that inten- 
tion the amount of business carried on is of no 
importance: (see Montague & Ayrton, vol. 1.) And 
it is equally “ his business” if it be an illegal 
one, as that of a smuggler: {Cobb v. Symonds, 

8 Dow. & R. 1 1.) 

214. In which the Cause of Action arose. — Juris- Where cuu.se 
diction is also given by the 60th section to the Court 

in whose district the cause of action arose, and this 
brings us to the question. What is a cause of action ? 
which has now received a formal judicial inteqjre- 
tation. 

s 2 
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Book TV. It will not now be necessary to reproduce the stores 
juSLc- learning and ingenious argument that were 

TioN. brought to bear upon the elucidation of the question, 
c~i constituted a cause of action. The 

Ast^Locaiity, Court of Exchequer has settled the point by giving 
— to the term a different interpretation as employed in 
Sion.^^ the County Courts Act, froih its ordinary legal signi- 
fication. In the case of Grimbley v. Aykroyd (1 Cox 
& Macrae, 79)> the point was raised, indeed, under 
another section (the 63rd) which prohibits the divi- 
sion of any cause of action for the purpose of 
bringing two or more suits.’’ But to the same term 
the same meaning will be attached whenever it occurs 
in tlie same statute, unless the context compels a 
different construction. 

In the above case, which will be a leading one 
upon the point, the term “ cause of action” was thus 
defined by Pollock, C. B. in delivering the judg- 
ment of the Court : 

armxUey \\ “ What, then, is the construction of the words ‘ cause 

action?’ The tenn ‘debt’ or ‘damage’ here is not used, 
Mac'vno. v^), jg in passage already cited from 4 Inst. 266, but 

the more extensive term adopted is ‘cause of action.’ This 
term, ‘ cause of action,’ did not necessarily mean ‘ a cause 
of action’ on one single entire contract, for there may 
be one cause of action on several debts contracted at 
different times, and in by far the greater number of cases a 
count in indebitatus assumpsit^ or debt, is founded on many 
distinct contracts, as was pointed out in the case of Hesketh 
V. Fcmcett (1 M, & W. 360), and one count might bo con- 
sidered as one cause of action. To provide that one cause of 
action on one entire contract should not be divided would bo 
unnecessary and surplusage, and although the argument that a 
clause in an Act of Parliament, if understood in one sense 
would bo inoperative, and in another sense would be operative, 
is not by any means conclusive, because it could not but be 
admitted that clauses are often introduced into an Act of 
Parliament ex abundanti cauteld, yet it is of some w eight, 
and the probability was that the Legislature, in enacting that 
a ‘ cause of action’ should not bo divided, meant a ‘ cause of 
action’ which, bnt for that enactment, would be divisible. 
And when it is considered to what abuses the naiTower con- 
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struction of this tenn might lead (which is strongly exempli- book iv. 
fied in the present case, in which 228 actions have been com- 
menced, and 3,000 might have been brought), wo think we tton. 
may safely conclude that the term ‘cause of action,’ ought to cap. i. 

be interpreted ‘ cause of one action,’ and not be limited to an 

action on ‘one separate contract.’ But, on the other hand, Wliatisa 
* * ’ CCtllBC of 

if the term is to comprise all sums that might be included in action. 

one count, as debt for work and labour, for goods sold, and for 
occupation, which, though totally unconnected with each other, 
might be included in one mdehitatm they would be pre- 
cluded from being divided under this particular clause, and if 
indi\dsible, and the creditor brought an action for only one 
part, he would virtually abandon all claim to the remainder by 
tlie operation of the latter jiart of the 63rd section. In such a 
case Mr. Justice Coleridge had held that a similar clause in the 
Brighton Court of lloque.sts Act, 3 & 4 Viet. c. 10, s. 24, did 
not apply. In that case the demand had been for three dis- 
tinct things, a horse sold, for goods sold, and for rent ; but he 
made a distinction between that case and one whore a debtor 
has a bill running on from day to day : {Neale v. EUiSy 
1 Dowl. & L. 163; 12 L. J., Q.. B. 329.) In such a case, 
tliough each item of goods supplied, or work done, constituted 
a separate contract, so that after the stipulated price became 
due, the tradesman could sue for one item, yet the understand- 
ing is undoubtedly that the several items shall be united, and. 
so form one entire demand; and, doubtless, if, after several 
items have been added to the first, the tradesman wore to bring 
a sepai’atc action for each item, as for a distinct debt, a 
Superior Court would stigmatise such a proceeding as vexatious. 

It appears, tlien, that a great inconvenience would follow, if 
the term ‘ cause of action’ were interpreted to mean ‘ cause 
of action’ on one separate contract ; and also if the construc- 
tion were to b(‘, tliat it was intended to cover all contracts 
executed, however dissimilar in character, that could be 
included in one indehitatm count, which, according to the 
modem practice, may comprise any number of separate uncon- 
nected contracts, whenever made, each having ended in a debt 
before tho commencement of the suit. As some extension 

must be given to the fonner construction, some restriction 'must 

8 3 
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be put on the latter ; and we think we ought to hold that the 
63 rd clause does apply to the former cases ; whether it applies 
to all debts which could be comprised in one description, in 
one count, as for goods sold or not, the Court need not, in the 
present instance, determine ; but, at all events, to the case of 
tradesmen’s bills, in which one item is connected with another 
in this sense, that the dealing is not intended to terminate 
with one contract, but to be continuous, so that one item, if 
not ])aid, shall be united with another, and fom one entire 
demand.” 


This important case will be again reviewed when 
we come to consider the subject of splitting demands, 
in a subsequent chapter. 

Where cause But, although this definition satisfactorily disposes 
of the interjiretation of the term “ cause of action,” 
as apj dicable to dividing demands, it involves in 
e.Ktreme doubt and difficulty the application of the 
term under the 60th section, permitting the action to 
l)e brought in the district in which the cause of action 
arose ; for, says the Court of Exchequer, this term 
does not necessarily mean a cause of action on one 
single entire contract, for there may be one cause of 
action on several debts, contracted at different times. 

* * * We may conclude that the term 

‘ cause of action’ ought to be interpreted cause of one 
action, and not to be limited to an action on one 
separate contract.” Such being the meaning of the 
term, how is the jurisdictioil to be determined under 
section 60 r Where, for instance, a tradesman’s bill 
consists of many items, for goods delivered, or work 
done, part in one Court District, and part in another, 
in which must the action be brought, or must there be 
a distinct action in each district for so much of the 
cause” as may have arisen within it ; — or, if the 
case of G?Hnibley v. Aykroyd is to rule the interpre- 
tation of the term, and by the cause of action” is 
to be intended “ the whole demand,” is that to be 
construed to have arisen in the distri^ where the last 
item was contracted, and might an action be there 
maintained for the whole account ? This is a practical 
difficulty not at all unlikely to arise, and we can 
suggest no other solution of it than this, that the 
whole account being held to be “ tbe cause of action,” 
and not the particular items, and as the account did 
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not become a whole until the last item was added, the iv. 

locality of that last item will determine the jurisdic- 

tion of the whole, because it is for the whole that the tion. 

action accrues, and into the whole that the particular 

items are merged* AstoLocaMty. 

215. Bills of Exchange y ^c. — ^There are, however. Bills of 
certain subject-matters of personal action, in which it 
becomes very difficult to determine where the cause 

of action arose. In the instance of bills of exchange 
and promissory notes, it has been suggested that, 
inasmuch as they have no locality y they are altogether 
exempted from the jurisdiction of the County Courts, 
and may be sued upon in the Superior Courts, 
although for sums not exceeding 20Z. The Act, it 
was said, a]:)plies to contracts that have a locality, as 
is manifested by section 128, which exempts from 
the jurisdiction of the County Courts causes of action 
that did not arise wholly or in some material point 
within the jurisdiction, and that in contem- 

plation of law, a bill of exchange has no locality. 

But Coleridge, J,, held it to be clearly witlrin the 
jurisdiction of the County Courts: think unless fiTLawT. 

you (the defendant) can show that the cause of action 133). 
did not arise within the jurisdiction, that it must be 
considered to have attached : {Nind v. Rhodes, 1 C. C. 

Chron. ; 11 Law T. 133.) 

Still the question remains undetermined in what 
district the cause of action on a bill of exchange or a 
promissory note may be said to have arisen. Is it 
where it was drawn, df where accepted, or where 
presented? Probably it would be held to be in 
either : but the safest course will be to bring it in the 
district where the defendant dwells or carries on his 
business {ante, p. 191), which would avoid any diffi- 
culty as to jurisd^ption. If, however, it should be 
desirable to sue in a district more convenient to the 
plaintiff, perhaps the proper course will be to consider 
where the right of action was given by the party sued, 
which, in the case of the drawer, would be in the 
district where it was drawn, in that of the acceptor 
where it was accepted, in that of the indorsor where 
it was indorsed — ^the cause of action, as against each, 
being the act of drawing, accepting, or indorsing. 

216. Goods sold and delivered, — Other questions of 
even more difficulty have arisen, and will arise, with livered. 
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Book IV. 

THE 

JUEISDIC- 

TION. 

Cap. 1. 
AstoLocaMy. 

Where cause 
of action 
arose. 


Goods sold 
and de- 
livered. 


Whitehead v. 
Barker 
(iC.C.Chron. 
106). 


respect to the locally of the cause of action in case 
of goodie sold ; in what district should the action he 
brought under such circumstances as the following ? 

1st. Where plaintiff resides in one district and 
defendant in another. Defendant orders goods which 
})laintiff delivers at defendant’s residence. Should 
the action be brought where the order was received, 
or where the goods were delivered, or may it be 
brought in either, at the option of the plaintiff? 
Construing the term cause of action” as the demand, 
it would appear that the demand does not arise until 
delivery, and consequently that the action must be 
brought where the goods are delivered. 

2nd. But this will be modified by the particular 
terms of the contract, express or implied. If the 
plaintiff undertakes to deliver, the contract is not 
complete, so as to support an action, until actual 
delivery. But there are many cases in which the 
delivery is implied by law from the acts of the parties, 
as by breaking bulk, &c. In such cases the action 
must be brought in the district where such con- 
structive delivery took place. 

3rd. The delivery may lie to an agent, and in 
such case the* place of such delivery will determine 
the jurisdiction. Thus, delivery to a carrier is 
delivery to the defendant, unless the plaintiff has 
expressly or impliedly contracted to deliver to the 
defendant personally, and in the absence of an 
express agreement this will be determined by the 
usual course of dealing. Aiid for that purpose the 
General Post-office is a carrier, and if the defendant 
request the goods to be so sent, the cause of action 
wiU, it is presumed, arise, and the action itself should 
be brought in the district where the packet was 
delivered to the Post-office, (a) 

Two or three cases only have, as yet, occurred in 
the County Courts in which this question has been 
raised, and none in the Superior Courts. In the case 
of Whitehead v. Barker (1 C. C. Chron. 106), before 
Mr. Harden, in the Cheshire County Court, the 
plaintiff was nonsuited, because it was proved that 


(a) Hence we think it probable that the newsmen and newspaper 
proprietors in London might sue their resident debtors in the country 
in the Sheriffs’ Court of the City of London, for papers delivered at 
the General Post-otBce. 
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although the goods were ordered within the district. Book iv. 
they were delivered to the plaintiflP’s servanl* m<tno- 
ther district, and should be sued for where delivered, 

And in the Yorkshire County Court it was decided by , — 

Mr. Wharton, in the case of Jackson v. 

(1 C. C. Chron. 175), in which defendant living in — 

one district had ordered goods by letter of the plain- 

tiff in another district, directing them to be sent by (ic.c.ciiToii. 

railway, that delivery to the railway office, which was 

within the district, was a delivery to the defendant, 

and that the Court had jurisdiction. 

217. Other Actions. — It is difficult to anticipate other 
the many causes of action in which the same ques- 
tion is likely to arise. It will suffice to note that in 
which it has arisen. 

In the case of an action by a carrier for the 
carriage of goods, in the Westmoreland County (ic.c.chron. 
Court, it was held by Mr. Ingham that where goods 127 ). 
were delivered to a carrier at Brough to be conveyed 
to Darlington, the cause of action arose on the 
delivery of the goods to him at Brough, inasmuch as 
he would have been liable to an action for bteach of 
contract if he had failed to carry them to Darlington, 
and therefore that the action was well brought in the 
district within which Brough lay : (Ruddy. VhamberSy 
1 C. C. Chron. 127.) 

218. Concurrent Jurisdiction of the Superior Courts, 

— concurrent jurisdiction is, by sect. 128 , given to ot tiieSupe- 
the Superior Courts in tjje following cases : rior Courts. 

1st. Where plaintiff dwells more than twenty miles 
from the defendant. 

2nd. Where the cause of action did not arise wholly 
or in some material point within the juris- 
diction of the Court \vithin which the defen- 
dant dwells or carries on his business at the 
time of the action brought. 

3rd. Where any officer of the County Court shall be 
a party, except in respect of any claim to any 
goods and chattels taken in execution of the 
process of the Court, or the proceeds or value 
thereof. 

The following is the section verbatim : . .00 

® Section 128. 

Sect. 128 . And be it enacted, that all actions and proceed- 
ings which before the passing of this Act might have been jurisdiction 
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Book; IV. brought in any of Her Majesty’s Superior Courts of Record 
juKiSic- where the plaintiff dwells more than twenty miles from the 
TioN. defendant, or where the cause of action did not arise wholly or 
Ci^p. 1. in some material point within the jurisdiction of the Court 
As t oLoca JUy. whicli the defendant dwells or carries on his business at 

with Supe- the time of the action brought, or where any officer of the 
* ' County Court shall be a party, except in respect of any claim 
to any goods and chattels taken in execution of the process of 
the Court, or the proceeds or value thereof, may be brought and 
determined in any such Superior Court, at the election of the 
party suing or proceeding, as if this Act had not been passed. 

219 . 1st. Where Plaintiff dwells more than Twenty 
Miles from Defendant. — The distance is to be mea- 
sured by the nearest practicable public highway. In 
case of doubt as to distance the safest course will be 
to avoid the question by suing in the County Court 
instead of in the Superior Court. 

2 . Where 220. 2nd. Where the Ca^ise of Action did not arise ^ 
Jurisdiction of the Court 'where Defen- 
mi arise dant dwells^ <J’c. — What is a cause of action has been 

j^thin tiie already considered {ante^ p. 196). But upon other 

(icfeSaaiit^^^ provisions, as applicable to bills of exchange, an 

dwells. important and interesting question has been raised 

and decided in the Superior Courts. It is the case of 
Nindx. Nind V. Jihodes (1 C. C. Chron. ; 11 Law T. 133), 

OC^^Chron Rail Court, before Mr. Justice Coleridge. 

u i.iiw A rule had been obtained calling upon the plaintiff to 

333). show cause why a suggestion should not be entered 

to deprive him of costs. The action was upon a bill 
of exchange for less than 20/., and both the parties 
resided within the district of the Clerkenwell ('ounty 
Court. It went off ultimately upon a different point, 
but the question was raised and decided as to the 
jurisdiction in the case of bills of exchange. 

, Lush contended that bills of excliange are not within the 
provisions of the Act, inasmuch as the idea of locality does not 
attach to them; that the whole scope of the Act applies to 
contracts which may be said to have a locality, which is 
manifested by the language of sect. 128, which exempts from 
the jurisdiction of the County Court causes of action which 
“ did not jirise wholly or in some material point within the 


1. Where 
plaintiff 
“dwells more 
than tw'enty 
miles from 
defendant. 
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jurisdiction of the Court within which the defendant dwells,” Book IV. 
&c. ; that in coiitettinlation of law a bill of exchanere has no 

1 • t JUlilSDlC" 

locality, for winch reason the v(5nue ni such an action cannot be tion. 
changed. 

Barstow, contra, contended that the words in the section Loca Uty. 
being in tbeinsclvcs sufficientl;f large to include bills of ex- 
change, and the object of the Legislature being to bring (IC.CXhron. 
within the jurisdiction of the County Court all small pecuniary 
demands, there being no substantial reason why bills of exchange 
should be excluded, tljp Legislature having carefully pointed out 
what kinds of claims shall not be adjudicated upon in the 
County Courts, and not having in terms excluded bills of 
exchange, altliough, from the language of sect. 97, it is clear 
that such securities were not lost sight of, it must be gathered 
tliat they were not intended to exempt from the jurisdiction 
of the County Court. 


Lush explained that he did not contend that the County 
Court had not concurreut j urisdiction, but that bills of exchange 
were not within sect. 128. 

Coleridge, J. — I understand it to be admitted that the. 
County Court may have concurrent jurisdiction. The section 
giving the general powers to the County Court is the d8th, 
which gives it jurisdiction in all pleas of personal actions 
where the debt or damage claimed is not more than twenty 
IK)unds; and then there is a proviso, which is very minute, 
wliich excludes any action of ejectment, or in which the title to 
any corporeal or incorporeal hereditaments, or any toll, &c. 
shall be in question, or in which the validity of any devise, &c. 
may be disputed, or any action for malicious prosecution, or for 
any libel or shinder, or for criminal conversation, or for seduc- 
tion, or breach of promise of marriage. Now it is clear that 
bills of excliange would conic witliin the general words, and it 
is equally clear that they are not Mjrithin the exception ; then, if 
the County Court has a general jurisdiction over them, what is 
there which excludes them ? 1 do not find any tiling in the 

128th section which gives a concurrent jurisdiction where the 
cause of action “ did not arise wholly, or in some material 
point, within the jurisdiction of the Court within which the 
defendant dwells or carries on his business at the time of the 
action brought.” I think that unless you can show that the 
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Book IV catuse of action did not arise within the jurisdiction, that the 
jiiBwwc- jurisdiction must be considered to have attached ; and I think 
tioN. tliat it has done so in the present instance. I think, therefore, 

Cap. 1. that that ground of objection to the rule fails. 

AHo Locality, 

•• Some” application of the expression “ wholly or in 

materia) some material point,” to me term cause of action,” 
point.” jjj this section, confirms the view taken by the Court 
of Exchequer of the meaning of the term as used in 
this statute. The words in some material point” 
will remove much of the difficulty which arises upon 
the application of the term cans? of action” under 
the Coth section, although many questions might be 
suggested in which it would be very difficult to deter- 
mine what is “a material point” in the cause of 
action. For instance, plaintiff and defendant dwell 
in different counties. Defendant orders goods of 
plaintiff at his (defendant’s) dwelling, and they are 
delivered to defendant’s carrier at the dwelling of the 
plaintiff. Are both the order and the delivery to be 
deemed parts of one cause of action, so as to make 
the order given where the defendant dwells “ a 
material point” and exclude the jurisdiction of the 
Superior Courts ? As ** the cause of action,” accord- 
ing to the definition in Grimhley v. Aykroyd (1 Cox 
& Macrae, 79)> means the whole demand, and the 
order is a material point in that, it is probable that 
there would be no concurrent jurisdiction. But if 
the term “ cause of action” were to receive its usual 
legal interpretation, as that which gives the right of 
action, inasmuch as that right did not accrue till 
delivery, the place of delivery would be the locality in 
which the cause of action would have arisen. 

For the interpretation of the terms where 
defendant dwells” or “ carries on his business,” see 
antBi pp. 1 93, 1 95. 

3. Where 221. 3rd. Or, where* any Officer of the County 
the entity CoMrf shall he a party. — It will be observed that the 
Court IS a words employed are, " any officer of the County 

party Court.” This is important, for it determines any 

doubt that might have arisen whether the language 
is general as applicable to the officers of all County 
Courts, or only to the officers of the particular Court. 
There can, however, as we presume, be no question 
that it is limited 1 k) the officers of the particulai 
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County Court, who, though they may sue in the Book iv. 
Superior Court for any cause in which, had they not juawmt- 
been in office, they must have sued in their own tion. 
County Court, are still under the same obligation as — 
others who sue in any other County Court for any AstoLicllitv 
cause of action whicn they might otherwise have - 
maintained there. -Actions by 

But here, again, the question arises, what is the the courts, 
meaning of the term the County Court? This has 
been already considered {ante, p. 82), and thither the 
reader is referred. It will suffice to observe here. 


that if we have rightly read the County Court as 
comprising all the Courts in the couniy, the officers 
are in this position as to their privilege : 


1st. An officer may sue in the Superior Court for 
any cause of action within the jurisdiction of any of 
the Courts within his county. 

2nd. He must sue in the County Court, like other 
persons, for any cause of action within the jurisdiction 
of any County Court without his own county. 

3rd. Where the cause of action arose partly within 
the jurisdiction of his own County Court and partly 
within that of another couniy, perhaps the locality 
in which the cause of action was completed would be 
that by which the question as to his right to sue in 
the Superior Court would be solved. But in such 
case the more prudent course will be to sue in the 
County Court. 


222. Actions against Officers generally, — It is to be Actions 
observed that this concurrent jurisdiction of the 
Simerior Courts applies equally where any officer of 
a County Court is a defendant, except in respect .of 
any claim to any goods and chattels taken in execu- 
tion of the process of the Court, or the proceeds or 
value thereof;” (sect. 128.) In resolving where to sue 
an officer of the County Court, it will, therefore, be 
necessary, first, to consider that he may be sued in the 
County Court, like any private person, in any case, if 
the plaintiff pleases, and must be so sued in some 
cases; and that the privilege to sue him in the 
Superior Court is only concurrently reserved in parti- 
cular cases ; that is to say, 

1st. In any case where, had he not been an officer, 
he might have been sued, he may still, at the plain- 
tiffs option, be sued in the County Court. 
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Book IV 2nd. He must be sued in the County Court, if the 
jue”i)« cause of action did not arise, or if he does not dwell 

TioKT or carry on his business, within the jurisdiction of the 

j County Court of which he is an officer. The reasons 
A<ifnLo,ahtv statcd above why, as it seems to us, the term the 
County Court would not be limited to the District 
Court, but extends to the whole county. The same 
observations as to the ‘‘ cause of action” are also to 
be considered in this case of an action against, as in 
that of an action by, an officer. 

3rd. llie privilege to sue an officer of the County 
Court in the Su})erior Courts is only reserved in 
particular cases ; first, where the matter at issue is 
not in respect of any claim to any goods and chattels 
taken in execution of the })iocess of the Court, or 
the proceeds or value thereof ; secondly, where, if he 
had not been an officer, the case would have been 
within the jurisdiction of the County Court. 

223. Actions against Officers for Proceedings under 
this Act, — Sect. 138, for the protection of officers 
Ilioriiinli. acting in execution of the statute, enacts, that “ all 
thi> actions and prosecutions to be commenced against 
any person for anything done in pursuance of this Act 
shall be laid and tried in the county where the fact 
was committed j” and the 82nd section provides that 

it shall be lawful for the defendant, in any actiem 
brought under this Act, within such time as shall be 
directed by the rules made for regulating the practice 
of the Court, to pay into Court such sum of money 
as he shall think a full satisfaction for the demand 
of the plaintiff,” &c. Upon these sections two 
extremely curious questions have arisen in the Car- 
marthenshire County Court in the case of Morris v. 
Gardnor (1 C. C. Chron. 263), in which the facts 
were as follow ; 

M Mj. \ It was a plaint against the High Bailiff of the 
trespass in taking the horse of the jdaintifl 
2 b? in execution under a judgment against one Powell. 

The defendant resides at Carmarthen, out of the 
jurisdiction of the Court, and the summons had been 
issued without leave of the Court. I'he levy had 
been made in Cardiganshire, but in a part of it which 
was within the district of one of the Carmarthenshire 
Courts. 

The defendant had pleaded that no notice'of action 
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had been given. Upon these facts and pleadings two book iv. 
points were raised. First, for the plaintiff, it was 
contended by Lloyd Hall, that the 138th section, 
requiring notice of action, did not apply to actions in , — 

the County Court, hut only to actions in the Superior AJilTomiuy. 
Courts. The 58th section gives to the County Courts 
jurisdiction in all pleas of personal actions, with some 'GZallw 'a 
specified exceptions, and the 59th section prescribes c. c. ciuUi. 
the manner in which they are to be brought in this 
Court, namely, by plaint commencing a suit. The 
138th section, being in derogation of a common law 
right, is to be construed strictly, and the term there 
used is “ all actions and prosecutions,” showing that 
proceedings in the Superior Courts were contem- 
plated, and not suits in the County Court. The 
entire language of the 138th and 139th sections 
was applicable only to proceedings in the Superior 
Courts. ITie latter part of the 138th section, also, is 
inconsistent with the 82nd section, one providing that 
where money is paid into Court the plaintiff shall, 
and the other that he shall not, recover. He con- 
tended, therefore, that the 82nd section applied to 
suits in this Court, and the 138th section to actions 
in the Superior Courts, and consequently that no 
notice was necessary. But, upon this point, the 
learned Judge, Mr. Johnes, remarked, “As to the 
defect of notice of action, it has been argued for the 
plaintiff, that, under the 138th section, the words ‘ all 
actions’ are not to apply to actions in this Court. 1 
do not myself see the inconsistency, in fact, of the 
82nd and 1 38th sections ; although there may be a 
verbal discrepancy, the actual result as to the pay- 
ment of costs by the plaintiff is to be the same by 
both, or, at all events, the 138th section may be taken 
to be an exception to the 82nd. As to the meaning 
of the word ‘ action,’ when a party is aggrieved he 
brings his action; the term ‘plaint’ is contradis- 
tinguished from ‘writ,’ but the suit is an action, 
whether commenced by one form of proceeding or 
the other. The plaint is not the action itself ; it is 
only the mode of commencing it. I think, there- 
fore, that as the phrase is general, — ‘ all actions,’ — it 
is applicable as well to suits in this Court as to those 
in the Superior Courts.” 

The other point is a more doubtful one, and 
appears to be a casus omissus in the Act. It was 
T 2 
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liooK IV. contended that if the 138th section was held to 
jrRiSic- extend to suits in the County Court, this Court had 
TioN. not jurisdiction, because the levy was in the county 
^ ~ of Cardigan, and this was the County Court of Car- 

AstoLocmy, marthenshire, and although the latter Court embrace^ 
— a portion of the former county, the 138th section 
aa?dnor\\ imperatively required that ‘‘ all actions and prosecu- 
<!. c Chron. tions to be commenced against any person for any 
203). thing done in pursuance of this Act, shall be laid and 

tried in the county where the fact was committed j nor 
^ was that construction of those express words affected 
bjr the 2nd section, and the Order in Council which 
gives jurisdiction to the Carmarthenshire Coiut over 
the portions of Cardiganshire which are included in 
its district. This was Lloyd Hairs very ingenious 
argument: — ‘‘ If the 138th section be held to apply 
to suits in this Court, the consequence would be, 


that the trial of this cause must be in the county of 
Cardigan, as the levy was made in that county, whilst 
this Court is the Carmarthenshire County Court, 
which, by the 2nd section of the Act, and the Order 
in Council of the 9th March, 1 847, has jurisdiction 
over that part of Cardiganshire ‘ in like manner,’ as 
if that part was a part of the county of Carmarthen. 
But he contended that, though jurisdiction was given 


to this Court over that part of Cardiganshire, in like 
manner as if it were part of the county of Carman 
then, yet, nevertheless, neither the 2nd section, nor 
the Order in Council, made that part of Cardiganshire 


any part of the county of Carmarthen; and he 
doubted whether any Order in Council could legally 
direct the Carmarthenshire County Court to be held 


locally ^vithin that part of its jurisdiction which is in 
Cardiganshire, How, then, could this suit be * laid 


and tried’ in the county of Cardigan, which was 
imperative by the 138th section? The other district 
County Courts of Cardiganshire could in no way get 
seisin of the cause, as defendant did not live or carry 
on his business there, and the cause of action did not 


accrue within the limits of their respective jurisdic- 
tions, By the 58th section all pleas of personal 
action not specifically excepted were amenable to this 
Court, but if this Court could not try such in the 
county of Cardigan, as fjirected by the 138th section, 
this Court would be ousted of a portion of its juris- 
diction under the 58th section, unless the 138th 
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section was held not to be applicable to plaints in the 
County Court, and iiyustice would be done to- all 
plaintiifs similarly circumstanced, unless the actual 
damage sustained exceeded bL ; because they could 
not sue for a less amount of damage in the Superior 
Courts by the 12Btb section, without consequences 
following which would be worse than the injury sus- 
tained, for the exception in the 128th section applies 
to all cases arising from a claim to goods levied under 
colour of process of this Court. The 63rd section 
and the 1 1 8th section both show that such suits are 
to be brought in the Inferior Court. If, then, the 
1 38th section be held to apply to these plaints, all 
trespasses to property by the officers of the Court in 
that part of Cardiganshire and other i)ortions of 
counties all over England similarly circumstanced 
must go unredressed where the damage is less than 
5/., contrary to the spirit of 9 Hen. 3, c. 29. It is 
the duty of the Court, he submitted, to construe 
all the portions of the same Act in such a way, if 
possible, that they shall not be inconsistent with each 
other; and though it was true that, through the 
negligent way in which the County Courts Act was 
drawn, the word ‘ action’ was sometimes used in- 
stead of ^ suit’ or ‘ plaint,’ in some of the sections 
applicable to proceedings in the County Court, yet, 
from the inconsistency of the 82nd and 138th sections 
and the conflict of the 58th with the same section, he 
submitted that the word ‘actions’ in that latter 
section ought not to be interpreted to include a plaint 
in the County Court, and therefore in such a plaint 
of ‘ a plea of personal action’ in this Court as the 
present the defendant is not entitled to a month’s 
notice.” 

The learned Judge, however, not without some 
doubt, held that the portions of the district that were 
in Cardiganshire were “in the county,” within the 
meaning of the 13Sth section, and therefore that the 
suit was properly brought in the County Court of 
Carmarthenshire. He said, “ As to the difficulty 
suggested about the venue being local to the county 
where the fact complained of occurred, what is meant 
by being tried in the county ? This section must be 
taken in connection with the 2nd section. Jf con- 
strued strictly according to its words, the trial must be 
had in Cardiganshire. It could not be taken in any 
T 3 
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Oardnor ( 1 
C. C. Chron. 
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Book IV. of the district Courts of Cardiganshire, as not being 
juBiswc* within their district jurisdiction ; but, under the 2nd 
TioN. section, that part of the county of Cardigan where 
cvT i occurred is brought within my jurisdiction 

AatoLoc^y, here, ‘ in like manner as if it were part of (this) the 
~r— adjoining county,’ to which it is added or annexed. 
'aurdnor\\ ^ ^T^e no decision as to the meaning of the 2nd 
c. chron. section ‘ in like manner as if it were part of the 
adjoining county.’ It may be, as ar^ed for the 
plaintiff, that the part of Cardiganshire is added 
to this county for the pmpose merely of bringing 
actions here. If that construction is really to be put 
on the section, and that part of the county of ^Cardi- 
gan is not made by the Order in Council for the pur- 
poses of this action a part of the county of Carmar- 
then, no action can be brought in this or any other 
similarly circumstanced County Court for such an act 
as is the subject of the present suit. That would be 
grossly unjust, but it would^ be the defect of the 
Legislature. But it does not appear to me to be any 
violent construction to put on the 2nd section and 
the Order in Council to hold that, for the purposes ol 
venue, it may be considered to be within the limits of 
this county, llien, if so, there is no occasion to put 
a violent construction on the 138th section, so as to 
prevent its operation being as extensive as its w^ords. 
I therefore conceive the meaning of that section to 
apply to actions in this Court as well as those in the 
Superior Courts, and so decide that a month’s 
notice of action to the defendant is requisite, and that 
not having been given here the plaintiff’ must be 
nonsuited.” 



CAP. 11. 


AS TO THE SUBJECr-MATTEll. 

The subject-matters to which the jurisdiction of the • 

County Courts is to extend are defined by several jciusmc- 
sections of the County Courts Acts, and perhaps the 
most convenient form of treating? them will be, first, ^^>72. 
to present them in a group, and then to comment 
upon each one separately. matter. 

. . The juris- 

224. Sections relating to the Subject-matters over <3iction. 
which the Court has jurisdiction, — These are sections 
3, 22, 58, G3, 64, 65, 98, US, 1J9, and 122 of 9 & 10 
Viet. c. 95; and sections 1, 17, and 18 of 13 & 14 
Viet. c. 61. 

Sect. 3. And be it enacted, that every (^ourt to bo holden Section 3. 
under this Act shall have all tlie jurisdiction and powers of the Courts held 
County Court for the Eecovery of Debts and Demands, as altered 
by this Act, throughout the whole district for which it is the same 
holden, and there shall bo a Judge for each district to be created as^county” 

under this Act, and the Comity Court may be holden simul- Courts, and 
1-11 r 1 1 - - 1 to ho Courts 

taneously m all or any of such districts; and every Court of Iteeord. 

holden under this Act shall be a Court of liecord. 

Sect. 22 And be it enacted, that the Judges and other officers Section 22. 
to be appointed under this Act shall be authorized and required judges, &c. 
to perform all such duties in or relating to any causes or matters 
depending in tlie High Court of Chancery, or before any Judge Act autho- 
tliereof, or before the Lord Chancellor in the exercise of any p^^orm cei- 
uuthority belonging to him, necessary or proper to be done in ^ 

their respective districts, as the Lord Chancellor shall from time matters ck- 
to time by any general order direct, and for this purpose, and of 

subject to the general rules and orders of the said Court, shall Chanc( ry. 
have and exercise all such authorities as may be duly exorcised 
by the Commissioners or other officers of the said Court by 
whom such duties are now usually performed, and shall be 
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entitled to receive the same fees and sums of money as are now 
payable in respect thereof, to be accounted for and applied by 
them as the oilier fees authorized by this Act to be received are 
directed to be. accounted for and applied : provided always, that 
the future amount of such fees shall continue subject to the 
same authority for revising the same to which it is now subject. 

Section 58. 58. And be it enacted, that all pleas of personal actions,, 

Jurisdiction where the debt or damage claimed is not more than twenty 
of the Court, whether on balance of account or otherwise, may be 

holden ip the County Court, without writ; and all such actions 
brought in the said Court shall be beard and determined in a 
summar}’ way in a Court constituted under this Act, and ac- 
cording to the provisions of this Act: provided always, that tint 
Court shall not have cognizance of any action of ejectment, or 
in which the title to any corporeal or incorporeal liereditarnents 
or to any toll, fair, market, or franchise, sliall be in riucstion. 
or in which the validity of any devise, bequest, or limitation 
under any will or setllcment may be disputed, or for any 
malicious prosecution, or for any libel or slaiuler, or for 
criminal conversation, or fer seduction, or brcacli of promi.-o 
of marriage. 

13 & 14 Viet Whereas by an Act passed in the tenth yi'c.r of ilm 

•. 0],s. 1. reign of Her present ]\Iajcsty, intituled “ An Ad for tlie more 
ea.sy ilecovery of funall Debts and J>emands in England,” juris- 
diction is given to the Courts Imldcn under the said Act for 
the recovery of certain debts, damages, and demands therein 
mentioned not exceeding Iwimty pounds: and whereas it is 
expedient to extend the provisions of the suid Act, and also of 
a certain other Act passed in the ihirtcenth year of the reigrj 
of Her said Majesty, intituled “An Act to amend the Act fer 
the more easy Recovery of Small Debts and Demands in 
England, and to abolish certain Inferior Couids of Record,"' to 
debts, damages, and demands not exceeding the sum of fifty 
pounds, aud to alter and amend the said first-mentioned Act in 
manner hereinafter mentioned: bo it therefore enacted by the 
Queen’s most excellent Majesty, by and with the advice and 
consent of the Lords spiritual and temporal, and Commons, in 
this present Parliament assembled, and by the authority of the 
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same, that the jurisdiction of the several Courts holden or to Book IV. 

be holden under the said Act of the tenth year of Her ^Majesty ju^/sdic- 

shall extend to the recovery of any debt, damage, or demand 

not exceeding the sum of fifty pounds, and to all actions in Cap. 2. 

respect thereof (save and except the several actions specified 

in the proviso in section fifty*eigl)t of the same Act); and that 

the several powers and provisions of the said several Acts of the 

lentil and thirteenth years of Her Majesty, and all rules, orders, 

and regulations which have been or may be made in pursuance 

of the said Acts or either of them, shall extend to all debts, 

damages, and demands which may be sued for in the said 

Courts or any of them not exceeding the sum of fifty pounds, 

and to all proceedings and judgments for the recovery of the 

same, or otherwise in relation thereto respectively, as fully .and 

effoetually, to all intents and purposes, as the same respectively 

arc now or may be applicable to debts, damages, and demands 

within the present jurisdiction of the said Courts. 

Sect. 17. And be it enacted, that if both parties shall agree, Section 17. 

by a memorandum signed liy them or by tlioir atlonicys, that , 

; ^ 1 P , . In certain 

the County Court shall liave power to try any of tne actions cases, on 

hereinbefore rospeetiviily mentioned, in wliicli the sum sought Sie*iKirties 

to be recovered shall exceed the sum of five pounds by the said court shall 

have poiver 

recited Act or fifty pounds by this Act limited in the case of to try cause':, 
such actions respectively, or any action in which the title to J^natters' be^ 
land, whether of freehold, copyhold, leasehold, or other tenure, beyond its 
or to any tithe, toll, market, fair, or other franchise, shall be in 
question, then and in such case the said Court shall have juris- 
diction and power to try such action: provided always, that 
the said parties or their attorneys shall state in their said 
memorandum of agreement, that they know such cause of 
action to he above the said sums rcsiiectively, or that they 
know such title to come in question in such action, and pro- 
vided that such memorandum shall be filed with the Clerk of 
the said Court at the time of filing the demand of the plaintiff’: 
provided also, that all local actions to be tried before any County 
Court with the consent of the parties shall be brought and 
tried in that jurisdiction only in which the lands, tenements, 
or hereditaments, or some part tliereof are situate, are in respect 
whereof such actions shall be brought. 
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Book IV. Sect. 18. And be it enacted, that if any party shall sue 
juKiSic- another in any County Court for any debt or other cause of 
action for which he hath already sued him and obtained judg- 
Cap. 2. ment in any otlier court, the proof of such former suit having 
brouglit and judgment obtained may be given, and the 
party so suing shall not be entitled to recover in such second 
suit, and shall be adjudged to pay three times the costs of such 
second suit to the opposite party. 


ject-matter. 
Section 13. 


No second 
suit in 
second court 
for the same 
cause. 

9 & 10 Viet, 
c. 95. 

Section 63. 


Sect. 63. And be it enacted, that it shall not be lawful for 
any plaintiff to divide any cause of action for the purpose of 
bringing two or more suits in any of the said Courts, but any 
plaintiff having cause of action for more than twenty pounds, 
for which a plaint might be entered under this Act if not for 
more than twenty pounds, may abandon the excess, and there- 
upon the plaintiff shall, on proving his case, recover to an 


Demands 
not to be 
divided for 
the purpose 
of brining 

two or more amount not exceeding twenty pounds; and the judgment of the 
fiuits. Court upon such plaint shall be in full discharge of all demands 

in respect of such cause of action, and entry of the judgment 
shall be made accordingly. 


„ . , Sect. 64. And bo it enacted, that it shall be lawful for any 

Section 64. , ' 

person under the age of twenty-one years to prosecute any suit 

8u?for Court h olden under this Act for any sum of money not 

wages. greater than twenty pounds which may be due to him for wages 
or piece-work, or for work as a servant, in the same manner as 
if he were of full age. 


Section 65. 

Cases of 
partnership 
and intes- 
tacy. 


Sect. 65. And be it enacted, that the jurisdiction of the 
County Courts under this Act shall extend to the recovery of 
any demand, not exceeding the sum of tw’cnty pounds, 
which is the whole or part of the unliquidated balance of a 
a distributive account, or the amount or part of the amount of 
partnership share under an intestacy, or of any legacy under 
a will. 


Section 93. ‘Sect. 98. And be it enacted, that it shall be lawful for any 
Parti^av obtained any unsatisfied judgment or order in 

ing obtained any Court held by virtue of this Act, or under any Act repealed 
fied^judg ** ^7 payment of any debt or damages or costa 
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to obtain a summons from any County Court within the limits 
of winch any other party shall then dwell or carry on his 
business, such summons to be in such form as shall be directed 
by the rules made for regulating the practice of the County 
Courts as herein provided, and toi)e served personally upon the 
person to whom it is directed, requiring him to appear at such 
time as shall be directed by the said rules to answer such 
things as are named in such summons ; and if he shall appear 
in pursuance of such summons he may be examined upon oath 
touching his estate and effects, and the manner and circum- 
stances under which he contracted the debt or incurred the 
damages or liability which is the subject of the action in which 
judgment has been obtained against him; and as to the means 
and expectation he then had, and as to the property and means 
he still hath, of discharging the said debt or damages or 
liability, and as to the disposal he may have made of any 
property; and the person obtaining such summons as afore- 
said, and all other witnesses whom the Judge shall think 
requisite, may be examined upon oath touching the inquiries 
authorized to bo made as aforesaid; and the costs of such 
summons and of all proceedings thereon shall be deemed costs 
in the cause. 

Sect. 118. And be it enacted, that if any claim shall be 
made to or in respect of any goods or chattels taken in execu- Claims as to 
tion under the process of any Court holden under this Act, or execution 
in respect of the proceeds or value thereof, by any landlord for to be udjudi- 
rent, or by any person not being the party against whom such conrt.^” 
process has issued, it shall be lawful for the Clerk of the Court, 
upon application of the officer charged with the execution of 
such process, as well before as after any action brought against 
such officer, to issue a summons calling before the said Court as 
well the party issuing such process as the party making such 
claim, and thereupon any action which shall have been brought 
in any of Her Majesty’s Superior Courts of Record, or in any 
local or inferior Court in respect of such claim, shall be stayed, 
and the Court in which such action shall have been brought, or 
any Judge thereof, on proof of the issue of such summons, and 
that the goods and chattels were so taken in execution, may 
order the party bringing such action to pay the costs of all pro- 
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Section 118. 
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Book IV. ceedings had upon such action after the issue of such summons 
out of the County Court; and the Judge of the County Court 
TioN. shall adjudicate upon such claim, and make such order between 


Cap. 2. 


the parties in respect thereof, and of the costs of the proceed- 


As to the Sub- infrs, as to him shall seeni fit, and such order shall be enforced 
ject~matter. . " ^ , 

111 like manner as any order made m any suit brought in sucli 


Court. 


Section 119. Sect. 119. And be it declared and enacted, that all actions of 
Actions of replevin in cases of distress for rent in arrear or damage faisant 
replevin may wJiich shall be brought in the County Court .shall be brought 
vvdtbout^writ without writ iu a Court held under this Act. 


By sect. 122, power is friven to the Jud^e to 
give possession of tenements in certain cases, as 
follows : 


Section 122. Sect. 122. And be it enacted, that when and .so soon as the 

Posse^iion of interest of the tenant of any house, land, or other 

small tenc- corporeal hereditament, where the value of the t^rcini.ses or the 
inents may 

be recovered rent payable in respect of such tenancy did not exceed tho sum 
County”^ of fifty pounds by tlie year, and upon which no fine .shall have 
Court. been paid, shall have ended, or shall have been duly determined 
by a legal notice to quit, and such tenant, or, if such tenant do 
not actually occupy the premises, or occupy only a p.art thereof, 
any person by whom the same or any part thereof sliall be then 
actually occupied, shall neglect or refuse to (]uit and deliver up 
possession of the premises, or of such i)arL thereof respectively, 
it shall be lawful for tlic landlord or his agent to enter a plaint 
in the County Court to be holden under this Act, and there- 


If tenant, &c, 
neglect to 
appear, or 
refuse to give 
possession, 
Judge may, 
on proof of 
service of 
summons, 
i.'Suo a war- 
rant to en- 
force the 
same. 


upon a summons shall issue to the person so neglecting or 
refusing; and if the tenant or occupier shall not thereupon 
appear at the time and place appointed, and show cause to the 
contrary, and shall still neglect or refuse to deliver up posses- 
sion of the premises, or of such jiart thereof of which he is then 
in possession, to the said landlord or his agent, it shall be 
lawful for such landlord or agent to give to the Court proof of 
the holding, and of the end or other determination of the 
tenancy, with the time or manner thereof, and, where the title 
of the landlord has accrued since the letting of the premises, 
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the right by which he claims the possession ; and upon proof of 
service of the summons, and of the neglect or refusal of the 
tenant or occupier, as the case may be, it shall be lawful for the 
Judge to issue a warrant under the seal of the Court to any 
Bailiff of the Court, requiring and authorizing him, within a 
period to bo therein named, not lesd than seven or more than 
ten clear days from the date of such warrant, to give possession 
of the premises to such landlord or agent; and such warrant 
shall be a sufficient warra^jjt to the said Bailiff to enter upon the 
premises, with such assistants as he shall deem necessary, and 
to give possession accoi'dingly ; provided always, that entry 
upon any such warrant shall not be made on a Sunday, Good 
J'h-iday, or Christmas-day, or at any time except between the 
hours of nine in tlie morning and four in the afternoon: pro- 
vided also, that nothing herein contained shall be deemed to 
protect any person by wljom any such warrant shall be sued 
out of the County Court from any action wbicb may be brought 
against liim hy any such tenant or occupier for or in respect of 
such entry and taking jiossessiou where such person had not, at 
tl)o time of suing fout the same as aforesaid, lawful right to the 
possession of the sauu* premises. 

225. Courts to have the same Jurisdiction as the old 
County Courts . — It is to be observed that, by sect. 3, 
“ every Court to be holden under this Act shall have 
all the jurisdiction and ])o\vers of the County Court 
for the Koeovery of Debts and Demands, as altered 
hy this Act, throughout the whole district for which 
it is lioiden.” If, therefore, any question arise as to 
the extent of jurisdiction, reference should always be 
iniide to the old jurisdiction of the County Courts, 
which is transferred to the new Courts and now be- 
longs to them, and, if not altered by the Act. will 
exist, and may be exercised as formerly. 

22C) Officers to act as Commissioners, c^’C. in Chan- 
cery » — It is provided, by section 22, that the Judgfcs 
and officers appointed under this Act “ shall he 
authorized and required to perform all such duties in 
or relating^ to any causes or matters depending in the 
High Court of Cffiancery, or before any Judge thereof, 
or before the Lord Chancellor, in the exercise of any 
authority belonging to him, necessary or proper to he 
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Book IV. done in their respective districts, as the Lord Chan- 
juB™ic. cellor shall from time to time by any general order 
TioN. direct/^ We are not aware that any such order has 
— been made, and we are unable to define the precise 
purpose of this section, unless it be to enable the 
ject-matter. officers of the County Courts to perform the duties of 
(Commissioners for tahing evidence in suits, answers, 
&c. 

227 . Actions in the County"^^ Courts. — ^These are 
stated in section 58 (extended by 13 & 14 Viet. c. 61, 
s. 1.), which also contains the exceptions. It will, 
perhaps, be more convenient to treat them separately, 
and consider, 

1st. What actions may be brought in the County 
Courts. 

2nd. What actions may not be brought in the County 
Courts. 

228. 1st. Actions that may he brought in the County 
Courts. — By 9 & 10 Viet. c. 95, ss. 58 & 63, and 13 
& 14 Viet. c. 61, s. 1, taken together, it is enacted, 

“ That all pleas of personal actions, where the debt or 
damage claimed is not more than fifty pounds, whe- 
ther on balance of account or otherwise, may be 
holden in the County Court without writ. Provided 
that it shall not be lawful for any plaintiff to divide 
any cause of action for the purpose of bringing two or 
more suits in any of the said Courts ; but any plaintiff 
having cause of action for more than fifty pounds, for 
which a plaint might be entered under this Act if 
not for more than fifty pounds, may abandon the 
excess, and thereupon the plaintiff shall, on proving 
his case, recover to an amount not exceeding fifty 
pounds.” 

All personal actions may be maintained in the 
County Court, except such, 

1. In which title to any corporeal or incorporeal 
hereditaments, or to any toll, fair, market, or franchise 
is in question. 

2. In which the validity of any devise, bequest, or 
limitation under any will or settlement may he dis- 
puted. 
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3. For malicious prosecution. 

4. For libel. 

5. For slander. 

6. For criminal conv^sation. 

7. For seduction. 

8. For breach of promise of marriage. 

With these exceptions, every personal action may 

be brought in the County Court. The decisions 
upon the limits to these exceptions will be given when 
they come to be treated of. 

And if any question should at any time be raised Reference to 
upon this point, it will be necessary to refer to the jurisdiction 
jurisdiction of the old County Courts in order to 
solve it. For it is to be observed that section 3 Court*, 
enacts that every Court to be holden under this 
Act shall have all the jurisdiction and powers of the 
County Court for the Recovery of Debts and 
Demands as altered by this Act,” and the preamble 
reminds us that the County Court is a Court of 
ancient jurisdiction, having cognizance of all pleas of 
})ersonal actions to any amount, by virtue of a writ of 
jusHcies issued in that behalf.” Hence, subject only 
to the above exceptions, the new County Courts 
have jurisdiction over every subject-matter over which 
the old County Courts had jurisdiction by virtue of a 
writ of justicies, and the exceptions of this statute, 
being in derogation of an authority, will be construed 
strictly. In determining, therefore, if an action will 
lie, it will be necessary, w'hen satisfied that it is a 
good cause of action in law, to consider, first, whether 
it comes within either of the exceptions in the (bounty 
Courts Act; secondly, whether it falls within the 
term “ all pleas of personal actions ;” and if there be 
a doubt as to this, thirdly, whether it could have been 
heard by the old County Court by virtue of a writ of 
justicies, for, if so, it is within the jurisdiction of the 
new County Court. 

** Real actions, or (as they are called in the Mirror), Real actions, 
feudal actions, which concern real property only, are 
those whereby the plaintiflp, when called the deman- 
dant, claims the specific recovery of any lands, tene- 
ments, and hereditaments;” (Step. Com.vol. 3, p. 45.) 

But this form of action is abolished by a recent statute. 

" Personal actions are those whereby a man either 
claims the specific recovery of a debt or personal actions, 
chattel, or satisfaction in damages for some injury 


217 


Book IV. 

THE 

JURISDIC- 

TION. 

Cap, 2. 

As to the Sub- 
jechmatter. 



218 


LAW AND PRACTICE OF 


Book IV. 

THE 

JURISDIC- 

TION. 

Cap. 2. 
to the Sub' 
jcct'-matter. 


Division of 
person a I 
actions. 


Forms of 
personal 
action.s. 


Drl.t. 


Covenant. 


Jii‘‘ inue. 


'I'i'cspass. 


Case. 


done to his person or property; being the same which 
the civil law calls * actiones in personam, qua adversus 
eum intenduntur qui ex contractu vel delicto ohligatus 
est aliquid dare vel concedere,* '^ (Ins. 4, 6, 15.) 

** Mixed actions are suits partaking of the nature 
of the other two, wherein some real property is de- 
manded, and also personal damages for a wrong sus- 
tained (Step. Com. vol. 3, p. 459.) 

“ Personal actions are founded on contracts or on 
torts, a term used to signify such wrongs as are in 
their nature distinguishable from breaches of contract ; 
and these torts are often considered as of three kinds, 
viz., nonfeazance, or the omission of some act which a 
man is bound to do; misfeazance, being the improper 
j)erforinance of some act which he may lawfully do ; 
or malfeazance, being the commission of some act 
which is unlawful {lb. vol. 3, p. 460.) 

“The forms of personal actions in use are the 
following, debt, covenant, detinue, trespass, trespass on 
the case, Micl replevin; the two first being founded 
generally on contract, the remainder on tort {lb. 
p. 461.) 

Debt lies where the object is the recovery of a debt, 
that is, a certain sum of money alleged to be due to 
the plaintiff. 

Covenant lies where redress in damages is sought for 
the breach of a covenant, that is, of an agreement by 
deed. 

Detinue, lies where the object is to recover a chattel 
personal unlawfully detained. 

Trespass lies where the plaintiff claims damages for 
a tresj)ass, or (as it is more fully exj)ressed,) a trespass 
vi et armis, that is, an injury accompanied with actual 
force, as in the case of a battery or imprisonment ; 
or, at least, implied force, as in the case of an unlaw- 
ful but peaceable entry upon the plaintiff’s land. 

Trespass on the case (which derives its name 
from tne comparative })articularity with which the 
circumstances of the plaintiff’s case are detailed 
in its uritten allegations,) is very com]jrehensivc in 
its scope, and may be said to be in every case where 
damages are claimed for an injury to person or ])ro- 
perty not falling wdthin the compass of the other 
forms. And, as regards its relation to tresjiass, we 
may notice this settled distinction, that where an act 
is (ione which is in itself an immediate injury to ano- 
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ther person or property, then the remedy is usually Book iv. 
by an action of trespass m et armis j hut where there jy™ 
is no act done, but only a culpable omission, or where tion!^ 
the act is not immediately injurious, but only by cow- ~ — 

sequence ox collaterally^ then no action of trespass AstTthe^suh. 
vi et armis will lie, but an action on the case for the jecumatter, 
damages consequent on such omission or act. To 
which we may add, that where the subject-matter 
affected is not corporeal and tangible, so that the idea 
of force becomes inapplicable, then, though the injury 
be by way of act done, and its operation be direct and 
immediate, yet the remedy is case and not trespass 
(Step. Com. vol. 3, p. 461.) 

Damages. — Personal actions can only be brought Damages, 
to recover specific chattels, or damages for an injury 
sustained. But an action for damages will in general 
lie wherever a right has been invaded, or, in other 
words, an injury committed, although no damage 
should have been actually sustained : it being mate- 
rial to the establishment and preservation of the right 
itself, that its invasion should not pass with impunity. 

But it is requisite that "the plaintiff should have 
sustained some loss or inconvenience^ whether actual 
or nominal, of a kind proper and peculiar to himself, 

— for where the damage is of a merely public charac- 
ter, affecting the subjects of the realm at large as well 
as the plaintiff, no civil action lies, although the law 
considers the injury in that case as amounting to a 
crime, and, consequently, as a fit subject for an indict- 
ment. Thus, no action can be maintained for an 
encroachment on the highway. Wherever extraordi- 
nary damage, indeed, is sustained by an individual, he 
has, in general, a right of action as for redress by a 
civil action, though the case may, in its circumstances, 
also amount to a crime {Ih. p. 465.) 

" Moreover, though an action will he for an injury 
unattended with actual loss or damage, yet none can 
be maintained, even for loss or damage actually in- 
flicted, unless it result from iiyury — it being a maxim, 
that a mere damnum absque injurid is not actionable.” 

{Ib. p. 465.) 

And a plaintiff is not entitled to recover in respect 
of any damage that is too remote, or, in other words, 
flows not naturally and directly from the alleged injury: 
(Comyn’s Dig. " Action on Case.”) 

And as to suits of every class, it is a general rule 

u 2 



220 


LAW AND PRACTICE OF 


that the right of action is not assignable^ so as to 
enable the assignee to sue in his own name. The 
exceptions are in the cases of a bankrupt or insolvent, 
and executors and administrators. 

229. Detinue . — But although detinue is a personal 
action, and as such comes within the definition of the 
jurisdiction of the Countj^Courts given by the statute, 
in consequence of an omission to provide for the pecu- 
liar forms and proceedings necessary to sustain and 
enforce the judgment, it would appear that practi- 
cally this form of action could not be supported. As 
the question is one of great importance, we extract 
from the County Courts Chronicle an excellent review 
of it, contributed by Mr. Paterson. 

Cun detinue wrongful detention of personal cliattels, a party 

in the^County Superior Courts, the option of bringing an 

Courts ? action of dethvue or of trover, — the former being the remedy 
where the recovery of the chattel in specie is sought, the latter 
wJiere it is desired only to obtain damages. In the proceedings 
under the County Courts Act, the old distinction between the 
fonns of action is not preserved, actions being only divided into 
those of contract and those of tort; but, if for a wrongful deten- 
tion, a suitor in these Courts can only obtain damages, the 
remedy given by the action of detinue will be out of the juris- 
diction of the Courts, although no such distinction between trover 
and detinue in the proceedings under this Act was ever contem- 
plated hy the Legislature. A party may sometimes prefer 
obtaining, if possible, the return of the chattel (particularly, for 
instance, if it be a title-deed) to merely damages for its loss or 
conversion. It is very questionable, however, if the Courts 
under this Act have the ix)wcr of pronouncing and enforcing a 
judgi]gi,ent to that effect. 

The plaintiff, in an action of detinue^ does seelc damages for 
the detention of the chattel by the defendant, and, therefore, 
the 58th section of the Act, which gives tlje Court jiirisdictiori 
over all personal actions (except in certain cases not affecting 
the present question) where the debt or damage claimed is not 
more than 20^f., would enable a plaintiff to sue in such Courts, 
as well where the action is substantially detinue as where it is 
trover. The 74th section empowers the Judge, on the hearing 
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of the plaint, to “ proceed in a summary way to try the cause Book IV. 
and give judgment.” Here no particular form of judgment is jdrSdic- 
pointed out; and, therefore, if there were nothing else in the tick. 
Act to limit or control this, it seems reasonable that the judg- Cap. 2. 
ment might, in form, be such as should be required to give 
effect to the determination of actions over which the Court has ^ 
jurisdiction by the 58th section. ' But, upon looking at the 94th be brought 
section, which enables execution against the goods to issue, and 
the 9 8 til section, which directs the summoning of a party, pre- 
paratory to his being, in certain cases, committed to prison, it 
would appear that the only order or judgment contemplated is 
one for the payment of money. The words of the 94th section 
are “ That whenever the Judge shall have made an order for 
the payment of money, the amount shall be recoverable, in case 
of didault or failure of payment thereof, forthwith, or at the 
time or times, and in the mamier thereby directed, by execution, 
against the goods and chattels of the party against whom such 
order shall be made;” and the words of the 98th section are 

I'liat it shall be lawful for any party who has obtained any 
uiLsatisfied judgment or order, in any Court held by virtue of 
this Act, or under any Act repealed by this Act, for the payment 
of any debt or damages, or costs, to obtain a summons,” &c. 

^’ow, the judgment for tlie plaintiff’ in the action of detinue 
is not for tlie payment of money, but must be conditional, for 
the recovery of the chattel, and if the plaintiff cannot have the 
same, then the sura assessed for the value: if it is not so con- 
ditional, it is erroneous: (Peters v. Hayioard, Cxo. Jac. 681.) 

The judgment also gives the plaintiff’ his damages for the 
detention, together with the costs of suit. This might, no 
doubt, be enforced by an execution of fieri fiichu, issued under 
the 94th section; but it is a very ditfcreiit question, whether 
these Courts have the power of making the conditional judg- 
ment above mentioned, and afterwards of enforcing it by 
innyaa, which is the means adopted by the Superior Courts, 
whereby the lands and clmttels of the defendant are distrained, 
so that he render to the plaintiff the chattel which he has 
detained, or the sura assessed for its value. 

Docs the 78th section remove this difficulty ? By that 
section it is enacted, that a certain number of Judges of the 
Superior Coiu*ts 

“ Shall have power to make and issue all the general rules 
U 3 
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Book i\^ for regulating the practice and proceedings of the County 
the Coui’ts holden under this Act, and also to frame forms for every 
joEisnio- proceeding in the said Courts for which tliey shall think it 
necessary that a form be provided, and also for keeping all 
Cap, 2. books, entries, and accounts to be kept by the Clerks oi the 
As to the Sub- said Courts, and from time to time to alter any such rule or 
ject~mattei\ form ; and the rules so made, and the forms so framed, shall 
be observed and used in all the Courts holden under this Act ; 
Can detinue in any ease not expressly provided for herein, or by the 
in the^ountv rules, the general principles of practice in the Superior 
Courts? ^ Courts of Common liUw may be adopted and applied, at the 
discretion of the Judges, to actions and proceedings in their 
several Courts." 

The Judges have framed forms in pursuance of this power, 
but there is no foim framed by them applicable in this respect 
to detinue. Tlie latter part of the 78 th section seems only to 
give a certain discretionary power to the Judges of the County 
Courts in the practical mode of proceeding witli actions in 
those Courts, but not to give them the power of either making 
or enforcing a judgment they had not independent of that 
section; and, therefore, although by that section they iniglit, 
perhaps, frame the form or regulate the practice of issuing a 
distringas, if enabled by the Act to issue such a writ, that 
section vests in them no power to originate such writ. 

In the recovery of tenements there is an express provision ol' 
the Act authorizing the Judge to issue a warrant for tlje giving 
of possession of the premise to the landlord, and the Judges of 
the Superior Courts have framed also a form of judgment. So, 
too, with respect to actions of replevin, the judgment is, by the 
26th rule, ordered to be according to the form in the schedule 
to the rules. And the Judges have, by their rules, also 
declared what shall be the judgments against executors oi* 
administrators. But here it is not said by the Act tliat the 
judgment is to be as it is in the Superior Courts; and the 94th 
section, which gives execution, gives it on a judgment only for 
nonpayment of a sum of money, and directs the execution to 
be by a writ of fieri fiacia-s, to levy by distress and sale tlie 
money so ordered. This would strongly appear to exclude the 
Ijower of issuing a distringas to distrain the lands and chattels, 
so that the defendant render the goods detained or the sum 
assessed for their value. If this be so, the Courts under the 
Act cau award only damages as for the conversion of the 
chattels wrongfully detained, and the recovery of the specific 
chattels cannot be obtained by proceedings in such Courts. 
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230. Actions may not he divided, — By section 63 it is 
enacted that a cause of action shall not be divided 
“ for the purpose of bringing two or more suits in 
any of the said Courts,** This is the section : 

Sect. 63. And be it enacted, that it shall not be lawful for 
any plaintilf to divide any cause of action for the purpose of 
bringing two or more suits in any of the said Courts, but any 
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plaintilf having cause of action for more than twenty jjounds, 
for which a plaint might be entered under this Act if not for for the jmr- 
inore than twenty pounds, may abandon tlie excesif, and there- two 

upon the plaintiff shall, on proving his case, recover to an 
amount not exceeding twenty pounds; and the judgment of the 


Court u})on such plaint shall be in full discharge of all demands 
in respect of such cause of action, and entry of tlie judgment 


shall be made accordingly. 


The meaning of the terra “ cause of action** in this 'Vhat is a 
section, was the occasion of much discussion in the 
County Courts, and of considerable difference of 
opinion among the profession. The decisions upon it 
in the County Courts were very various, and many 
will be found reported in the early numbers of the 
County Courts Chronicle.{a) But the subject has 
since been skilfully argued and received an elaborate 
judgment in the Court of Exchequer, in the case of 
Grimhley v. Aykroyd (1 Cox & Macrae, 79), and the Grimbiey v. 
meaning of the phrase “ cause of action’’ pretty 
accurately defined in its application for the pur|>oses rac^ 79 )J “ 
of this Act to an ordinary tradesman’s liill. But the 
j>ractitioner must be careful not to a})ply that decision 
too largely, for the definition is strictly applicable to 
the one case only of a tradesman’s accounts, although 
it certainly carries the principle to the fullest extent 
so far as regards that cause of action, for the facts of 
this case serve to mark most plainly the distinction 
drawn by the Court between ‘‘ a cause of action” in 
the strict legal interpretation of the term, and “ a 
cause of action” within the meaning of this Act. 


(a) Should ndercnce be hereafter retiuired for any purpose it will 
be convenicut, i*erhaps, to name tliein; Anonymom (1 C. C. Chron. 37) ; 

Nash V. (1 C. C. Chron. 37) ; Anonymom (I C. C. Chron. G5 ; 

Webster v. Hooper (I C. C. Chron. 104) ; Aindow v. Itimmer (I C. C. 
Chron. 104); Riley v. (iibbs (1 C. C Chron. 128); Gass v. Afason 
(1 C. C. Chron. 153) ; Head v. Tudor (1 C. C. Chron. 174) ; Fessunt 
V. London (1 C. C. Chron. 211). 
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Book IV. The facts of this case are stated in the judgment, 
juRWDic- which we extract entire. 

I’lON. 

Pollock, C. B., now delivered judgment. — A inilc nisi was 
AstoiheSuh^ obtained in tliis case for a prohibition to the Judge of the 
ject -ftnait er. Coui’t for Shipston district, in Worcestershire, against 

*Ayk)^yd 0 Pi’^ccoding fuithci’ in 228 plaints at the suit of the plaintiff, for 
Cox A; Mac- which summonses had been served upon the defendant, the 
rae, 7J). amount of tlic sums claimed in all of which, taken together, 

was 303^. 19«. The amount in se^'eral summonses varied from 
5s. to bl . ; but all, it was alleged, related to the one cause of 
action. It was stated that the debt arose under these circum- 
stances: — The defendant w'as a contractor for making a part of 
the Oxfoi'd, Worcester, and Wolverhampton Kail way, and he 
told the plaintiff’, a grocer, to supply his labourers with pro- 
visions and other articles according to wTitten orders, which 
would be given from time to time to the men by his sub-con- 
tractors. It appeared from the affidavits now put in on belialf 
of the plaintiff’ that these orders, of w liich upwards of 3,000 
had been issued, w'erc in this form : — 

“ Middleton Hill, July 14, 1847. 

“ Mr, Grimbley, let the bearer have goods to the amount of 
(five) sliillings. 

“Chadw^ick and Edwards.” 

That, upon their being presented to the plaintiff, he supplied 
the bearer wdth the amount in such goods as he required ; and 
that the sub -contractors, on settling every Saturday with the 
men, deducted the amount of these orders in their accounts as 
so much money paid. Goods to a large amount having been 
supplied under this aiTangcment, and upwards of 300/. finally 
remaining unpaid, the plaintiff commenced, on tlie 1 7th of 
September, 1847, 228 plaints (each plaint being for the amount 
of the goods supplied to each workman), in the County Court 
against the defendant, and recovered judgment, and received 
the amount in one of them for 10/. before he could be stayed 
by the present rule. It was stated that v\ hen the rule was 
moved for the costs in tlmt suit amounted to upwaids of 10/. ; 
and that if all were to be contested that w ould be the average 
amount of costs in each. Cause was show n against the rule in 
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tlic last, term by Mr. Whitehurst and Mr. Pigott^ and judg- book I y. 

nient was then reserved. But for the purpose of the pre- .. , 

sent decision this was wholly immaterial, the question being 

whether, on the assumption that he was indebted, the County vap. 2. 

Coui’t had jurisdiction. This depends on the tnie construction 

of the Small Debts Act, 9 & 10 Viet. c. 9»5, particularly on 

Grtmblm v. 

the 63rd section, and not upon any old rule of the Common Aykroyd (i 
Law, as to the jurisdiction of the County Court. It will be 
proper, however, to consider what the rule was, in order to 
give a time construction to the County Courts Act. At Com- 
mon Law the County Court held pleas of debt or damages to 
the value of 40«. or above : (4 Inst. 266.) “Placita de catallis 
debitis quie summam 40^. attingunt vel eum exccdunt sine brevi 
regis placitari non debent” (2 Inst. 312); and if an entire 
eontra(‘t or debt of 406'. or upwards was severed into sums 
below 40.S. a prohibition wtis gi*anted : (Roll’s Abr. “Prohibi - Cases cited, 
lion,” 317). And, without sajdng that the debt arose on one 
entire contract, it was laid dowm by Fitzherbert (Natura 
Breviuin, 66), “ tliat if a man do owe another man five marks, 
and he sue several plaints for the same in the County Court, or 
any other Court (meaning, no doubt, the Hundred Court or 
Court Huron), against the debtor, he shall have a prohibition 
tluu’iiof and rehearse the matter, and that it would defraud the 
King’s Court of its jurisdiction.” This doctrine was applied 
to contracts madti at different times between the same persons 
for several sums each less than 405. but altogether amounting 
to more, as in an Anongmmis case (1 Vent. 6^5), in Girling v. 

Adams, reported by the name of Girling v. Aldas (1 Vent. 73), 
wliich was for the price of various parcels of malt, sold at 
different times, “because, though they be several contracts, 
yet forasmuch as tlie plaintiff might have joined them all in 
one action, he ought so to have done, and sued in the Court 
above, a7id not put the defendant to an unnecessary vex- 
ation; no more than ho can split an entire debt into divers 
sums to give the Inferior Court jurisdiction in hgis," 

The reason given is a very satisfactory one, for it would be 
extremely vexatious if a plaintiff, from whom goods had been 
purchased in small quantities, at small prices, at different 
times, by distinct contracts, either payable immediately, or on 
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Book IV. credit, which had expired, instead of including all in one 
jirRi^Dic- action, which he could do after the debt became all due, should 

iw. divide the debt into several debts, and sue for each in a sepa- 

Cap, 2. rate action in the County Courts, which could give no adequate 

relief by consolidating them, in tlie exercise of their equitable 
v J^^s^^ction, if they bad any, as a Superior Court would, for 
Aykroyd (1 they could iiot unite them so as in the aggregate to exceed or 

rat\ be equal to 40s. Tlie extent to which that vexation might be 

cairied may be illustrated by the present case, in which tickets 
wore given, upon which the plaintiff supplied goods, and it 
appeared that there were 3,000 different tickets, and con- 
sequently 3,000 different items or separate contracts. It is 
quite time, indeed, that when each contract became due in cash, 
the creditor might, in the absence of any implied contract to 
the contrary, immediately sue for it, but when several debts 
had become due, he could unite them in one count in debt, on 
simide contract, or in indebitatus assumpsit, as one entire 
debt, and there appears to be no good reason why lie should 
not do so. In the case of Bex v. The Sheriff of Hereford- 
shire (IB. & Adol. 672), the judgment of Lord Tcnterden 
was said to be at variance with tlie law laid down in the older 


authorities. The case itself, however, might be distinguished, 
because there the debts were treated as being entirely distinct 
and separate from each other, the one having no connection 
with the other. But in the case of a running account with a 
tradesman the items are generally connected, tlic different con- 
tracts being usually made with the understanding that, if not 
paid until after others have been made?, they are to form pai’t 
of the same debt, or that several items are to be united in one 
bill. The present case, however, does not depend upon any 
authority derived from reported eases, but upon the construc- 
tion of the recent Act, 9 & 10 Viet. c. 95. By the 58th section, 
the new Court has jurisdiction in “ all pleas of personal actions 
where the debt or damage claimed is not more than 20L 
whether on a balance of account or otherwise. '' 'lliat clause 
had probably been introduced in consequence of the pro\’ision 
in some of the Courts of Requests Acts, that the Act sliould 
not extend to any debt for the balance of an account originally 
exceeding a given sum (as in Porter Philpot, 14 East, 345). 
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Be that as it may, it cannot be doubted that tbe law was made Book i\". 

to give jurisdiction where the debt claimed consisted of various 

items, together originally not exceeding 20/. at the time of the 

suit, or which liad been reduced to that amount by payment or (kip. 2. 

set-off of other sums. They had next to consider the effect of 

the 63rd section, and the whole question is as to the meaning 

(Jnmhhv v. 

of the term “ cause of action” in that section. It is provided Aykroyd (i 
“that it shall not be lawful to divide any cause of action, for 
tlK' purpose of bringing two or more suits in any of the said 
Cv)urts ; but any plaintiff having ‘ cause of action’ for more 
lhan 20/. for w’hich a jilaint miglit be entered under this Act 
if not ‘for more than 20/. may abandon the excess, and there- 
u])ou tli'.' plaintiff shall, on proving his case, recover to an 
amount not exceeding 20/. and the judgment of the Court upon 
sucli jilaint shall la? in full discharge of all demands in respect 
of such cause of action, and entry of the judgment shall be made 
jK'cordingly.” What, tlicn, is the construction of the words Meaning of 
“ cause of action r ” The term “ debt” or “ damage” here is not 
used as it is in the irassage already cited from 4 Inst. 266, but action." 
tin; luoiv extensive term adopted is “cause of action.” Tliis 
term, ‘•cause of action,” did not necessarily mean “a cause 
of action” on one single entire contract, for there may 
b<' one cause of action on .<?ovcral debts contracted at 
<litiVr(?nt tinu'S, aiid in by far tlie greater number of cases a 
c«.mut in indabitalds ox debt, is founded on many 

'iistincl contracts, as was pointed out in the case of llesketh 
Y. Fntrcctt (11 iM. & W. 360), and one count might be con- 
sifloreda.s one cause of action. To jumide that one cause of 
action on one cniirc contract should not be divided would be . 
unncc(cs.sar)’ and Mirjjlusage, and altliough the alignment that a 
clause in an Act of Ihirlianient, if understood in one sense 
w ouhl be inoperative, and in another sense would be operative, 
is imt by any means conclusive, because it could not but be 
admitted tliat clauses are often introduced into an Act of 
Parliament cx nbundanti crnitelu., yet it is of some weight, 
and the probability was tliat the Legislature, in enacting that 
a “cause of action” should not be divided, meant a “cause of 
action” whicli, but for that enactment, would be divisible. 

And when it k considered to what abuses the narrower con- 
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structiou of this term might lead (which is strongly exempli- 
fied in the present ease, in which 228 actions have been com- 
menced, and 3,000 might have been brought), we think we 
may safely conclude that tlic term “cause of action,” ought to 
])C interprct(Hl “ cause of one action,” and not be limited to an 
action on “one separate contract.” But, on the other hand, 
if the term is to comprise all sums that might be included in 
one count, as debt for work and labour, for goods sold, and for 
occupation, w’hich, though totally unconnected with each other, 
might be inclucb'd in one indebitatus count, they w'ould be i)re- 
cluded from being divided under this particular clause, and if 
indivisible, and the creditor brought an action for only one 
part, he u ould virtuidly abandon all claim to the remainder by 
the operation of the latter part of the 63rd section. In such a 
case Mr. Justice Coleridge had held that a similar (dause in the 
Brighton Couri of Requests Act, 3 & 4 Viet. c. 10, s. 24, did 
not apply. In that ciisc the demand liad been for three dis- 
tinct things, a horse sold, for goods sold, and for rent ; but he 
made a distinction between that case and one whore a d(?btoT’ 
has a bill running on from day to day : {Neale v. Idlis^ 
1 Bowl. Sc L. 163; 12 L. J., Q. B. 329.) In such a case, 
though each item of goods supplied, or work done, constituted 
a separate contract, so that after the stipulated i)ric(; became 
due, the tradesman could sue for one item, yet the understand- 
ing is undoubtedly that the several items shall be united, and 
so form one entire demand; and, doubtless, if, after several 
items have been added to the first, tlic tradesman were to bring 
a separate action for each item, as for a distinct debt, a 
Superior Court would stigmatise such a proceeding as vexatious. 
It appears, then, that a gi*eat inconvenience would follow, if 
the term “cau.se of action” ’were inteipreled to mean “cause 
of action” on one separate contract ; and also if the constimc- 
tion were to be that it was intended to cover all contracts 
executed, however dissimilar in character, that could be 
included in one mdebitatus (jount, which, according to the 
modern practice, may comprise any number of sepamte uncon- 
nected contracts, whenever made, each having ended in a debt 
before the commencement of the suit. As some extension 
must be given to the fomer construction, some restriction must 
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be put on the latter; and we think we ought to hold that the Book IV. 
63rd clause does apply to the former cases; whether it applies ju^ismc- 
to all debts which could be comprised in one description, in one tion. 
count, as for goods sold or not, the Court need not, in the cap. 2. 
present instance, determine; but, at all events, to the case of 

tradesmens’ bills, in which one item is connected with another ^ 

in tliis sense, that the dealing is not intended to terminate with 
one contract, but to be continuous, so that one item, if not paid, 
shall bo united with another, and form one entire demand. If 
that demand exceed 2()l. it would of course cease to be within 
the jurisdiction of the County Court, and, therefore, we are of 
opinion, on the facts disclosed in the affidavits before us, that 
all the debts claimed fall within that description— -the total 
greatly cxceodiiig 20/ , and that they ought not to have been 
sejiarated into dilForent suits. Whether, if the total had only 
ainounloJ to 20/. and the items then were separated and sued 
for by separate plaints — the total being within the jurisdiction 
of tile County Courts, which could then have given adeijuate 
relief — the suits could have been prohibited, was a question 
which need not in the present instance be discussed. But 
when the total exceeds that amount, and justice cannot be done 
in the County Court, we are of opinion that the County Court 
has no jurisdiction ; and, ihereforo, that the proliibitiou applie<I 
for by this rule ought to go. 

Rule absolute for a proJdhition. 

From this case, the following conclusioos may be ResuUsot 
drawn : arimbie!) v. 

Aykroiu.J. 

1st. That the term cause of action,” as emj)loyecl 
in the 63rd section, is not to be read in its strict legal 
sense as being anything from which a right of action 
accrues, but that it is to receive a construction ac- 
cording to the purposes of this Act, 

2nd. That, for the purposes of this Act, the term 
“ cause of action,” is equivalent to the term de- 
mand.” 

3rd. That, in the case of a tradesman's bill, the 
implied contract is that every new item of credit shall 
be added to the former ones then outstanding, so as 
to constitute one demand for the whole, and therefore 
one cause of action within the meaning of the statute. 

But this decision goes no further than the case of 

X 
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Boor IV. an ordinary tradesman’s accounts. Beyond the rulinf( 
juuisDic- action,’’ in sect. 63, is not to 

TioN. be construed in its strict legal import, but according 
« — , to the purposes of the Act, the case of Grimbley v. 

Ai totke^Sub. Aykroyd affords no solution of the numerous other 
ject-matter. questions that must continually arise in practice, in 
Resuii^f which it will be extremely difficult to say whether 
Grimbley v. there be one or more causes of action, and the more 
Aykroyd. consequence of this very decision, which, depart- 

ing from the legal definition of the term “ cause of 
action,” leaves it altogether doubtful what it is to be 
understood to mean. Kor are the doubts and diffi- 
culties thus raised merely speculative. They are practi- 
cal, and must be fre(jucnt,for the reader will remember 
that, if he divides a cause of action which ought not 
to be divided, and recovers, he is barred from recover- 
ing the remainder of the debt, and if he brings an 
action in the Superior Courts for two or more causes 
of action that may have been separately brought in 
the County Court, he incurs the hazard of losing his 
costs. Therefore, it becomes of essential importance 
that the meaning of the term and its application 
should be clearly defined. A moment's consideration 
will suggest many instances of the manner in which 
the decision in Grimbley v. Aykroyd not only fails to 
do this, but really increases the |)er])lexity, and which 
will suffice to show the difficulties that envelope this 
point, and to put the practitioner u})on his guard, so 
that he may not split or unite several matters that 
may be in law distinct causes of action, relying 
U])on their forming one demand under the decision of 
the C'ourt of Exchequer in the case of Grimbley v. 
Aykroyd. 

The case of Wickham v. Lee (1 C. C. Chron. 277), 
serves to illustrate our argument as to the meaning of 
the term “causes of action.” In that case, the 
plaintiff had entered two plaints, one for a year’s rent, 
the other for double value for holding over after 
notice. It was held by the Court of Queen’s Bench, 
that these were different causes of action within the 
meaning of that term in the statute, and that the test 
was not, as it had been argued, whether they were 
such as ndyht be joined in one action in the Superior 
Court, for many subject matters that might there be 
joined, were yet distinct “ causes of action” or “ de- 
mands” under the provisions of the County Courts 
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Act. Patteson, J., said, It is true that a count Book iv. 
for double value may be joined to a count in debt for juh,s^,c. 
use and occupation, but I do not understand that the tiok. 
Court of Exchequer has gone the length of saying ^ 
that wherever causes of action may be joined, they as tom Sub- 
must be joined, and to me it seems that this is quite a 
distinct cause of action.” And Colekidge, J., ob- 
served : — “ No doubt a count for use and occupation 
and a count for double value may be joined, but they 
stand on a different footing ; they assume the par- 
ties to till a different relation, and the causes of action 
are quite distinct.’’ 

The same definition of the term cause of action,” 
was taken by the Court in the case of Gregory and 
another v. Chidsey : (1 Cox & Macrae, 145.) There 
Patteson, J., said : — “ It certainly does not mean 
all that might be included in a general indebitatus 
count, for that may contain different causes of action 
altogether very distinct from one another.” 

In the case of Kimpton v. Willey (3 C. C. Chron. 

142), the plaintiff sued out two plaints in a County 
Court. I’he particulars of the first exceeded 20/. for 
work and labour for certain services, and goods sold 
and delivered, and purported to give credit for a set- 
off, showing a balance under 20/. The particulars of 
the second plaint were items for moneys lent, not ex- 
ceeding in the whole 20/. Some of the items in the 
two plaints were contemporaneous, but there were no 
items in any other way connected. Held, that the 
particulars of the two plaints did not form one cause 
of action within sect. C3. 

231. Abandoning excess, — If, then, it be found that Abandoning 
the cause of action cannot be safely divided, when the 
total debt due to the plaintiff exceeds 20/,, it will be 
necessary to consider whether he shall abandon the 
excess for the purpose of suing in the County Court. 

This he may do, if he pleases, by virtue of sect. 63, 
which provides that “any plaintiff having cause of 
action for more than twenty pounds for which a plaint 
might be entered under this Act if not more than 
twenty ])ounds, may abandon the excess, and there- 
upon the plaintiff shall, on proving his case, recover 
to an amount not exceeding twenty pounds, and the 
X 2 
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judgment of the Court upon such plaint shall be in 
full discharge of all demands in respect of such cause 
of action, and entry of the judgment shall be made 
accordingly/’ 

The effect, then, of abandoning the excess will be 
to bar his right of recovering it thereafter, for the 
judgment is to operate ""in full discharge of all de- 
mands in respect of such cause of action,” so that a 
mistake in resolving what is or is not ‘" a cause of 
action ” may be attended with serious consequences. 
If, for instance, a defendant be indebted to a plaintiff 
in two sums for two matters which may be supposed 
to be two distinct causes of action — one for 100/. and 
the other for 10/ — and he sues for the 10/. in the 
County Court aiul obtains judgment, and afterwards 
it should be determined by the Siq^erior Court that 
they were not two causes of action, but one, accord- 
ing to the meaning of the term in the statute, the 
claim of 100/. is fully discharged by the judgment 
for the 10/. 

But, upon this provision, as it appears to us, a 
question may be raised which we u'ould suggest to 
the reader who may find himself in this not impro- 
bable predicament. It is to be observed that the 
plaintiff is permitted by the section to abandon the 
excess, and thereupon, upon proving his case, to re- 
cover, &c. Now it might be fairly contended that 
the abandonment must be by some })ositive act and 
of record, so that the record of the proceedings and 
the judgment thereon, which is to operate as a dis- 
charge of the whole demand, shall show the aban- 
donment of the excess. For how otherwise is it to 
be proved ? If, for instance, a plaintiff bring an action 
in the County Court for goods sold, and recover, the 
record is simply of an action on contract, in which 
the plaintiff recovered of the defendant 10/. If after- 
wards he bring an action in the Superior Court for 
30/. for other goods sold, and the defendant plead a 
discharge under the provisions of the G3rd sec tion, or 
judgment recovered, and produce the certificate of 
such judgment for 10/. in the County Court, how is 
he to prove that the subject-matter of that judgment 
was the same cause of action as that now sued for ? 
Is parol evidence to be admitted to show that the 
goods sold in 1847, and which alone were proved in 
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the County Court, constitute a part of the same cause book iv. 
of action as the goods sold in 1848, for which the 
present action is brought? Certainly such proof tion!^ 

would be extremely difficult, if not impossible. Upon — 

the whole we are very strongly inclined to the opinion Astotlie%ib- 
that if the plaintiff limits his proof to a debt of 20Z,. ject-matter, 
without formally abandoning any excess, he might 
recover the excess in another action ; even though, 
according to the definition of the phrase in Grimbley 
V. Aykroyd, it be the same cause of action, for the 
judgment in the first action only operates as a dis- 
charge of such formally abandoned and entry 
of the jiidyment accordingly f* — that is, when the 
judgment itself shows such abandonment and is the 
evidence of it. 

Since the above observations were written, the case 
of Vines v. Arnold (3 C. C% Chron. 8,) has been 
decided, in which the Court of Common Pleas 
adopted the construction here contended for. In that 
case, Maule, J. said : 

“ We think that there must be something done by the Vines v. 
plaintiff to show that he abandons the excess beyond 20^.; and c!*Chron.^H?) 
without that is done, the plaintiff ought to be nonsuited in the 
County Court. It is a good defence in the County Court that 
tlie plaintiff has proved a debt which the defendant has shown 
to be a parcel of a larger debt exceeding 20l, and the defen- 
dant is thereupon entitled to the judgment of the Court, unless 
the plaintiff abandons the excess. But the plaintiff ought to 
have the option of saying that he abandons the excess or to be 
nonsuited, that he may sue for the whole in the Superior Court. 

To hold otherwise would lead to much mischief, for then in 
every case — even where it was doubtful whether the sum sought 
to be recovered by plaint in the County Court was part of a 
larger debt, it might be of 5001., it would be said that the 
plaintiff, ipso facto, abandoned his demand of ,5001., and was 
barred by the judgment of the County Court from recovering 
inoi’o than 20/., when he attempted to claim his whole demand. 

That never could have been the intention of the Legislature. 

If the defendant does not choose to insist on a defence that he 
has at the County Court, that is his fault. If he does choose 
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Book IV. to insist upon it, the plaintiff must have his option either to 
juwsDic- defence, pay the costs, and sue in the Superior Court, 

or to abandon the excess and recover part of a demand which 
Cap 2. really was not within the jurisdiction of the County Court, but 
which was made so under sect. 63. The rule, therefore, must 

be absolute to enter the verdict for the plaintiff for 21/. 10^. on 

Cross- , . . 

demands. tins issue. 


232. Cross-demands. — As the jurisdiction is limited 
to claims for debt or damap^e to the amount of 20/., 
unless where the excess is abandoned by the plaintiff, 
the effect of cross-demands is a matter of fj^reat im- 
portance, and not free from difficulty. As a general 
rule the amount due on a cause of action is the whole 
sum due to the plaintiff upon that cause, indepen- 
dently of any set-off to which the defendant is en- 
titled (Jenkinson v. Norton^ 5 Dow. 76), in which it 
was observed by Lord Abinger that ‘‘ the statutable 
right ta set-off does not extinguish the debt, but only 
gives a party power to avail himself of it in that 
manner.” But this rule must not be too hastily 
received without careful examination whether it is 
strictly applicable to the facts of the particular case, 
for it may be avoided by many other circumstances, 
as, where a balance has been struck, in which case the 
account stated is the cause of action ; or where the 
terms of the original contract were that the defend- 
ant’s claim should be deducted, as in Porter v. Philpot 
(14 East, 344), which was an action by a plumber for 
work and materials provided, and it appeared that the 
original agreement was that the defendant was to be 
entitled to a deduction for the old lead. This was 
held by Lord Ellenborough not to be a cross-demand, 
but a condition of the contract, and that the sum 
due was the value of the work, &c., minus the old 
lead. Otherwise it is where the original debt has 
been reduced by part payments; money paid on 
account is not in the nature of the set-off, but a dis- 
charge to the extent of the sum so paid, and is to be 

E leaded as such, and the cause of action is the 
alance remaining due, and if within the jurisdiction 
of an Inferior Court, should be issued for there : 
{Chadwick v. Binning^ 5 B. & C. 582; Horn v. Hughes, 
8 East, 346.) 
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But to maintain an action in the County Court bookIV. 
upon a balance of cross-accounts, it must distinctly 
appear that such balance has been actually ascer- tion. 
tained and assented to mutually. It will not suffice ^ ^ 
that the plaintiff should admit the claim of Ast^heSub^ 
defendant to a certain amount, and give credit for it ; jecumatter, 
the parties must have agreed to the balance, from crossT" 
which agreement the law will infer a fresh promise to demands, 
pay, which constitutes a cause of action in law, and 
a demand under the definition of the phrase cause of 
action in the County Courts Act. 

This view was adopted by the Court of Common 
Pleas, and in the cases of Woodhams v. Newman 
(1 Cox & Macrae, 231); and Beswick v. Capper 
(1 Cox & Macrae, .243), for a full report of which see 
Appendix. 

233. Statute rf Limitations, SfC. — If a portion of 

the original debt be barred by the Statute of Limita- ^ 
tions, lh(3 remainder may be recovered in the County 
Courts : {Sfiaddock v. Bennett, 4 B. & C. 7d6.) And 
so v^'licrc a j)art <jf it is irrecoverable in law, as, when 
it was contracted during infancy: (Batemanv. Smith, 

14 East, 301.^) The test is, what is the amount which 
the plaintiff* is entitled in law to recover upon that 
demand at the time of action brought? If he could 
not recover more than 20/., he must sue in the 
County Court; but if he has a right to recover more, 
even though he does not desire to avail himself of it, 
he cannot sue in the County Court without formally 
abandoning the excess. 

We now note some of the more important “ causes 
of action upon which the question of the right to 
8i)lit demands has arisen, and of which the case of 
Grimbley v. Aykroyd affords no solution. 

234 . Bills of Exchange and Promissory Notes . — Bills of ex- 
it certainly appears to us scarcely doubtful (although pJoSory 
we are aware that high authorities differ in this view) notes, 
that the decision in the principal case will not extend 

so far as to make a bill of exchange or promissory 
note part of one demand in common with the other 
items of an account due to the same plaintiff. A bill 
of exchange extinguishes the debt in respect of which 
it is given, and constitutes in itself a new and com- 
plete cause of action ; and we have little or no doubt 
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that it can be separately sued for in the County Court. 
So, where a party gives two j)roniissory notes, each 
for less than 20/., in payment of a debt of more than 
20/., a separate action may be maintained for each, 
although both may be due at the time of action 
brought. Mr. Gale, who is a high authority, has, 
indeed, expressly decided in an Anonymous case at 
Southampton (reported 1 C. C. Chron. 65), that 
where two bills of exchange accepted by the defen- 
dant, if drawn for separate considerations, are in the 
hands of the same plaintiff, a separate summons may 
issue in respect of each. And we have no doubt that 
it would be so not the less where the original con- 
siderations formed jiart of one demand, which it 
would have been necessaiy to sue for in one action, 
because the original debt is discharged hy the bills or 
notes, which constitute new causes of action. Nor 
is this particular case at all affected by the decision in 
Grimbley v. Aykroyd. But some more dubious points 
have arisen in the County Court, which it may be 
useful to note. 

Thus, where a promissory note was payable by 
instalments, of which three were due, amounting 
together to more than 20/. ; the })laintiff brought an 
action in the County Court for one of them, without 
abandoning the excess. Was it within the jurisdic- 
tion? The learned Judge (Mr. Cantrell), held 
that it was, and permitted the plaintiff to proceed to 
judgment for that one only, leaving it to the defen- 
dant Jo apply for a prohibition, should the plaintiff 
afterwards bring actions for the other instalments then 
due : {Fessantv. Longdon, Derbyshire, 1 C. C. C.21].) 
But this decision could not be supported under the 
new definition of the term cause of action,” for all 
the instalments due certainly constituted one demand^ 
as much as do the various items of a tradesman’s bill. 
A more difficult question was that raised in the West- 
minster County Court, before Mr. Moylan, in the 
case of Head v. Tudor (1 C. C. Chron. 174), which 
was an action against a co- obligee, to recover his 
share of two instalments paid by the plaintiff’ upon a 
joint and several bond for 250/. llie instalments sued 
for were less than 20/. But the learned Judge non- 
suited the plaintiff for two reasons, first, because the 
bond must be produced to prove the debt, and that 
being for 250/. placed it beyond his jurisdiction ; and, 
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secondly, that it was not competent to the plaintiff to 
sue his co-obligee for each separate instalment. But 
neither of these reasons appear to us sufficient ; for 
the test is this : is there at the moment of action 
brought a complete right of action for a demand not 
exceeding 20/. f The moment the plaintiff had paid 
an instalment he had a right of action against his 
co-obligee for contribution, and the amount of the 
“ cause of action,” upon which such right accrued, 
was not the whole bond, but the defendant’s share of 
the sum so paid. Mr. Mo yuan observed in this 
case : “ it was admitted that the money was sought 
to be recovered upon a bond. How could he hear 
other evidence of the existence of the debt when the 
bond would prove it ? That must be produced, and 
the moment it was produced, it being for a sum above 
20/., he would have no power to entertain the case. 
A short time since, an action was brought in that 
Coui’t to recover 15/. interest upon a bill of exchange. 
Before that could be recovered, it was necessary to 
prove the existence of the bill. That was produced, 
and found to be for 300/. and of cburse he declined 
to entertain the case. I'he parties subsequently 
reduced the bill to 20/. abandoning the excess, and 
sued upon it in that (>ourt. In his opinion the Legis- 
lature never intended that large debts should be sjdit 
into several small ones, and he perfectly agreed with 
the remark of Baron Alderson, that it was never 
intended to make a ])laintiff or defendant a witness in 
cases where the sum in dispute exceeded 20/. In his 
opinion it was not only necessary to state upon the 
summons the plaintiff’s intention to abandon the 
excess then due, but his right to sue for any money 
that might accrue and become due upon the bond 
subsequently.” It appeared also that some past instal- 
ments were due, and for those the plaintiff should 
have abandoned the excess, as they all certainly 
formed a part of one demand , due at the time of action 
brought ; but Mr. Mo yuan required the abandon- 
ment of all claims upon subsequent instalments ; an 
objection whi(?h appears altogether unsustainable. 

The case to which allusion was made above as to 
the recovery of interest upon bills of exchange is not 
reported, but the question is one of very great 
importance, and it may be solved by the same test, 
“ what is the cause of action ?” Clearly it is the 
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lio )K IV. interest due; the bill or note is only the evidence, not 
jtrRismc- subject-matter, of the demand, and it is the sub- 
TioN. ject-matfcer that determines the jurisdiction, viz. is it 
to 2 demand for a sum not exceeding 20/. ? If 

'As tom Sub- Mr. Moylan’s view be correct, interest upon a note of 
ject-matter. long date is virtually irrecoverable. The same learned 
aass ^nifa- Judge, in the case of Gass v. Mason (1 C. C. (Uiron. 
son (1 b. c. 153), held very properly that where two 1)ills of ox- 
Chvon. 153). change for different dates were given at the same time 
to the same party in liquidation of a debt, they were 
different causes of action, and might be sued upon 
Ahidow V. separately. In the Lancashire Court it was held by 
itimmer Mr. HuLTON that on a joint and several promissory 
ciiron" 104 ) action might be maintained against 

each of the makers for 20/. : {Aindow v. Riinmei', 1 
(3. C. Chron. 104.) But we apprehend the plaintiff 
could not do this without abandoning the excess, for 
his demand is against both the makers for 40/. or 
against either for 40/., it is not a demand for .20/. 
from each of them. 

But a still more difficult question has been raised 
upon the right td sue at all in the County Court for 
interest or instalments due on a promissory note for 
more than 20/. It is contended, that in order to 
prove the amount of interest due, it is necessary to 
prove the original debt, and the production of the 
note immediately ousts the jurisdiction. But, as it 
seems to us, this cannot be so. The note is not the 
demand, it is only evidence of the demand. The 
solution will depend mainly upon the wording of the 
note, and the manner in which the interest is thereby 
stipulated to be paid; for if it be to pay at a named 
date, with interest, the engagement is to pay princi])al 
and interest together, and they form one demand, 
and could not be sued for separately. 

Interest on a 235. Interest . — So in the case of Orc/mre/ v. iVTorm aw 
orSTv. (1 C. C. Chron. 38), the same doubt was suggested 
iVorman (1 as to the recovery of interest upon a judgment debt. 

This was a summons for 15/., the amount of 'one 
year’s interest on a jud^ent recovered for 300/. "J"o 
prove the interest due, it was necessary to prove the 
debt, and it was thereupon objected that, the debt 
being for more than 20/., the Court had no jurisdic- 
tion, and the learned Judge seemed to be of this 
opinion, for he said, before I can proceed to hear 
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the case, I must be satisfied that the principal is due. Book iv. 

I must inquire if there is a sum of 300Z. owing, and juJismc- 
that at once ousts the Court of its jurisdiction.” tion'^ 

Cap. 2. 

236. Judgments in the Superior Courts, — It has now to tneSub- 
been solemnly decided by the Court of Queen’s Bench 
in the case of Winsor y, D unford (1 Cox & Macrae, Judgments 
132), that the County Court jurisdiction to enter- 
tain an action on a judgment obtained in a Superior 
Court, where the amount claimed thereunder does not 
excee(l 20/. (now 50/.) Th6 Court observed — 


Two objectioDs have been raised to the jurisdiction; the 
one, that a County Court has not authority to entertain (ICox&Muc- 
an action on a judgment of one of the Superior Courts; the ^ 

other, that a County Court has not the means of trying the 
issue whotlier there is such a judgment or not. The first of 
thes(i objections is met by the language of the Act giving a 
jurisdiction, which is not, in respect of this subject-matter, 
abridged by subsequent exceptive words, and also by the fact 
tliat the necessity for averring that the cause of action arose 
within the jurisdiction, which in respect of other Inferior Courts 
was and is the difficulty, is not incident to the particular pro- 
ceeding in a Court constituted under the ^9 & 10 Viet. c. 95. 

The other objection resolves itself into the question, whether 
there can he a certiorari and mittimus for the purpose of send- 
ing the tenour of a record of a Superior Court to a County 
Court from the Court of Chancery ? The case in 1 Salk. 209, 
shows that there may be; and, indeed, the difficulty suggested 
by Mr. Baron Aldersoii, in. the other case adverted to in the 
argument, is one of inconvenience only. • There does not seem 
to be any positive difficulty in the way of obtaining the proper 
ovielence; and therefore, even if the supposed inconvenience did 
not appear to have been suggested by very refined apprehensions, 
we should be bound to hold that the jurisdiction did not fail for 
want of means to exercise it. 


Rvie discharged with costs. 
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237. Actions pending in the Superior Courts , — It 
has also been much questioned, whether an action 
can be brought in the County Courts while another 
action is pending in a Superior Court for the same 
debt or demand. In the case of B.ees v. Owen 
(1 C. C. Chron. 47), the learned Judge, Mr. Johnes, 
adjourned the hearing to wait the decision of the 
Superior Court. In the Westminster Court, Mr. 
Moylan, in the case of Keogh v. Burke (1 C. C. Chron. 
87), expressed very considerable doubt whether such 
an action could be maintained. There, two actions 
were pending for the same cause^ one in the Superior 
Court, the other in the County Court : the plaintiff’s 
solicitor stated that neither of them had been aban- 
doned. A decision by Mr. Amos was cited, in which 
be had heard such a case. But Mr. Moylan said, 
“I should not like to act upon Mr. Amos’s views of 
the case, as it appears to me that the proceedings in 
the Superior Court are a bar to my proceeding. At 
all events, I cannqt entertain the question now with- 
out further consideration. Suppose there should be 
a decision against the defendant in this Court, that 
will not stop the proceedirigs in the Superior Court. 
It would, in my opinion, be running a sort of race for 
justice. 1 don’t think 1 could entertain the case, but 
I have no objection to adjourn the case.” In the 
County Court of Yorkshire, in the case of Carter v. 
Lee (1 C. C. Chron; 173), Mr. Walker expressed a 
similar opinioi^; He nonsuited the plaintiff, observing 
that “ he entirely agreed with the argument for the 
defendant, and thought it would be hard if judgment 
could be obtained in a County Court when an action 
was pending for the same cause in a Superior Court. 
The plaintiff ought to have disposed of his action in 
the Court of Exchequer before he commenced pro- 
ceedings in the County Court. A mere notice was 
clearly insufficient. The only way in which an action 
in a Superior Court could be legally discontinued 
was by taking out a rule, taxing tne defendant’s 
costs, and paying them. After the plaintiff had done 
so, he would be entitled to proceed de novo in the 
County Court.” And in Staffordshire it was so held 
by Mr. Temple, in the case of Stevenson v. Cooper 
(1 C. C. Chron. 214), who, after taking time to con- 
sider, stated that '^he had carefully examined the 
authorities quoted when the question was mooted. 
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and he had been the more anxious to do so, because Book tv. 
the result would necessarily affect many cases within 
the jurisdiction of this Court, and likewise some ’’ tfon! " 
decisions which he had given throughout the circuit 
where the same difficulty was raised. It was quite 
clear to him now, that he was wrong in the previous m-matur. 
cases, and he now held, with the authorities which ActiouH 
had recently been given in other Courts of Law, 
that an action pending in a Superior Court was an , 
answer, or, in other terms, a plea of abatement and courts! ' 
bar to one instituted in an Inferior Court. 'Fhe 
effect of this judgment therefore is, that where an 
action is instituted in any of the Superior Courts in 
London, the same suit cannot be brought under the 
jurisdiction of the Judge of the County Courts. He 
should order the plaintiff to be nonsuited.” 

But for a dictum in 1 Rol. 54, that a prohibition 
will go “ if an action in an Inferior Court be founded 
upon a judgment in B. C. or C. B.,” we should 
have felt great doubt upon the point in question. 

Lis pendens^ although a good plea in the Superior 
Court to an action in which the plaintiff is pursuing 
precisely the same reme^, differs materially from 
an action in tiie County Court, in which he is j)ur- 
suing a different remedy, under a different jurisdic- 
tion. A plaintiff may pursue all his remedies at once, 
if he has different ones. Here he takes this course at 
his own iieril, for the first judgment would be a bar 
to the other action, and subject him to costs. If he 
stays proceedings in the Superior Court, in order to 
bring an action in the County Court for the same 
cause of action, he is liable to the costs of discon- 
tinuance ; if he does not discontinue there, but goes 
to judgment in the County Court, the defendant 
may immediately plead such judgment puis darrein 
continuance, and recover costs ; or, if he goes to 
judgment in the Superior Court, while the action is 
pending in the County Court, it will be a bar to 
recovery in the latter. The defendant being thus 
amply protected, why should the County Court enter 
upon the multitudinous questions that might be raised 
upon the point whether the identical demand forms 
the subject-matter of the two actions ? And that 
question must be first determined upon a hearing of 
all the facts, before the County Court can refuse to 
entertain the action. Besides, how is the necessary 
information to be obtained r The pleadings in the 
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Court above must be produced and inspected before 
it can be properly determined how far the actions are 
for the same cause, and difPering, as these do, in the 
two jurisdictions, how is it possible to draw from 
them any satisfactory and safe conclusion ? 

238. Actions pending in the old County Courts . — 
The curious questions that might have arisen upon 
the manner of dealing with actions pending in the 
old County Courts, or the Courts in schedules (A.) 
and (B.), at the time of their conversion into the 
Courts regulated by the County Courts Act, are 
briefly noticed, an/<?, .p. 14 ; but, practically, very few 
were raised. One case only is reported — that of 
Osmond V. Westlake (1 C. C. Chron. 151), in which 
it appeared that an action was pending in the old 
County Court of Devon, and had proceeded so far as 
notice of trial, and an inquiry was made of the learned 
Judge, Mr. Praed, whether the defendant could now 
be sued in this Court for the debt and costs incurred 
in the proceedings in the old Court. Mr. Praed was 
of opinion that the debt could be sued for, but he 
had very great doubt as to the costs. But should 
not the action have been merely continued, and not 
recommenced f Might not the plaintiff have set it 
down for hearing as if it had been originally com- 
menced there, and obtained ujion his judgment an 
order for all the costs incurred ? \Ve1)hink he might, 
under the provision of section 4, that “ all proceed- 
ings commenced in the County Court of any county 
before the time when any Court shall be holden 
under this Act in such county, may be continued, 
executed, and enforced against all persons liable there- 
unto, in the same manner as if they had been com- 
menced under the authority of this Act.” 

In such a case it is, of course, necessary that the 
books of the old Court should be produced, in order 
to prove that the action was so pending, and its then 
state ; and upon that a curious question was raised 
in Kent, before Mr. Harwood, in the case of White 
V. Kerschner (1 C. C. Chron. 104). The Clerk of 
the old Court of Requests had been subpoenaed to 
produce the Court books. Application was made for 
his costs as a witness, but the Judge refused, alleging 
that the new Court was entitled to the custody of 
the books. They were in the proper custody of the 
Commissioners, and not of the Clerk, and the 7th 
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section of the County Courts Act transferred all their 
jurisdiction and authority to the County Court, and 
provided for the continuance therein of suits then 
pending. The old books were the record of these 
proceedings, which, being continued in the new 
Courts, required that it should have the possession 
of the books. 

239. Partnership Accounts. — ^The 65th section ex- 
])ressly provides “ that the jurisdiction of the County 
Court under this Act shall extend to the recovery of 
any demand, not exceeding the sum of twenty pounds, 
which is the whole or part of the unliquidated balance 
of a partnership account.^* Thus, although, as we 
have already seen, a plaintiff having a larger demand 
than 20/. cannot deduct from it a debt due from him 
to the defendant, and bring an action for the balance, 
in case of partnership accounts this may be done, and 
an action maintained in the County Court for the 
balance, even if unliquidated (a term incorrectly 
used, because it properly means unpaid — but here, 
and in other legal uses, employed as equivalent to 
unsettled). Therefore, in a partnership account, what- 
ever its length or amount, an action may be brought 
for a balance claimed, provided the claim is not for 
more than 20/. or, if he have a greater claim than that, 
the plaintiff must abandon the excess. For further 
information on this subject see the next chapter on 
“ Parties.** 

240. Legacies and Property in Intestacy. — So, by 
the same section (65), jurisdiction is given to the 
County Court for the recovery of any demand not 
exceeding 20/., which is “ the amount or part of the 
amount of a distributive share under an intestacy, or 
of any legacy under a wiU.’’ In like manner it mat- 
ters not, in such case, what was the whole amount of 
the property so distributed, or of the legacies or 
legacy ; the plaintiff may sue for the sum of 20/. if he 
is willing to abandon the excess. 

241. Replevin . — ^The County Court has also juris- 
diction in replevin, under sect. 121 ; but as this will 
.form the subject of a future chapter, it will be unne- 
cessary to notice it further here. 

242. Recovery of Tenements, — By sect. 122 juris- 
diction is given to the County Court in the recovery 
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Book IV. of small tenements. The practice in this will be 
.TUEwmc- stated in a subsequent chapter, and the section 

TioN, itself is given at length, ante, p. 214. But it will be 
(\~2 *^®cessary here to notice some questions that have 
Au to uie Sub- arisen as to the jurisdiction in such cases. The first 
jeH^matter. is, whether the Justices have stiU a concurrent juris- 
Recowvyof <iiction with the County Courts in the recovery of 
small tenc- tenements. As this is a question rather belonging to 
ments. Magistrates than the Law and Practice of 

the County Courts, it will suffice here to state that 
the better opinion is, that the jurisdiction of the Jus- 
tices is not taken away by the County Courts Act. 
Upon the words ‘‘when and as soon as the term and 
interest of the tenant of any house, land, or other in- 
corporeal hereditament, where the value of the jire- 
mises, or the rent payable in respect of such tenancy, 
(lid not exceed the sum of 50?. by the year, and upon 
which no fine shall have been paid, shall have entled, 
or shall have been duly determined by a legal notice 
to quit,” which is the condition of this jurisdiction, 
Evans v. onc question has occurred that deserves notice. It was 
of Evans and another v. Walters (1 C. C. 
171 ). Chron. I7l), and turned upon this point. The defen- 
dant held under an agreement for three years, with a 
jiroviso for re-entry if the rent should be in arrear for 
fourteen days after it became due. '^flie rent fell into 
arrear, and the question was, whether a tenancy ex- 
piring by force of a proviso for re-entry was within the 
jurisdiction given by the 121st section. The learned 
Judge, Mr. EIerbert, decided that it did not come 
within the provisions of the statute. He said “he had 
not been able to find any case upon the Act, giving 
similar jurisdiction to Justices of the Peace, in which 
the same point had arisen ; but the case of Doe dem. 
Cundey v. Sharpley (15 M. & W. 558), appeared to 
him to be a very strong authority in the defendant’s 
favour. In that case it was expressly decided that 
the 1 Will. 4, c. 87, s. 1, did not apply where the 
ten6,nt held under a lease which had not expired, but 
where a right of re-entry was claimed for nonperfor- 
mance of the covenants. Now the words of that 
statute are almost identical with those of the County 
Courts Act. In that statute the clause runs, ‘ where 
the term or interest of any tenant, &c., shall have 
expired, or been determined by regular notice to quit. ’ 
In the statute giving him jurisdiction, the words were, 
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‘ where the term or interest of the tenant, &c., shall book iv. 
have ended^ or shall have been duly determined by 
a legal notice to quit,’ &c. The only real difference 
consists in the substitution of the word ^ ended ’ for ^ — 

the word ‘expired;’ which substituted word appeared Asm^Suh- 
to him to import, as fully as the word used in the M-matter. 
former statute, that the term must actually have run 
out, and not be determined by a forfeiture. Following, 
then, the authority of the case which he had cited, 
and also bearing in mind that it was expressly enacted 
that this Court should not have cognizance of any 
action of ejectment, he was of opinion that this sum- 
mons must be dismissed.” 

The other questions that have arisen, or are likely 
to arise, upon the recovery of tenements, with the - 
practice and forms, will be given in a distinct chapter 
in a subsequent part of this treatise. 

243. Summonses on Judgments. — By the 98th section Summonses 
jurisdiction is given to the County Courts over “any 
unsatisfied judgment or order in any Court held by 
virtue of this Act, or any Act repealed by this Act, 
for the payment of any debt or damages or costs.” 

Andlhe party who has obtained such a judgment 
may take out a summons against the defendant in 
any county within the limits of which he {the defen.~ 
dant) dwells or carries on his business, to answer 
“ such things as are named in the summons.^* And on 
his appearance he may be examined upon oath 
“ touching his estate and effects, and the manner and 
circumstances under which he contracted the debt, 
or incurred the damages or liability which is the sub- 
ject of the action in which judgment has been obtained 
against him ; and as to the means and expectation 
he then had, and as to the property and means he 
still hath, of discharging the said debt or damages or 
liability, and as to the disposal he may have made of 
any property.” And, by sect. 99, if he do not attend 
in pursuance of the summons, or “ refuse to be sworn, 
or to disclose any of the things as aforesaid, or if he 
shall not make answer touching the same to the satis- 
faction of such Judge, or if it shall appear to such 
Judge, either by the examination of the party, or by 
any other evidence, that such party, if a defendant, in 
recovering the debt or liability which is the subject of 
the action in which judgment has been obtained, has 
Y 3 



246 


LAW AND PRACTICE OF 


Book IV . obtained credit from the plaintiff under false pretences, 
jiTttisDic- or by means of fraud or breach of trust, or has wil- 
TioN. fully contracted such debt or liability, without having 
Ca 2 same time a reasonable expectation of being 

Ajt todheSub^ able to pay or discharge the same, or shall have made, 
ject^atter. or caused to be made, any gift, delivery, or transfer 
Summonses property, or shall have charged, removed, or 

on judg- concealed the same, with intent to defraud his credi- 
ments. them, or if it shall appear to the satis- 

faction of the Judge of the said Court that the party 
so summoned has then, or has had since the judgment 
obtained against him, sufficient means and ability to 
pay the debt or damages or costs so recovered against 
him, either altogether, or by any instalment or instal- 
ments which the Court in which the judgment was 
obtained shall have ordered, and if he shall refuse or 
neglect to pay the same as shall have been so ordered, 
or as shall be ordered, pursuant to the power herein- 
after provided,*’ the Judge may order such person to 
be committed to the “ common gaol or house of cor- 
rection of the county, district, or place in which the 
party summoned is resident, or to any prison which 
shall be provided as the prison of the Court, for any 
period not exceeding forty days :** (sects. 98, 91^ 
llie practice under these sections will form the 
subject of a distinct chapter in the second volume, 
where all the cases that have been decided upon it 
will come to be more properly noticed, and to that 
the reader is referred. But there is one point which 


IS purely a question of jurisdiction, that has been 
raised in two cases reported in 1 Cox & Macrae, 25. 
n In Gray v. Giles (lb.), which was a summons issued 

Maciue, 25), Under the 98th section upon a judgment obtained in 
the old County Court of Gloucestershire, the Judge 
(Mr. Fkancillon) said, “ the Court has no jurisdic- 
tion ; it has only jurisdiction in cases of judgments of 
this Court and the statutory Courts repealed by the 
Act. This judgment is not a judgment of any Court 
held by virtue of this Act, or under any Act repealed by 
this Act, and I cannot therefore, proceed on it. The 
County Court of Gloucestershire is a Common Law 
iitiddy. Court, and is, consequently, not repealed.*’ And the 
Dobson' decision was the same in Rudd v. Dobson (1 Cox & 
MaSie* 5). Macrae, 25). 

* ’ Hence the powers of sects. 98 and 99 can only be 

exercised over judgments obtained in the new County 
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Courts, or in the Courts comprised in schedules (A.) Boor iv. 
and (B.) For judgments obtained in any other 
Courts for less than 20/., the remedy must be sought 
in the Small Debts Act, 8 & 9 Viet. c. 127, of which — 
the above sections are almost a literal transcript, and as tofhe%Jb. 
under which a similar proceeding may be taken before Ject-matter, 
any Judge of any Inferior Court, and, consequently, 
as we presume, before the Judge of the County Court, 
who would have the same powers under that statute 
as under the County Courts Act. And either should 
be exercised with careful reference to the decision in 
Re Kinning (1 Cox & Macrae, 1), that where a debt Re Kmnwj 
has been ordered to be paid by instalments under 
that statute, or imprisonment in default, and the ^ ‘ ’ 

defendant fails to pay one of the instalments, he can- 
not be imprisoned uj)on the original order, but must 
be summoned afresh, and a new order of eommitment 
made for the nonjiayment of that particular instal- 
ment. (See also Cap. 4 of this Book, As to Pro- 
ceedings,^^) 

244. Wages, — By sect, 04 minors are empowered 
to sue for wages. 

64, And be it en<acted, that it shall bo lawful for any Section (54. 
person under the age of twenty-one years to prosecute any suit Minors may . 
iu any Court holdcn under tliis Act for any sum of money not 
greater than twenty pounds which may be due to him for 
wages or piece-work, or for work as a servant, in the same 
manner as if he were of full age. 

245. Goods taken in Execution , — By the 118th sec- 
tion, the County Courts are empowered to determine 
“ any claim that shall be made to or in res})cct of any 
goods or chattels taken in execution under the process 
of any Court holden under this Act, or in respect of 
the proceeds or value thereof, by any landlord for 
any rent, or by any person not being the party against 
whom such process has issued.” The following is the 
language of the section : 

Sect. 118. And be it enacted, that if any claim shall be 

made to or in respect of any goods or chattels taken in execu- Claims as to 
. I . o .111 -i.i-Ai. goods taken 

tion under the process of any Court holden under this Act, or jn execution 

in respect of the proceeds or value thereof, by any landlord for 
rent, or by any person not being the party against whom such Court. 
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JiooK IV. process has issued, it shall be lawful for the Clerk of the Court, 
jiiRisDic- upon application of the officer charged with the execution of 
jjucJi process, as well before as after any action brought against 
Gap. 2. such officer, to issue a summons calling before the said Court as 
issuing such process as the party making such 
claim, and thereupon any action which shall have been brought 
in any of Her Majesty’s Superior Courts of Kecord, or in any 
local or inferior Court, in respect of such claim, shall be stayed, 
and the Court in which such action shall have been brought, or 
any Judge thereof, on proof of the issue of such summons, 
and that the goods and chattels were so taken in execution, 
may order tlie party bringing such action to pay the costs of 
all proceedings had upon such action after tlie issue of such 
summons out of the Comity Court; and the Judge of the 
County Court shall adjudicate upon sucdi claim, and make such 
order between the parties in respect thereof, and of the costs of 
the proceedings, as* to him shall seem fit, and such order shall 
be enforced in like manner as any order made in any suit 
brought in such Court.. 

This also will form the subject of a distinct chapter 
on Interpleader in the next volume that treats ^ the 
Practice of the Courts, when the question *the 
priority of the landlord’s claim for rent, and other 
points of practice that have arisen, will be fully con- 
sidered. 

We have now to notice a few miscellaneous points 
that have been mooted as to peculiar subject-matters 
which have been held to come within the jurisdiction 
of the County Courts. 

246. Sham Summonses. — Where a sham*lawyer had 
delivered to a person in the country a paper purport- 
ing to be a County Court summons, with a view to 
frighten him into payment of a debt demanded, and 
the plaintiff had consequently lost the time and ex- 
penses of a journey to the Court town, he was held to 
be entitled to damages, 'Phe reported case is that of 
Davies v. Dawson (1 C. C. Chron. 210), and is as fol- 
lows : 

The plaint was for “ Journey and attendance, and expenses 
occasioned to the plaintiff and his wife by reason of tlie defen- 
dant serving a notice on the plaintiff requiring him to attend to 
pay a debt alleged to be due to the defendant from the plaintiff, 


Sham sum- 
monses. 


Davies v, 
Dawson 
(IC.C.Chron. 
210 ). 
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and which notice was intended to simulate and did simulate 
and appear to be a process out of the County Court of Denbigh, 
at Wrexham, 10s.” The plaintiff was sworn. He produced a 
letter which he had received through the post-office, which was 
as follows: 

“ (Koyal arms.) New County Courts Act for the more easy 
Recovery of Small Debts and Demands, 9 & 10 Viet. c. 95. 
To William Davies. The sum of one pound and tenpcnce, due 
from you to Steplien Dawson, being still unpaid, 1 now inform 
you that if the same be not paid on or before Wednesday, tlie 
second day of February, 1848, I shall proceed against you 
under the above Act. I trust, however, you will deem it 
prudent to pay th(3 amount before the day above stated, and 
thereby avoid the expenses to whicli you will otherwise subject 
yourself. 1 am, yours, &c. 

Ruabon. “Stephen Dawson. 

. “ Dated this 28th January, 1848.” 

In consequence of this letter, I directed my wife to attend at 
tlie County Court in Wrexham, in January last. 1 saw the 
royal arms, and the words “ County Court,” and in consequence 
directed my wife to go. There was an account between 
Dawson and myself. 
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The wife went accordingly, and for her time and 
expenses there was a judgment for the plaintiff. 

247. Overseers , — In the case of Athcrill v. Cross Overseers. 
(1 C. C. Chron. 210), an action was successfully main- Atheriiiv. 
tained against the overseers of a parish for damages 
for having wilfully, and with intent to injure the 
plaintiff, assessed his dwelling-house below its real 
value, so as to disqualify him from obtaining a licence 
for the sale of beer. 


248. Infringement of a Registered Design. — In the Patents, 
case of Furnival v. Alcock (1 C. C. Chron. 61), an Fumivaiv. ^ 
action was supported for damages for infringement of 

a registered design. 

249. Wages, — In two cases the question has arisen Wages, 
whether the County Court can entertain a claim for 
wages after it has been heard and adjudicated upon 

by the Magistrates. In both it was held that by stat. 

4 Geo. 4, e. 34, all orders or determinations by Jus- 
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Book IV. tices were final and conclusive. In the case of Digmore 
juRismc- (1 C. C. Chron. 125), the point was at once 

TioN. conceded by the plaintiff. But in the case of Anon, 
Ca 2 Oates and another (1 C. C. Chron. 154), it was con- 
.15 tended that the above statute applied only to cases 

ject-matter. where a formal decision had been come to, and an 
AnoZT. order made, not where there was merely a dismissal. 
Oates and But the learned Judge, Mr. Stansfield, after refer- 
aiTcnPuyif' statute, said, that what the Magistrates 

had done must be presumed to have been done rightly. 
He thought the statute applied to a case like the pre- 
sent, the words being “ order or determination ” in 
the disjunctive. He could not put the limited con- 
struction on the word “determination” for which 
Mr. Holroyde had contended. He therefore gave a 
verdict for defendants. 

Fees of 250. Fees of Court, — In the case of Hanhury v. 

Court. Aykroyd (1 C. C. Chron. 215), it was held that the 
Aykroyd suc in his own Court for his fees, and, 

(ic.c.chron. incidentally, the question was mooted whether the 
215). jurisdiction of the Court was ousted by proceedings 
taken to obtain a certiorari. But the learned Judge, 
Mr. Trotter, negatived the objections, and gave 
judgment for the plaintiff. . The case is curious^ and 
therefore we present it entire. 

Debt for 17^. for fees due to plaintiff as Clerk of the Court. 

Travers^ of Campden, for plaintiff. 

Griffiths for defendant. 

The cause of action arose as follows ; — Some time ago a con- 
siderable number of summonses had been issued against the 
defendant by one Grimbley ; on the hearing of these causes the 
defendant contended that Grimbley could not split his demand, 
and asked for an adjournment to enable him to apply to the 
Court of Exchequer for a prohibition. The adjouimment was 
granted, the foes on which, amounting to 17^. (the sum now 
demanded), the defendant has constantly refused to pay. It 
appeared, moreover, that since this summons was issued defen- 
dant had applied to the Court of Exchequer for a certiorari to 
remove the action to the Court above, and that the summons to 
show cause why the certiorari should not be granted was 
returnable this day. The case having been established , Griffiths 
contended : — 
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ist. That his Honor had no right to try the action, being a 
party interested. 

2ndly. That his jurisdiction was ousted by the proceedings 
taken to obtain the certiorari ; and 

3rdly. That' the fees ought to have been paid by Grimbley, the 
plaintiff, in the other causes. 

Travers^ in reply, contended that, under the 37th section of 
the Act, Ms Honor had a clear power to order payment of 
fees, and to enforce tliat order. 

2ndly. That the summons from the Exchequer being obtained 
on an ex parte statement, and being a mere inchoate proceed- 
ing, did not deprive his Honor of his jurisdiction ; and 

3rdly. That as under the 37th section the party making 
any application to the Court is the party liable for the foes on 
such application, and as the application for adjournment was 
made by, and clearly for the benefit of, the defendant, he was 
tlie party against w^hom the order to pay should he made. 

His IIoNOii gave judgment for the plaintiff for the full 
amount claimed and costs, {a) 

251. Double Value. — It has been decided that the 
County Courts have jurisdiction in actions for double 
value. In the case of Wickham v. Lee (1 C. C. 
Chron. 277)j it was so held by the Court of Queen’s 
Bench, Coleridge, J. observing “ Is the action for 
dcnible value within the jurisdiction of the County 
Court ? It is within the general words ‘ all pleas of 
j)ersonal actions,’ and there are no express words to 
take it out. It is said that this is rather to be classed 
with detinue^ and that detinue would not lie in the 
County Comd;, no process having been provided in 
that action ; when that question arises, it will be time 
enough to decide it ; but I may observe, that detinue 
is an anomalous and peculiar proceeding, and that as 
to the plaint for double value I entertain no doubt.” 

252. What actions will not lie in the County Court. 
— We come now to consider what actions cannot be 
brought in the County Court. This is provided by 
sect. 58, which, after enacting that all pleas of per- 


(a) It w'ould seem to be the proper course, where a party liable to 
pay fees to the Court refuses to do so, for the Judge to make an ex 
parte order for the amount, which, if disobeyed, may be enforced 
by summons or execution. 
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sonal actions may be h olden in the County Court 
without writ, proceeds thus, Provided always, that 
the Court shall not have cognizance of 
Any action of ejectment, 

Or in which the title to any cori)oreal or incorporeal 
hereditaments, or to any toll, fair, market, or 
franchise, shall be in question. 

Or in which the validity of any devise, bequest, or 
limitation under any will or settlement may be 
disputed. 

Or for any malicious prosecution. 

Or for any libel or slander. 

Or for criminal conversation. 

Or for seduction. 

Or for breach of promise of marriage/* 

253. Generally. — Jurisdiction is given over all pleas 
of personal actions, within the prescribed amount, 
subject to the above exceptions, and to no other, 
llierefore, although not expressly excepted, all actions 
that are not strictly “ ])lea8 of personal actions,” are 
not within the jurisdiction. Actions, as before stated, 
are divided into real, personal, and mixed. 

The first and third, therefore, are excluded from 
the jurisdiction of the County Courts. 

254. Ejectment. — The County Court cannot enter- 
tain an action of ejectment. But express powers are 
given to it for the recovery of tenements of a value 
or rent not exceeding 50/. per annum, by sect. 122 : 
(see the chapter on this subject in vol. 2.) 

is iji mulSn ^ ^ ^ question, — N or can the County 

Court entertain any action in which the title to any 
corporeal or incorporeal hereditaments, or to any toll, 
fair, market, or franchise shall be in question (sect. 
58.) 

tjjjon this pro\’ision many perplexing questions 
have already arisen, and must arise continually, from 
the difficulty of determining whether title is really in 
iiestion ; for it is plainly not sufficient for a defen- 
ant merely to assert that he disputes title in order to 
withdraw the case from the cognizance of the County 
Courts, or justice would be continually defeated. The 
Judge must be satisfied, not that the claim is in 
itself a good one, but that it is preferred with hona 
fides, and is sufficiently substantial to have an exis- 
tence, however dubious may be its value, and he will 
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act accordingly, subject to the risk of a prohibition if 
he exceeds his jurisdiction. 

For this purpose, he may hear the objection, and 
investigate the claim of title, so as to ascertain whe- 
ther it be bond fide and substantial. For, to oust the 
jurisdiction, the title must be in dispute in the action : 
that is to say, .vo that the action could not be decided 
without directly or indirectly deciding the question of 
title. It is plain that the Court cannot ascertain 
whether title is really in dispute in the action so 
as to be unable to decide the action without deciding 
upon the disputed title, unless it institutes an inquiry 
into the facts. The Court, therefore, is, as we appre- 
hend, empowered to hear and to decide whether the 
case is or is not within its jurisdiction. 

This point has now been expressly determined by 
Mr. Justice Wigiitman, in the Bail Court, in the 
cases of LUley v. Harvey and Owen v. Pierce ( 1 C. C. 
Chron. 282 ; 1 1 Law T. 2 / 3 ), in which it was held, that 
to oust jurisdiction under a claim of title in dispute, 
under sect. 58 , the defence must be bond fide, and that 
it is coin})etent to the Judge of the County Court to 
enter into the case, in order to determine whether or 
not the case is really within such proviso, the mere 
assertion of the defendant not being sufficient to oust 
jurisdiction. But if the Judge determines that he has 
jurisdiction when he has not, a prohibition will go. 
llie judgment is as follows : 

These are two cases as to the power of a Judge of the County 
Court to proceed after tlie defendant had stated that the (Ques- 
tion involved the right to incoi’poreal hereditaments. The 
question is, whether the title to the hereditaments came into 
question -so as to take the cases out of the jurisdiction of the 
County Court. I'lie demand was for use and occupation, and 
the defendant objected to the jurisdiction on the ground that he 
chiimed the premises as his own, and consequently that the title 
was in (Question. The Judge of the County Court examined 
the defendant, who stated that he believed the premises were 
his, and he purchased them. The Judge went on with the 
case, and decided for the plaintiff, being of opinion that the 
title did not come in question, and I am of opinion there was no 
real ground for tlie objection. The defendant did not protend 
that he had any conveyance, or that he had possession, or that 
z 
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he had paid for them. On the other hand, the plaintiff liad 
been in possession for twenty-five years, ho had a convey- 
ance, and had paid the purchase-money, and the defendant, 
ill 1842, had taken the premises of tlic plaintiff as tenant, and 
had paid rent to him till 1846; and it furtlier appeared that, in 
June, 1847, the plaintiff had distrained the goods of the defen- 
dant for the arrears of rent, and the goods were sold without a 
replevin. On a subsequent occasion, when there was a question 
whether the defendant’s son was not a joint tenant with him, the 
defendant had sworn tlnit he had taken the premises alone. It 
was contended for the defendant, and this is common to both 
cases, that it was enough for the defendant to state on oath that 
he believed the premises were Ids, to bring the cases wdthin the 
proviso, and that the Judge had no authority to interfere further. 
It appears to me that the Judge has authority to inquire wlie- 
thcr or not the title is in question. It is difficult to define the 
limits to which his inquiry may go. It w^as hardly intended 
that tile mere assertion of the defendant will suffice to take 
away the Jurisdiction; the Judge must be satisfied that the title 
is in question, and he must inquire into so much of the case as 
to satisfy him upon that point. Where there are special plead- 
ings, and the question is raised upon them, the Judge can go 
no further, but if the question is not raised upon the pleadings, 
l)ut merely suggested by the defendant, the Judge must inquire 
into the ease before he can be satisfied that the title can come 
in question. If lie is wrong, and assumes a jurisdiction when 
the title, is really in question, the defendant may come to a 
Superior Court, and he will be entitled to a prohibition. Each 
case must depend upon its owm circumstances. The cases that 
have been decided on the 53 Geo. 3, c. 127, s. 7, are authorities 
for tliis view of the case. The terms of the provisoes in the 
two .statutes are not the same, but the point in question is com- 
mon to both. In the case of Rex v. Wrottesley (1 B. & Ad. 
648), it was considered that the Justices must be satisfied that 
there is a hona Jide intention to dispute a rate before they a^e 
bound to consider that the title was really in question In the 
present case I consider the Judge of the County Court was right, 
and the rule must be discharged in Lilley mdiMlIarvey with 
costs. 

I have more doubt with respect to the case of Owen and Pierce, 
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because there it appears there was an action of trespass for talcing 
the plaintiff's cattle. The defendant, upon appearing in the Court, 
took an objection that he had a prescriptive right for his cattle 
to stray into the land of the plaintiff, there being a countervail- 
ing right on the part of the plaintiff that his cattle might stray 
into the lands of the defendant, and without there being a lia- 
bility for trespass on cither side. It is not necessary to decide 
the law upon the matter, the question before the County Court 
was, whether the claim of incorporeal hereditament did really 
come in question ; tlic Court seemed to be of opinion that it did 
not come in question as between these parties. As is usual in 
these cases, the defendant made the objection and stated he 
claimed a right by prescription ; for he adopts the very term 
suggested in the ease in the Queens Bench — ^prescriptive right 
for any cattle to stray on the plaintiff’s land. On the other 
hand, there were some circumstimccs tending to show that tlicre 
was no foundation for the objection taken by the defendant; 
and, in the first place, it seems that was the first time he had 
ever set up such a claim. It does not appear that he had ever, 
down to this time, claimed such a right; and it also appeared 
he liad offered to give 5s. a year as compensation for the tres- 
pass, which the plaintiff had refused. I think, upon the whole, 
there is no sufficient ground for assuming that the title came in 
question. It is not for the Judge to determine whether the title 
was well founded, but whether it came in question. I must 
discharge the rule in both cases. 

ft is important to learn what is and what is not a 
question of title. 

256. What is a Question of Title. — Generally the 
jurisdiction is ousted in any action in which the title 
to any corporeal or incorporeal hereditaments, or to 
any toll, fair, market, or franchise, is in question. A 
claim of title is a claim to the ownership, temporary 
or permanent — a claim to such a right of possession 
as would enable the claimant to keep possession, if 
he had it, without being a trespasser ; and it must be 
a claim to the land itself, or to some easement arising 
out of it. Upon the Irish Civil Bill Act, 36 Geo. 3, 
c. 25, which enacts that in no civil bill shall title to 
lands be called in question, it has been held that a 
consequential injury arising from the obstruction of a 
z 2 
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water-course was a question of title {Whitehead v. 
Mdtbards, Na|). C. B. 3o) ; negUgence in so cutting a 
mill-race that it flooded plaihtiS’s lands {Goeghegan v. 
Milner, Nap. C. B. app. 181) : carrying away timber 
from laiid occupied by plaintiff, the defence being that 
it belonged to' the defendant as landlord {Ellison v. 
Robertson, 1 C. & D. C. C. 657) : trespass on a 
fishery under a claim of right {Corr v. Donnelly, 2 
C. & D. C. C. 172) : obstructing a water-course 
whereby plaintiff’s land was flooded (Orr v. Cahill, 
1 C. & D. C. C. 566) : a dispute about a party-wall 
upon which a roof had been rested, and the defence 
was that no part of it was upon the ].)laintiff’s land 
{McAlister v. Dvffy, 1 C. & I). C. C. 179)» — have all 
been held to involve questions of title. 

257. What is not a Question of Title. — As we have 
already observed, a mere assertion of a claim of title 
is not sufficient. So7ne proof must be given of its 
actual existence, in order that the Court may deter- 
mine whether such a question arises in the action. 
And the claim must be of a right of ownership in the 
land, or in some easement arising out of it. Upon 
the 43rd filiz. c. 6, which gives no more costs than 
damages in any action personal not being for any 
title or interest of lands, nor concerning the freehold 
or inheritance of any lands,” when the Judge shall 
certify that the debt or damages do not amount to 
40s., it has been held that an action by one commoner 
against another for injury of the right of common by 
digging turves {Edmondson v. Edmondson, 8 East, 
294 ) : an action of trespass for a distress, the defen- 
dant justifying as agent, and the issue joined upon 
the fact of agency {Howard v. Cheshire, Say. Kej). 
250) ; an action for taking sand and gravel from 
Hounslow Heath {White v. Smith, 1 Wils. 94), — did 
not involve questions of title. 

These instances will suffice to show that title does 
not necessarily come in question because the subject 
of dispute is the freehold, or something that forms a 
part of the freehold. Every case must rest on its cir- 
cumstances, the test being, not the nature of the sub- 
ject-matter, but the nature of the claim. In the 
Superior Courts this would be for the most part 
determined by the pleadings, and upon them some of 
the above cited decisions turned. But in the County 
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Courts, in the absence of pleadings, the Judge must Book.iv. 
decide the claim of title upon the evidence, bearing in 
inind only that the point to be determined is not if tion. 
there be a title in fact, but if title is so in question in ^^^2 
the action, that he could not decide the dispute without A^toiiUsub. 
deciding the title, jat^matter 

Two cases are reported as having occurred in the 
County Court in which this question of title has been 
raised, and as they will serve to illustrate the argu- 
ment, they may be briefly noticed here. 

In Penfold and another v. Newland (1 C. C. Chron. 

123), the action was for damages for seizing a horse, A^ewiand 
and the defence was, that defendant was lord of the (ic.c.curon. 
manor and had seized it for a heriot ; to which it was 
replied, that the horse was the joint property of the 
plaintiffs, and that one of them only was tenant of 
the manor. 

Tho Judge (Mr. Gujidon) said the question might he tried 
if the plaintiffs would admit that tlie defendant was lord of the 
manor, and that he was entitled as such to seize tho horse in 
question as a heriot, provided tliat horse was the prof>erty of his 
tenant. If tliesc facts wore admitted, then the Court could try 
what appeared to be really the issue, whether the Imrso in ques- 
tion was the propei-ty of both or of only one of the plaintiffs. 

Edmumh said he denied the right altogether ; but for the 
purposes of this action he would make that admission, provided 
it did not bind his clients as to the right. 

Johnson said the admission must be unqualified. 

Edmunds said, then he should not make it, and the case was 
thereupon struck out, the Judge saying the Court was ousted of 
jurisdiction. 

In the case of Jenkins v, Evans (1 C. C. Chron. Jenkins 
196), which was an action for the recovery of a tene- 
ment, and defendant had come into possession by the 
decease of the tenant a few days after the proper 
determination of the tenancy, it was held by Mr. 

JoHNES, that the Court would not recognize a merely 
equitable claim, and he proceeded to judgment. 

258. Corporeal and Incorporeal Hereditaments , — Corporeal 
It will not be necessary in such a treatise, as this to 
enter upon a definition of these terms, which must be ments. 
sufficiently familiar to every reader. But, generally, 

Z 3 
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Book IV. it may be said that whatever is a part of the freehold, 
juRTSDic- affixed to it, is a corporeal hereditament, and with- 
TioN. out the jurisdiction of the County Courts if the title 
— 2 dispute. But, if the fixtures be severed. 

As to^the Sub^ trees cut, or roots dug up, they cease to be a part of 
ject-matter. the freehold, and a claim to them may be adjudicated 
upon in the County Courts. So may the emblements 
of land, that is, crops usually grown within the year : 
but crops that last more than a year, as grass, clover, 
and so forth, which are merely cut, but the roots 
remain for future crops, are part of the freehold. 

As to incorporeal hereditaments, there has been a 
decision in the Court of Exchequer which has deter- 
mined that where an Act of Parliament authorizes the 
levying of certain rates to be paid by the tenant, who 
is to deduct the amount out of the rent, “ notwith- 
standing any agreement to the contrary,’’ that means 
any present agreement, and that the parties might 
afterwards agree between themselves how it shall be 
paid. A tenant who had paid the rate was held to be 
entitled to sue the landlord in the County Court for 
the recovery of the same, and that it was not a case 
in which an incorporeal hereditament was in (juestion, 
so as to take it out of the jurisdiction of the County 
Court ; {Gwynne v. Kniylit, 1 C. C. Chron. 189.) 

In Lloyd v. Jones (1 Cox & Macrae, 111), it 
was held by the Court of Common Pleas, tliat the 
jurisdiction of the County Court in an action of 
trespass is not ousted by a plea that defendant com- 
mitted the supposed grievance to raise a question of 
title, and in the exercise of a right he ])ossessod by 
immemorial custom ; that one person cannot have a 
profit a prendre in the soil of another ; and that a 
custom of fishing cannot be considered an incorporeal 
hereditament within the meaning of the statute. The 
facts and the law are so well stated in the judgment, 
that we give it entire. 


Gwynne v. 
Knight 
(IC.C.Ohron. 
189). 


Zioyd V. 
Jo7ies (1 Cox 
Macrae, 
111 .) 


In tliis case a rule was obtained on tlic part of the defendant, 
calling upon the plaintiif to show cause why a ^Tit of prohibi- 
tion should not issue, to be directed to the Judge of the County 
Court of Merionethshire, to stay further proceedings in this 
case. The ground on which the defendant claimed to be 
entitled to the writ is, that the action is brought to recover 
damages for an alleged trespass, the defendant having entered 
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the plaintiffs land and fished, or attempted to fish, there; the 
defendant contended that such act was done in the exercise of 
the right conferred on him as an inhabitant of the town of Bala, 
under an immemorial custom; and as the claim of right set up 
by the defendant under this custom may be disputed, it was 
contended that the jurisdiction of the County Court over the 
case was excluded by the statute 9 & 10 Viet. c. 95, s. 58, 
by which it is provided that the Court shall not have cog- 
nizance of any action in which a claim to an incorporeal here- 
ditament may be disputed. The affidavits filed in support of the 
rule state the defendant to have been an inhabitant of the town 
of Bala, and that an immemorial custom exists there conferring 
the right before mentioned upon the inhabitants of that town, 
and that the alleged trespass was committed by the defendant 
at the instance or request of the several inhabitants associated 
there, for tlie purpose of asserting the existence and validity of 
the custom set up. The affidavits read in answer to the rule 
deny the existence of the custom in point of fact, and state that 
the defendant was not a householder; that he is a person having 
no visible means of support, and is wholly incompetent to pay 
any damages or costs which may be recovered against him. 
Having heard the arguments in support of the rule, we are of 
opinion the jurisdiction of the County Court over the case is not 
excluded by the proviso referred to in the statute 9 & 10 Viet, 
c. 95, s. 58, and that the rule must he discharged. The custom 
set up is ill effect a custom for the inhabitants of Bala, as such, 
to have a proj^t d prendre iii the soil of another; but we think 
no question can be said to arise in this case regarding such a 
custom, as it has been held as clear and undoubted law for two 
centuries, that no such custom can exist in point of law. The 
question was determined in the fourth year of James I., in 
Gatewood's case (6 Coke, 60, o), that such a custom is void in 
law; and since that case the law has been considered as settled, 
and is not now open to question or doubt. The jurisdiction of 
the Court cannot be excluded by a pretence of a custom which 
has been so long and solemnly detennined to have no valid 
existence. But further, supposing . any question could arise 
regarding the custom, still the circumstances would not bring 
the case within any of the cases over which the jurisdiction of 
the County Court is excluded by the 58th section, referred to, 
inasmuch as that section excludes the jurisdiction in cases 
involving disputed claims to incorporeal hereditaments; and 
the claim in question is not properly a claim to a hereditament. 
Hereditament is defined in the text-books and authorities to 
signify all such things, whether corporeal or incorporeal, which 
a man may have to him and his heirs, by way of inheritance, 
which, if they were not otherwise be<jueathed, would come to 
him, tliat is, as next of blood, and not pass to executors and 
administrators as chattels do: (see Tonnes de Ley, Co. Lit. C a, 
and Co. Lit. 6 6.) It is obvious the right claimed under the 
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Book IV. custom alleged is not a claim to a hereditament, and therefore 
tub not such as to exclude the jurisdiction of the County Court; 
therefore, must be discharged with costs. 

Cap. 2. Hereditaments, — An action was brought in the 

Whitechapel County Court for the amount of certain 
je '-ma er. roies imposed by an Act of Parliament. A 

question arose as to the situation of the premises on 
which the rate was imposed. The defendant con- 
tended that this was a claim to an incorporeal here- 
ditament, and was notj therefore, within the jurisdic- 
tion of the Court. After judgment for the plaintiff, 
the defendant obtained a prohibition out of Chancery, 
which was, however, set aside by the Court of 
Exchequer, that Court being of opinion that the rate 
was a mere money payment, and not an incorporeal 
hereditament : {Baddeley v. Denton, 14 L. T. 256.) 

Fair, toll, 259. Fair, Toll, Market, or Franchise. — The juris- 
market, or diction of the County Court is ousted also where the 
franchise. > market, or franchise shall be 

in question.” It will be unnecessary to lumber these 
pages with definitions of those terms : the practitioner 
requiring the information will find it in Stephens’ 
Commentaries, vol. 2, pp. 14, 15, 123, 535, and vol. 3, 
pp. 257, 268. 

260. Or where the Validity of any Devise, Bequest, 
<^c., may be disputed. — Another excej)tion to the juris- 
diction by the same section (the 58th), is that of any 
action in which the validity of any devise, bequest, 
or limitation under any will or settlement may be dis- 
pvXedP 

It is to be observed that the language of the statute 
differs in relation to questions of title, and questions 
as to the validity of a devise, &c. The excejition in 
the one is, where the title, &c., shall be in question,^* 
and in the other, where the validity, &c., “ may be 
disputed.^^ This, as it appears to us, will require a 
distinction in the treatment of the two cases. To oust 
jurisdiction on the ground of title, that title must be 
in question in the action ; but in the case of “ a devise, 
bequest, or limitation under will or settlement,” being 
necessary to be produced in order to establish the 
debt or demand, it will suffice for the other party to 
assert that he disputes the validity of such devise, &c., 
in order to take the case out of the jurisdiction of the 
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County Court, so far, at least, as respects the reference 
to the document so disputed. In the one the Judge 
must hear and be satisfied that the title is really in 
question in the action. In the other it will suffice that 
one party says, “ I dispute the validity of that devise, 
&c.,” to take it out of the jurisdiction, without any 
decision by the Court whether there is or is not a bond 
fide substantial ground for such dispute. If the case 
does not, in fact, depend upon the validity or other- 
wise of such disputed document, and the Court can 
arrive at a decision by other evidence, we presume 
that it may do so. The jurisdiction is only ousted 
where the subject-matter of the action is something 
that depends upon the validity of a devise, bequest, 
or limitation under a will or settlement, which is dis- 
puted by the party against whom it is to be enforced. 

261. Other excepted Personal Actions. — The other 
exceptions by the statute from the jurisdiction of the 
County Courts are actions “ for any malicious prose- 
cution, or for any libel or slander, or for criminal 
conversation, or for seduction, or breach of promise 
of marriage.” It will, we presume, be unnecessary to 
define these. 

262. As to Actions for Debts, Sfc. within the Juris- 
diction of the County Courts. — If a party sue in the 
Sixperior Court for a debt or demand recoverable in 
the County Court, and obtain a verdict for less than 
20/. if the action be founded in contract, or for less 
than 5/. if it be founded on tori, he will have judg- 
ment to recover such sum only and no costs. And if 
the verdict be for the defendant, such defendant is to 
be entitled to his costs as between attorney and client, 
unless in either case the Judge who tries the cause 
shall certify on the back of the record that the action 
was fit to be brought in a Superior Court. The 
following is the language of the section : 

Sect. 129. And ho it enacted, that if any action shall b{‘i 
commenced after the passing of this Act in any of Her 
Majesty's Superior Courts of Kecord, for any cause other than 
those lastly herein-bofore specified, for which a plaint might 
have been entered in any Court holden under this Act, and a 
verdict shall be found for the plaintiff for a sum less than 
twenty pounds, if the said action is founded on contract, or less 


Book IV. 

TH£ 

JURISDIC- 

TION. 

Cap. 2. 

As to the SMb~ 


Other ex- 
cepted per- 
sonal actions. 


Section 121i. 

As to actions 
brought for 
sniali debts 
in Superior 
Courts. 



262 


LAW AND PRACTICE OF 


Book IV. than five pounds if it be founded on tort, the said plaintiff shall 
.uTRisDic- judgment to recover such sum only, and no costs; and if 

TioN. a verdict shall not be found for the plaintiff the defendant shall 
Cup, 2. he entitled to his costs as between attorney and client, unless in 
^kctJnatfi^" either case the Judge who shall try the cause shall certify on 
the. back of the record that the action was fit to be brought in 
such Superior Court. 

As this is a question of extreme importance to the 
practitioner, it will require careful attention. 

The terms are “for an/y cause other than those 
lastly herein-before specified/’ (that is to say, the 
causes in which, by sect. 128 , a concurrent jurisdic- 
tion is given to the Superior Courts, “where the 
phaintiff dwells more than twenty miles from the 
defendant, or where the cause of action did not arise 
wholly or in some material point within the jurisdic- 
tion of the Court within which the defendant dwells 
or carries on his business at the time of the action 
brought, or where any officer of the County Court 
shall be a party), for which a plaint mi(/ht have been 
entered in any Court holden under this Act.” 

The question will arise here, for what causes it may 
be deemed that a plaint might have been entered so 
as to deprive the plaintiff of costs if he fails to 
recover more than 20 /. in contract, or 5 /. in tort. 
If, for instance, his demand be for several matters, 
together exceeding 20/., but each one less than 20/., 
it is necessary to determine whether he might have 
sued for all in the County Court, or if he must so 
have sued. If, for instance, he should join them in 
the Superior Court, it may be contended that, being 
distinct causes of action, he might have entered a 
plaint for each case separately in the County Courts 
and, as he might have so done, he is, by this section, 
deprived of his right to costs in the Superior Court. 
On the other hand, if he divides them improperly for 
the purpose of bringing several actions in the County 
Court, he runs the risk of losing the excess beyond 
the sum he would there be permitted to recover. 

Again, where defendant owes plaintiff more than 
20/., but plaintiff owes defendant a sum, say 10/., 
which would reduce the balance to less than 20/., 
plaintiff might yet bring his action in the Superior 
Court, because nis demand is for the whole amount 
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of the debt, and the set-oflp is a privilege of the defen- Book iv. 
dant, which he may use or not at his pleasure, and in 
such case the plaintiff’s claim is not one for which a tion. 
plaint might have been entered in the County Court. 

263. Concurrent Jurisdiction of the Superior Courts, 

— From the above section, then, it may be gathered — 
that the Superior Courts have a concurrent jurisdic- Concurrent 
tion with the County Courts in all cases. The of?he Sipe- 
Superior Courts will not, however, entertain an action nor Courts, 
to recover a less sum than 40^. : (^Sutton v. Parment, 

I Cox & Macrae, 237.) A plaintiff may, if he pleases, 
still sue in the Superior Court in every case, provided 
he is willing to sacrifice his costs if he succeeds, and 
to risk the payment, should he fail to obtain a verdict, 
of the costs of the defendant, to be allowed as between 
attorney and client. 

But it is at his option to sue in the Superior Court 
or in the County Court in all actions for torts where 
he recovers a sum exceeding 5/. and not exceeding 
50/. And in all actions ex contractu where he recovers 
a sum exceeding 20/. and not exceeding 50/. But it 
is enacted by 13 & 14 Viet, c. 61, ss. 11, 12, and 13, 
that if in any actions commenced after the passing of 
that Act in any Sui)erior Court the plaintiff shall 
recover a sura not exceeding 20/. in any action ex 
contractu within the jurisdiction of the County Court, 
or a sum not exceeding 5/. in any action for tort 
within the said jurisdiction, he shall not recover any 
costs- 

Except — 

1st. In the case of a judgment by default. 

2nd. Where the Judge or other presiding officer 
before whom such verdict shall be obtained shall 
certify on the back of the record that it appeared to 
him at the trial that the cause of action was one for 
which a plaint could not have been entered in any 
such County Court as aforesaid, or that it appeared 
to him at the trial that there was a sufficient reason 
for bringing the said action in the Court in which the 
said action was brought. 

3. Where the plaintiff shall make it appear to the 
satisfaction of the Court in which such action was 
brought, or a Judge at chambers, that the said action 
was brought for a cause in which concurrent jurisdic- 
tion is given to the Superior Courts by 9 & 10 Viet. 
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Boon IV. c. 128 (as to which see ante, p. 201), or for which no 
jDB^isDic- plaint could have been entered in any such County 
TioN. ’ Court, or that the said cause was removed from a 

A.t7^aub. certM. 

jtct-matter, 

I { 263«. Jurisdiction by Consent. — Sect. 17 of 13 & 14 

by conSnt? Vict. c. 61, provides that the County Court may, by 
consent of both parties, try actions to an unlimited 
amount, and such as involve questions of title. The 
section is as follows : 


13 & 14 Vict. Sect. 17. And be it enacted, that if both parties sliall agree, 
c. 61,8. 17. ^ memorandum .signed by them or by their attorneys, that 

l^seTon^ the County Court sliall have power to try any of the actions 
tS*parties h<^‘reinbofore respectively mentioned, in which the sum sought 
Court shall to be recovered shall exceed the sum of five pounds by the said 
t^t^^causL *'®cited act or fifty pounds by this act limited in the cas^ of 

although the such actions respectively, or any action in which the title to 
Tnutters be r ^ 

beyond its land, whether of freehold, copyhold, leasehold, or other tenure, 
jurisdiction, toll, market, fair, or other franchise, shall be in 

question, then and in such case the said Court shall have juris- 
diction and power to try such action : provided always, that 
the said parties or their attorneys shall state in their said 


memorandum of agreement, that they know sucli cause of 


action to be above the said sums respectively, or that they 
know such title to come in question in such action, and pro- 
vided that such memorandum shall be filed with the clerk of 


the said Court at the time of filing the demand of the plaintiff: 
provided also, that all local actions to be tried before any County 
Court with the consent of the parties shall be brought and 
tried in that jurisdiction only in which the lands, tenements, or 
hereditaments, or some part thereof are situate, are in respect 
whereof such actions shall be brought. 


The following may be the 

Form of Memorandum. 

Memorandum of agreeimut made this day 

of , between A. B., q/* , the county 

of , and C. D., of , in the county of 

Whereas disjjutes have arisen between the said. A. B. and 
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G. D., hy recLson of a certain demand by the said A. B. upon 
the taid O. D. o/*a swm exceeding the sum of 507., to witf the 
sum of £ , in respect of a certain alleged [debt or 

demand^ trespass, or as the case maj be,] is hereby agreed 
between the said A. B. and C. D. that the Cotmty Court of A. 
at B., shall have power to try the said alleged \deht or demamd, 
and the said A. B. and C. D. do hereby state that they 
know that such cause of action is above the sum of 501. Wit- 
ness the hands of the said parties. 

(^Signed') A. B., 

C. D. 

Witness . 

Where Titus is intended to be tried. 

Memorandum, of agreement made iJtis day 

of , 18 , between A. B. , in the County 

of , and C. D. of the sarnie place, . Whereas 

a dispute has arisen between , respecting the title 

[or which involves questions that relate to the title'], to a 
certain [here describe property in dispute] , it is hereby agreed 
between the parties hereto that the County Court of , in 

the County of , shall have power to try the same by an 

action in the said County Court, and the said A. B. and C. D 
do hereby state that they knoio that such title will come in 
question in such action. Witness the hands of the said parties. 

(^Signed) A. B., 

C. D. 
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AS TO THE PARTIES. 

We take the provisions of the statute as to the 
parties to certain particular actions in the order in 
which they present themselves. 

264. Minors . — By sect. 64 minors are empowered 
to prosecute any suit in the County Court for any 
sum not exceeding 20/. for wages due, or piece-work, 
or work as a servant. 

Sect, 64. And be it enacted, that it shall be lawful for any 
person under the ago of twenty-one years to prosecute any suit 
in any Court holden under this Act for any sum of money not 
greater than twenty pounds which may be due to him for 
wages or piece-work, or for work as a servant, in the same 
manner as if he were of full age. 

Tills provision, in fact, extends to the County 
Courts a jurisdiction previously given to a Magis- 
trate. 

26.5. Partners . — By sect. 65 it is enacted ^^that the 
jurisdiction of the Countv Court under this Act shall 
extend to the recovery of any demand, not exceeding 
the sum of 20/., which is the whole or part of the 
unliquidated balance of a partnership account.” 
Hitherto, as the reader is aware, a partnership 
account, however trifling, has been cognizable only 
by a Court of Equity. Until it had been settled, and 
a balance agreed to, from which a distinct promise 
from the one party to pay it to the other might be 
inferred, so as to create a new cause of action, distinct 
from the partnership, the Courts of Common Law 
have afforded no remedy. For this defect, provision 
to a limited extent has been made by the County 
Courts Act, and now a partner may there sue his 
partner for the unliquidated balance of a partnership 
account, not exceeding the sum of 20/. But this 
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privilege is subject to the same restrictions as other Book IV. 

debts and demands, viz., that the cause of actioq shall 

not be divided for the purpose of bringing two or tion. * 

more suits, and if the plaint® have a larger claim than - 

20^. he must abandon the excess, and the^’udgment to %!rt;r.K 

will be in full discharge of all demands in respect of 

his partnership accounts. (Sect. 63.) 

This provision has given rise to a very curious 
question, and led to an unexpected result. A 
(>ourt of Common Law having no jurisdiction over 
partnership accounts, will not in any manner interpose 
with the Judge of the County Court in relation to a 
partnership account, however much he may exceed 
his jurisdiction. In fact, in this particular the County 
Couit has an absolute and irresponsible authority for 
wdiich, ‘however abused, there is no remedy. This 
very important point was determined in the case of 
Durant and others v. Tomlin (1 C. C. Chron. 2/8; 

1 Cox & Macrae, 129), which was as follows : 

In this case a rule m.si for a cejctiorari had been obtained to Durant amf 
reriKA’c into this Court a. plaint entered' in the Barnet County 
Court tor llertt'ordshire. The defendant was sued as a mciuber 5^78). 
of the Barnet Association, by the other members for 18/. for 
his proportion of loss upon the trunsuctions of the Association 
down to ix c(TtaIn jwriod, tlio 65th section of the 9 & 10 
Viet. c. 95, enacting, “ that the jurisdiction of Ihc County Court, 
uiidor this Act shall extend to the recovery of any demand not 
exceeding the sum of 20/. which is the whole or part of the 
unlicjuidaled balance of a partnership account,” Ac. 

Iloirnrth sljowod cause, and contended that as tliis was.a 
question between partners, the Superior Coui-ts could not eiiler- 
tain it; and that if the cause were to be remoA^ed, the plaintiffs 
would inevitably foil, fr5m a want of jurisdiction, and that 
therefoi’i', the certiorari ought not to be granted. 

T. W. Saunders j in support of the rule, argued that it never 
could have been the iiiteution of tlio Legislature to give to the 
County Courts jurisdiction in ca.‘ies involving often such dihi- 
cult and nice questions of law as those of partnership, and to 
pr(wciit this Court from exercising its supervision * but that if 
any real difficulty presented itself from the want of jurisdic- 
tion iu this Court, it was removed by the 95th section, which, 
on the removal of a cause, enabled the judge to impose such 
A A 
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terms “ as to payment of costs, giving sccui'ity for debt and 
costs, or such other terms as lie shall think fit,” the defendant 
being ready to undertake not to raise any objection to the juris- 
diction of the Court to entertain the cause. 

Lord Denman, C. J. — 1 do not see how wo are to deal with 
the cause when it is removed — all we could do would be to send 
it to Chancery to be disposed of. The undertaking of the defen- 
dant not to raise any objection Tvould not be sufficient, if the 
other side does not consent. 

266. Co-Contractors . — In the case of Heginhottom 
V. Hague (1 C. C. Chron. 266), which was an action for 
contribution where one partner had been sued for 
a joint debt, and satisfied the judgment, ajd now 
sought to recover, under the provisions of the present 
section, the defendant’s share of the money so 
paid, it was contended for the defendant, that the 
jirovisions of the section did not ajiply to cases of 
partnership, hut only to co-contractors, in the limited 
sense of the term, and that the contribution intended 
by the statute was such only as already e.visted at 
Common Law between such as had been made defen- 
dants ill the original suit. The difterence was, that 
whereas at Common Law all co- contractors must be 
joined in the action, the County Courts Act jiermits 
them to be sued separately, giving to the party sued 
the jiower to enforce contribution against his co- 
contractors by the same process. On the other hand, 
it was contended that the words of the statute were 
so comprehensive as to embrace the case of a partner- 
ship, and such w'as the opinion, though not without 
some hesitation, of the Judge (Mr. Yates). He 
said, “ After mature consideration I have come to 
the same opinion, although, as I must admit, my first 
impressions were rather the other w^ay. Section 68 
of the County Courts Act comprises two distinct 
and independent enactments, but so connected w ith 
each other in jihraseology as to become subject to 
the same rules of interpretation. By the first, a 
plaintiff is enabled to sue one of several persons 
‘jointly liable,’ without encountering the risk and 
delay which, in the Superior Courts, w^ould ai ise from 
a plea in abatement for nonjoinder. By the second, 

‘ every such person,’ after having complied w ith a 
specified condition, is enabled to recover contribution 
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from ^any other person jointly liable ^ith him.’ 
There is nothinpr in the Act which exempts partners 
from the operation of the former enactment, nor was 
it alleged that they were so exempt ; and it would 
scarcely be in accordance with the general rules of 
interpretation, or with common sense, to give to the 
words ‘jointly liable,’ in the latter enactment, a more 
limited operation than that which they possess in the 
former. Upon this ground, therefore, alone, the 
plaintiff must recover. Again, admitting,, with Mr. 
Taylor, that the words of a statute must not be 
strained beyond their ordinary meaning, in derogation 
of established principles, another rule, equally well 
established, must not be forgotten, to the effect that 
an Act of Parliament must be so construed as to give 
some operation to every part of it, except where 
clauses are plainly and irreconcilably at variance with 
each other or with the constitution. And in reference 
to this portion of the argument, I must observe that 
I can find no authority for Mr. Taylor’s position that 
at Common Law the right to contribution did not 
exist between contractors, unless the person sued for 
contribution had been made a defendant in the 
original action. On the contrary, in Holmes v. IVil-- 
liamson (6 M. & S. 158) ; Burnell y, Minot (4 Moore, 
Pearson y, Shelton (1 Me’es. & W. 504), 
which are the leading cases upon the subject, the 
defendant had not been a party to the original suit ; 
nor can I see how in an action for money paid to the 
use of the defendant, in which form contribution is 
alone recoverable, the allegation suggested by Mr. 
Taylor would be necessary. Unless, therefore, part- 
nership cases fall within the latter part of this section, 
its effect would seem to be nugatory, or merely a 
declaration of the Common Law. Upon this ground, 
therefore, likewise, the plaintiff must recover. Some- 
thing also was said of the hardship to which my 
construction of this enactment would give rise. The 
argument ah inconvenienti can have little effect in 
construing an Act of Parliament. If the Acts of the 
Legislature work an injustice, the Legislature must 
find the remedy. A Court of Law must interpret the 
law as it finds it. But in the present case 1 am dis- 
posed to think a different interpretation from that 
which 1 now give to the section in ^estion would 
produce a greater amount' of evil. The judgment, 
A A 2 
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iio(|K IV. therefore, will be for the plaintifip, and I have given 
jtrSic- judgment at some length, both because this is 
TioN. the first occasion upon which I have been called to 
Crt »~3 opinion upon the section in question, and 

Js to Parties, because that opinion differs from the first impression 
which I had formed, and which I intimated at the 
hearing.” Nevertheless, we cannot but express our 
opinion that the point is extremely doubtful, and still 
open to argument. 

267- Executors and Administrators . — By sect. 66 
executors and administrators are emj)Owered to sue 
and be sued in the County Courts, in like manner as 
parties in their own right; and execution is to be 
such as would be given in the like case in the Superior 
Courts : (see Practice, post.) 

Section 6G. Sect. 66. And be it enacted, that it shall be lawful for any 
Executors executor or administrator to sue and be sued in any Court 
may sue and holden under this Act in like manner as if he were a party in 
his own right and judgment, and execution shall be such as in 
the like case would be given or issued in any Superior Court. 

268. No Privilege allowed . — By the 67th section it 
is provided that no privilege shall exem])t any person 
from the jurisdiction of the County C»>urts. 


Sectional. Sect. 67. And be it enacted, that no privilege, except as 
No ilr^vilege h^‘*’^’huifter excepted, shall be allowed to any person to exempt 
a.lowed. him from the jurisdiction of any Court holden uuder this Act. 

It is upon this provision that the question has 
arisen as to the privilege of attorneys still to sue and 
be sued in their own Courts, in" spite of the ap- 
parently explicit language of the County Courts Act. 
The argument was, that it having been decided that 
privilege could not be taken away but by expressly 
naming the privilege so intended to be abolished, and 
the language of the 67th section being general and 
not particular, it did not affect the privilege of an 
attorney. 

JimUJli Cox was determined in the case of Lewis v. Hance 

& Mac, 66). (1 Cox & Macrae, 75)» and Jones v. Brown (1 Cox & 
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Macrae, 102), that although the privilege to sue Book iv. 
reraained unaffected by the statute, the privilege of 
being sued in their own Courts was taken away. Now, tion. 
however, the privilege of attorney, plaintiff as well ^ 
as defendant, has been taken away by 1 2 & 13 Viet, as to Parties. 
c. 101, s. 18, which enacts : 

Sect. 18. That no privilege shall be allowed to any attorney, 12 & 13 Vict. 
solicitor, or other person, to exempt him from the provisions of 
this Act, or the said Act for the more easy Recovery of Small 
Debts and Demands in England. 

And by 13 & 14 Vict. c. 61, s. 11, it is provided, 

“that a plaintiff shall not be entitled to costs by 
reason of any privilege, as attorney or officer of such 
court or otherwise.’^ 

269. One of several Parties liable , — ^The 68th sec- 
tion makes a very useful provision for cases in which, 
where more persons than one are liable, it may be 
difficult to find both of them, or one may be out of 
the jurisdiction. In such cases the plaintiff is em- 
powered to sue, or serve process on, one only, and 
judgment and execution may be had against that one, 
although the others may not have been sued or served, 
or may be out of the jurisdiction, and, in such case, 
the party against whom the judgment is obtained and 
by whom it was satisfied, “ may demand and recover 
in the County Court, under this Act, contribution 
from any other person jointly liable with him.” This 
important section is as follows : 

Sect. 68. And be it enacted, that where any plaintiff shall Section 68. 
have any demand recoverable, under this Act against two or one of eeve- 

more persons jointly answerable, it shall be sufficient if any of jal persona 

, \ ^ liable may 

such persons bo served with process, and judgment may be be sued. 

obtained and execution issued against the person or persons so 
served, notwithstanding that others jointly liable may not have 
been served or sued, or may not be within the jurisdiction of 
the Court; and every such person against whom judgment shall 
have been obtained under this Act, and who shall have satisfied 
such judgment, shall be entitled to demand and recover in the 
County Court under this Act contribution from any other person 
jointly liable with him. 
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In all cases of joint liability it would, therefore, be 
most prudent to sue one defendant only, choosing, of 
course, the most accessible, and the most solvent. 

270. Insolvents. — In consequence of a decision of 
the Common Pleas, it had been much questioned 
whether a final order in insolvency was a bar to an 
action against the insolvent in the County Court, it 
having been reported to have been holden by the 
Superior Court that, although the final order operated 
to protect the person, it did not protect the property 
of tlie insolvent. That point, however, has now been 
settled by overruling, or rather explaining, the judg- 
ment of the Court of Common Pleas. A brief state- 
ment of the argument and its result will be necessary. 

The case of Toomer v. Gingell (3 C. B. 322), 
decided that a final order in insolvency, under stat. 
7 & 8 Viet. c. 96, protected the person, but not the 
property of an insolvent. 

In the case of Jacobs v. Hyde (11 Law T. 332 ; 1 
C. C. Chron. 299), the Court of Exchequer has de- 
termined that the case in the Common Pleas has been 
misunderstood, and that the statute in question 
operated to protect both property and person. 

The question arose out of the construction of two 
statutes, the 5 & 6 Viet. c. 11 6, and the 7 & 8 Viet, 
c. 90. By the first, protection was given to the 
person and property of the insolvent, and the final 
order was specifically declared to be a sufficient plea 
in bar to an action for a debt contracted before the 
filing of the petition. 

But the second statute, which was to amend the 
first, gave to the commissioner the power of correct- 
ing the schedvde where there was error, but no fraud, 
anti enacted that ‘‘the insolvent should in such case 
be entitled to every benefit and protection of the said 
recited Act and of this Act (sect. 30.) It was also 
enacted, by section 70, that nothing therein was to 
be construed “to repeal, affect, or in any manner 
alter the provisions of the said recited Act, excei)t so 
far as herein above expressly provided, or except so 
far as the provisions of the said recited Act may be 
inconsistent with, or at variance with, the provisions 
of this Act.’* 

But, by section 22, it is provided that “ the final 
order to be made under the provisions of the said 
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Act, as amended by this Act, shall protect the person 
of the petitioner from beinpf taken or detained under 
any process whatever.” 

The point at issue was, upon these sections, 
r. whether the provisions of the second statute (7 & 8 
Viet. c. 06), were inconsistent or at variance with the 
provisions of 5 & 6 Viet. c. 116. 

In Toomer v. Gingell they were held to be so : 
at least, such was the seeming result of the decision. 
But, in truth, it was not so decided ; for in that case 
the plea was not framed upon the lOtli section of the 
first Act, but upon the final order under the Amend- 
ment Act. The Court held, that such an order was 
applicable, under that statute, only to the person, 
the section upon which it was framed containing 
no provision extending the protection further. In 
the case of Jacobs v. Hyde, however, the plea was 
properly framed upon the 10th section of the first 
Act, and the Court of Exchequer held that the 
second statute contains nothing inconsistent or at 
variance with the 10th section of the first statute, so 
as to operate as a repeal of its provisions, and, con- 
sequently, that the plea is good, and the final order, 
under the lOth section of 5 & 6 Viet, c. 116, is still a 
plea in bar to an action for a debt contracted before 
the date of filing the petition, protecting property as 
well as jjerson, 

271. Who may appear for Parties in the County 
Courts, — The 91st section provides for the ajjpcarance 
of parties by counsel or attorney, thus : 

Sect. 91. And be it enacted, that no person shall be entitled 
to appear for any other party to any proceeding in any of the 
said CourtvS unle.ss he be an attorney of one of Her Majesty’s 
Superior Courts of Ilecord, or a barrister-at-luAV instructed by 
such attorney on behalf of the party, or, by leave of the Judge, 
any other person allowed by the Judge to appear instead of 
sucli party; but no barrister, attorney, or other person, except 
by leave of the Judge, shall be entitled to be heard to argue 
any question as counsel for any other person in any proceeding 
in any Court holdcn under this Act; and no })erson, not being 
an attoniey admitted to one of Her Majesty’s Superior Courts 
of Record, shall be entitled to have or recover any sum of money 
for appearing or acting on behalf of any other person in the 
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said Court; and no attorney shall be entitled to have ©r recover Book IV. 
therefore any sum of money, unless the debt or damage claimed jtTius^ji<v 
sliall be more than forty shillings, or to have or recover more 
than ten shillings for his fees and costs, unless the debt or Cap. 3. 
damage claimed shall be more than five pounds, or more than ^ 
fifteen shillings in any case within the summary jurisdiction 
given by this Act; and in no case shall any fee exceeding one 
pound three shillings and sixpence be allowed for employing a 
barrister as counsel in the cause; and the expense of employing 
a barrister or an attorney, either by plaintiff or defendant, shall 
not be allowed on taxation of costs in the case of a plaintiff 
where less tlian five jwmds is recovered, or in the case of a 
didendant where less tlianfive pounds is claimed, or in any case 
unless by order of the Judge. 

The Courts, with the single exception, we believe, 
of Bristol, have properly enforced, with the utmost 
strictness, this provision; and, exce])t under very 
peculiar circumstances, have refused leave to any 
other person than an attorney, or a barrister, in- 
structed by an attorney, to apjiear for any })arty. 

Each part of this section has given rise to some 
questions, and, therefore, we will consider each 
separately. 

1 . “ iVo parson shall he entitled to appear for any Attorney or 
other party to any proceeding in any of the said 
Courts unless he bean attorney of onh, of Her Majesty'' s appear. 
Superior Courts of Recofd, or a barrister -at-law, in- 
structed by such attorney on behalf of the party 

An attorney or counsel, therefore, is entitled to 
appear for any other party, without leave of the 
Judge, although he may not, without permission, 

“argue any question as counsel.” As these last 
words are restrictive, they will be construed strictly, 
and counsel or an attorney will, therefore, be entitled 
to do all in the conduct of a cause but argue it, even 
without the consent of the Judge ; — as to appear and 
examine witnesses. 

But it is to be observed, that the Act distinctly 
declares that a harrister-at-law shall be instructed by 
an attorney: he cannot receive his instructions from 
the client directly; the etiquette of the Superior 
Courts has been made the law of the County Courts. 

The language of the statute is in this respect suffi- 
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Book IV. ciently explicit ; and the point has actually arisen and 
JUR13DIC- decided by Mr. Carrow, in the case of 

TioN. Custard v. Rendall (1 Cox & Macrae, 49 ). 
fvi — 3 leave of the Judge, any other person, 

Aito^iriies. dHowed by the Judge to appear instead of such party 

Thus, a discretion is given to the Judge to permit 

the Judge ^ any other than a barrister or an attorney to appear 
any other for a party; but the circumstances should be ex- 
iK'i son may tremely strong to sanction the relaxation of so whole- 
some a nile. It is most important that the County 
Courts should preserve the respect of the public, and 
this they would not do, if the proceedings were to 
be conducted differently from those which the |)ublic 
are accustomed to witness in other Courts. The 
immediate consequence of j)ermittin0 other than pro- 
fessional persons to appear Ibr the parties would be 
the springing up of an army of sham lawyers^ to 
prey, unrestrained by any responsibilities, upon^ke 
suitors, and to drive fron^the Courts all respectable 
members of the profession; who would not submit to 
be brought into conflict with such disreputable per- 
sonages as they would be compelled there to meet. 

These considerations cannot be too strongly im- 
pressed upon the Judges of the County Courts, that 
they may be induced to resist the continual tempta- 
tions that offer to relax the rule in favour of particular 
cases, where it may appear to operate hardly. But, 
when once the rule is broken, it is so difficult to draw 
distinctions, and the inducement is so strong to ex- 
tend the relaxation by almost imperceptible degrees, 
that the prudent and })roper course will be to adhere 
to it in all its strictness, and in no case to jjerrnit a 
party to appear liut by counsel or attorney ; or, at 
furthest (upon proof of illness or unavoidable ac- 
cident), by a member of his family. We will briefly 
state what are the reported decisions of the Courts 
upon this subject. 

In many of the Courts a rule has been adopted, 
which it would be desirable to adopt in all, namely, a 
Court roll has been provided, and those attorneys only 
who sign it are considered as attorneys of the Court, 
and permitted to argue there. The rule was so laid 
down by Mr. Wilson at Swansea, as reported 
in 1 C. C. Chron. 18 . Mr. Koe, in Bedfordshire, 
(1 C. C. Chron. 18 ), also expressed his “high ap- 
proval of a Court roll being kept.” 
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In Davies v. Jones (1 C. C. Chron. 170), Mr. 
JoHNEs laid it down as a rule that he should inquire 
of an attorney, appearing for a suitor, whether he 
appears as an attorney or as an advocate only. The 
reasons were thus stated: 
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The Court. — It is necessaiy to know whether the gen- 
tlemeri who appear for the parties are acting as their attorneys *7“). 

or merely as advocates. This has arisen from some services of 
notices, &c. having failed, in consequence of the attorneys 
stating that they merely appeared as advocates in the cause. 

I have therefore desired the Clerk to ask each attorney that 
appears, whether he is acting as attorney or merely as ad- 
vocate. 


To which the reporter subjoins the following note: 

Qimre — Can an attorney be considered in strictness merely 
as an advocate ? His right of advocacy is in respect of being 
“ an attorney,” — none others, except barristers, being permitted 
to appear in this Court; so that he appears in each case to 
advocate it as an ‘‘ attorney,” and then as he appears for the 
party it must be as ** attorney for that party,” and that even 
though he only happens to be the agent of another attorney 
who employs him to speak. An entry was generally made on 
the Court-books of this Com-t, “ appeared by A. B., attorney,” 
or “appeared by C. D., barrister, and E. F., attorney,” or 
‘‘ appeared by A. B , advocate.” In this case Mr. Evans was 
not acting as agent for another attorney, and the Clerk of the 
Court entered the appearance as “by advocate Mr. Evans.” 

In some cases the entry was “ by attorney and advocate Mr. 

Smith.” It was understood amongst the professional men, that 
in future there would be but few “ attorneys” conducting cases 
in Court; they would be almost all “advocates” merely, as 
then they considered there would be no liability on them for the 
Court-fees. 

272. Fre-audience . — ^The right of counsel to exclu- prc-andience 
sive audience and pre-audience in the County Courts 
has been much considered, and the general con- 
clusion appears to be, that they should not have 
either pre-audience or exclusive audience. Thus, 
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Mr. Francillon, in Gloucestershire, is reported, in 
1 C. C. Chron. 24, to have refused pre-audience to 
counsel. But this appears to have been a general 
rule, that he would not give precedence to any cases 
in which professional men were engaged over others 
in which the parties were not rej)resented profes- 
sionally. The claim to exclusive audience was argued 
at great length in Carmarthenshire, before Mr. 
JoHNES, and will be found elaborately reported in 
1 C. C. Chron. 191, and the result is thus stated in 
the head note to the report : 

Upon an application made for exclusive audience for counsel 
in this Court in causes where the demand was above 5/., and in 
all insolvency and protection cases ; 

Held, that this Court has power to grant exclusive audiencu 
to whomsoever the Judge may please: 

Tliat probably this Court would deem it right to give such 
exclu-sivc audience if a sufficient bar usually attended to allla-d 
the suitors a choice of advocates. 

But in the present state of the Court, and in the absence of 
sucli a choice, this Court will not entertain the ai>plication. 

In protection and insolvency cases, however, in which tin* 
practice has been already determined by the insolvent eommis- 
sioners, this Court will grant exclusive audience whenever foni 
barristers are present, but not othenvise. 


And the claim to pre-audience, so far as regards 
the practice of the County Courts, was refused by tlic 
Judge of the Staffordshire Court (reported 1 C. (h 
Chron. 268), who said. 

This is an application made to me at the last Ooui t, on bchall' 
of the members of the bar, for exclusive audicneo in the 
business of this Court relating to insolvents, and of pre- 
audience in the County Court business. It is an application to 
the discretion of the Com-t — not urged as a matter of right, 
but founded on public convenience, and on public policy. Of 
course, these are the only gi’ounds on which an appeal to tlie 
discretion of any Court of Justice can be properly made ; for 
such Court, in its practice, its rules, and its regulations, can 
only properly have regard to what will most conduce to the 
benefit and interests of the community, and the suitors for 
whom this Court is constituted. It is necessary, therefore, in 
the consideration of this application, to refer to the peculiar 
principles and purposes upon and for which this Court is 
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ostablished, — namely, to afford the readiest and cheapest means Book IV. 
of legal investigation for the recovery of debts, unfettered by 'ruE 
the technicalities of pleading or of advocacy. And I do not J^risdic- 
hesitate to say that, in my judgment, the granting of this 
application, in the present business of the Court, would be a (jap, 3. 
direct violation of the intention of the Act of Parliament, and As to Parties. 

of the constitution of this Couit, as tending to increase ex- 

pcnse, and to raise an impediment to the suitor’s coming in liis Claim of 
own way before the Court. The question as to insolvency ^ 

cases has somewhat more of difficulty in it, inasmuch as it is 
urged that the bar were allowed by the Commissioners of 
Insolvency, when on circuit at Stafford, such exclusive audience. 

I own I feel some difficulty on this point, but, after great con- 
sideration, and not without great reluctance, I do not deem 
the nature or extent of such business as justifying sucli exclu- 
sive audience * for, considering that applications in insolvency 
relate to inquiries that require no great technicality of advocacy, 
and witli regard t% which the saving of expense is of great 
importance, 1 sc'.e no likelihood that the extent of that business 
is likely to se(!ure the attimdance of a bar ; and considering 
that in cases of magnitude, where expense is justifiable, 

(iounscl may be employed, and looking at the whole bearing of 
the business as it is now connected with this Court, I hid 
myself obliged, in the present state of this Court, to refuse the 
application, and to make no distinction in insolvency cases. 

Wer(^ I, in this matter, to allow myself to consult my own 
inclination and wish, I should come to a different couclnsion, 
if I tliought that it would secure to me wliat I consider of 
8U(5h liigh importance, the assistance of an influential and 
powerful har. I hold the importance of such a liody to tlu^ 
due administration of justice, where it can be properly" had, in 
the very first degree ; and wherever the business of a Court 
will si;ciir(j the attendance of such a body, every enoouragement 
will readily be given to it. Its assistance by its arguments, 
its cheek upon arrogance and negligence, its exposure of 
ignorance or bias, its resistance to oppression, its countenance 
and support to independence and integrity, are what every 
Judge must deem of the highest value ; and wherever and so 
long as high sense of honour, of iiidependeuce, of integrity, 
ami of learning are the charactorLstics of the bar, there will he 
no backwardness on the part of the community' to appreciate the 
value of their services and to seek for their assistance. But I 
do not consider that I should he rightly consulting the in- 
terests either of the community or the bar, if I were to force 
unnaturally ui)on that community the employment of barristers 
in a Court constituted as these County Courls are, and in busi- 
ness such as at present is disposed of here. In cases in which 
their assistance is felt to he nccossaiy, and the expense justifi- 
able, tliey will no doubt be njsorted to, but I consider I should 
be violating the principle of the Act under which I sit, and 
much cmhaiTassing the utility of this Court, if I were in any 
degree to obstruct the facility with which all jiarties are 
enabled under it to approach the seat of justice in tlie simplest 
and least artificial way, and at the least possible expense. 

B B 2 
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3 . ^^But no harristeTf attorney , or other person, 
except hy leave of the Judge, shall be entitled to be 
heard to argue any question as counsel for any other 
person in any proceeding in any Court holden under 
this Act.” 

Although, therefore, the appearance of counsel or 
attorney for a party in any action is a matter of 
right, he may not argue any question as counsel for 
any other person without leave of the Judge. The 
term “ argue” wiU, it is presumed, be strictly con- 
strued as meaning to address the Court on a question 
of law or fact, and will not extend to the examination 
and cross-examination of witnesses. 

4. “ And no person not being an attorney admitted 
to one of Her Majesty’s Superior Courts of Record, 
shall be entitled to have or recover any sum of money 
for appearing or acting on behalf of any other person 
in the said Court” 

This provision effectually protects the suitors 
against the impositions of debt-collectors and sham 
lavjers. 

The fees payable to counsel and attorneys will 
come to be considered more properly in the chapter 
that will be devoted to the subject in the Book 
treating of the Practice of the Courts. 

And appearance by attorney is a right. The party 
is not compelled to appear in person. It was pro- 
perly so held by Mr. Koe, in Essex, in the case of 
Webster v. Hooper (1 C. C. Chron. 104). 

273 . Universities. — ^ITie 140th section preserves the 
rights and privileges of the Chancellor, Masters, and 
Scholars of the Universities of Oxford and Cambridge 
respectively, as by law possessed, and the jurisdiction 
of the Courts of the Chancellor or Vice-Chancellors 
of the said universities. 

274 . Stannaries Courts. — ^And the 141st section 
does the like with the Courts of the Lord Warden, 
and of the Vice- Warden of the Stannaries of Cornwall. 
But it is expressly provided that ‘‘this provision 
shall not be deemed to prevent the establishment of 
any Court under this Act within the said Stan- 
naries, or to limit or affect the jurisdiction of any 
Court so established under this Act.^^ 
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We conclude this chapter with some miscellaneous Book iv. 
questions that have arisen as to the jurisdiction of 
the Court in respect of parties. 

275. Foreign Ambassadors, — In the case of Mug- As^Tpalim. 
geridgey. Prince Castelcicala (1 C. C. Chron. 122), it — 
was contended that the privilege which was given to 
ambassadors or foreign ministers and their domestics, MuggCndge 
by statute 7 Anne, c. 12, which makes void all writs 

and processes whereby they might be arrested or c?c. cZ‘on. 
imprisoned, or their goods and chattels distrained, 122 ). 
was not applicable to plaints in the County Courts. 

The learned Judge was of that opinion, and that the 
plaint might be entered, and a summons issue ; but 
he stated that he had no power to give execution 
upon the judgment, if obtained, that being clearly a 
process whereby the defendant might have his goods 
and chattels distrained. 

276. Soldiers on Service, — At the Brompton County Soldiers on 
Court, in the case of Upjohn y. Auger (1 C. C. Chron. ^u^ohn\. 
125), it was held by Mr. Amos that a soldier in Auger 
actual service might be committed under the QBth 
section for contempt in disobeying the order of the 

Court for the payment of a judgment by instalments. 


277 . Marines on Service. — But in the case of 
Stapl(ford v. Graves (1 C. C. Chron. 171), it was v. 

held by Mr. Gale, in the Hampshire Court, that a r/z-mv.? (i 
private in the marines is not liable to be committed 
under section 98 for nonpayment of instalments 
ordered by a Judge of the County Court ; the com- 
mitment oy the Judge of a County Court for dis" 
obedience to any order is not ‘‘for some criminal 
matter” within the meaning of the Marine Mutiny 
Act, 10 Viet. c. 13, s. 55. Mr. Gale took time to 
consider his judgment, and it was in these words : 

In this case the defendant had been summoned to show 
cause why he should not be committed upon an unsatisfied 
judgment of this Court. At the hearing, it appeared that he 
had means of paying the instalments ordered by the Court, 
and on that ground ought to be committed. As, however, the 
defendant is a private marine, I entertained a doubt whether 
the Marine Mutiny Act did not prevent this Court exercising 
B B 3 
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its general power of commitment. That statute (10 Viet, 
c. 13, s. 55), enacts that “no person enlisted as a marine shall 
be liable to be taken out of Her Majesty’s service by any process 
or execution whatsoever, other than for some criminal matter,” 
unless in cases of execution for debts above 30/. Inasmuch 
as tins debt was under 30/., the question is, whether a commit- 
ment under the County Courts Act ought to be considered as 
“ for some criminal matter.” The exemption from arrest ob- 
viously is given, not for the personal benefit of the defendant, 
but for the benefit of the State, that it may not be deprived of 
the services of its soldiery. The exception to the exemption 
has also the same object in view; it would be injurious to the 
State that its soldiers and marines should have an immunity 
from arrest for criminal matters properly so called. The 
County Court commitment savours in some degree of criminal 
process — a process for punishment, inasmuch as it issues only 
after some misconduct of the defendant, either in the contract- 
ing of the obligation, or in his subsequent conduct in neglecting 
to discharge it; but it appears to me that the commitment is 
much more in the nature of civil process, because, however 
gross might have been the misconduct of the defendant, if he 
had paid the debt, or should be ready to pay it on being sum- 
moned, the Court could not commit him. Looking at the clear 
object of the Legislature, that the State should not lose the 
services of its soldiery unless an object which it considers of 
equal importance is to be attained, viz. that they should be 
punished for crimes and misdemeanors, I think that process of 
commitment arising out of a civil obligation, and principally 
put in motion to enforce it, cannot be considered as “ process 
for some criminal matter,” within the meaning of the statute. 
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278. Judge to he sole Judge unless Jury summoned. 
— It is enacted by sect. 69 that the Judge shall be 
^‘the sole Judge in all actions brought in the said 
Court, and shall determine all questions, as well of 
fact as of lawt unless a jury shall be summoned,” &c. 
This is the section : 


Book IV. 

THE 
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Caji. 4 . 
As to 

Proceedings. 


Sect. 69. And be it enacted, that tho Judge of the County Section gi ). 
Court shall be the sole Judge in all actions brought in the said jud^re uloiie 
Court, and sliall determine all questions as well of fact as of to determine 
law, unless a jury shall be summoned as hereinafter mentioned; unless a jilrv 
and no suitors shall in any case be summoned to hold or have 
any jurisdiction in any Court holden under this Act. 

But the discretion thus vested in the Judge is not 
altogether absolute. There are restrictions which 
may, perhaps, be thus described ; . . 

The limit of his jurisdiction is the limit of his dis~ thrjudge. ^ 
cretion. Provided he be acting within his jurisdiction, 
that is to say, deciding a matter which he has a right 
to decide, his discretion is absolute, and a Superior 
Court will not review that decision, however erroneous 
in law or in fact. But the Superior Court will inter- 
fere so far as to see whether the Judge of the County 
Court has acted within his jurisdiction, and if he have 
trespassed beyond, it will grant a prohibition to 
restrain him from proceeding further. 

Hence are the numerous cases that now occupy the 
attention of the Courts above, as coming up from the 
County Courts, and which have been sometimes 
mistaken for proceedings in the nature of an appeal. 

They are not such, nor is there provided an appeal 
from the decision of a County Court. The case is of 
this kind. A Judge of the County Court decides that 
he will hear a particular plaint. The defendant says, 

“You have no right to hear it ; it is not within your 
jurisdiction.” The J udge proceeds to hear and decide 
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jiooK IV. it, and the defendant goes to the Superior Courts and 
jLRismc- ss-ys, "In this matter (describing it) the Judge of 
i ioN. County Court A. has proceeded to hear and determine ; 

within his jurisdiction, and I pray a prohibi- 
As to tion to restrain him.” Upon that the Superior Court 
/Yocei^dingis. have it argued whether the matter in question 
was or was not within the jurisdiction of the County 
Court. If of opinion that it was within the jurisdic- 
tion, it will not go further and inquire whether the 
County Court Judge decided rightly in law or in fact, 
but it will reftise the application and the defendant is 
without remedy. But, if of opinion that the County 
Court Judge had trespassed beyond his authority, 
and that the matter was out of his jurisdiction, the 
prohibition i)rayed for ^vill be ordered. 

I’his is a familiar explanation, but we hope it will 
make clear to the reader the precise boundary line 
that separates the irresponsibility of the County Court 
on one side from the interference of the Superior 
Courts on the other. The only question that has 
arisen or can arise upon it is, whether the matter 
under consideration is oris not within the jurisdiction y 
and that involves the questions where and when the 
jurisdiction of the County Court begins. 

In the preceding chapters on jurisdiction, as it 
respects locality, the subject-matter, and the parties 
to the action, it has been shown to what places. 
Where juris- things, and persons that lurisdiction extends. We 
mences. have now to consider at what point in the proceedings 
the jurisdiction commences. 

Upon this there has been and still is much difference 
of opinion. On the one side it is contended, that 
jurisdiction arises immediately upon the existence of 
a fit subject-matter; on the other side, it is argued that 
it does not commence until that subject-matter has 
been brought within the jurisdiction of the Court by 
the service of the summons, llie practical conse- 
quences of the result are very important. 


Lewis in Lewis Hance (1 Cox & Macrae, 75), the judg- 

Macrae^^* ment of the Queen’s Bench proceeded on the assump- 
7 . 5 ). ' tion that the jurisdiction did not begin until the party 

was brought within it by some process of the Court; 
that it was not enough for a plaintiff to have a cause 


of action for which he might sue in the County Court 
in order to bring him and his cause of action within 


the jurisdiction. "A debtor,” said the Court of 
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Queen’s Bench, ‘‘ when sued in a County Court, is at 
once placed under its jurisdiction, to the abolition of 
any privilege which would otherwise exempt him 
from that control. But it is difficult to see how a 
creditor, who does not choose to sue in that Court, 
though he may do so, but who chooses to sue in a 
Superior Court, can be said to be within the jurisdic- 
tion of the County Court ; that Court cannot in any 
way punish him, or call him to account for not suing 
in it, or exercise any sort of jurisdiction over him as to 
costs or otherwise, when he sues in any other Court. 
He requires no privilege to exempt him from the 
jurisdiction of any County Court, for he never was 
within its jurisdiction.” 

From this it is manifest that, in the opinion of the 
Court of Queen’s Bench, jurisdiction does not attach 
until the party has placed himself within it hy process 
of the Court ; either by entering a plaint, if aplaintifip, 
or being summoned, if a defendant. 

But, in the case of Robinson v. Lenaghan (1 Cox& 
Macrae, 97), the Court of Exchequer, and in that of 
Zohrab v. Smith (I Cox & Macrae, 106), Mr. Justice 
Coleridge, sitting in the Bail Court, appears to have 
proceeded upon a somewhat different view of the time 
at wliicli jurisdiction commences. In both cases the 
question at issue was, whether the summons had been 
duly served, the defendant in each asserting that the 
summons had not reached him. In both cases it was 
held that this was a matter within the jurisdiction of 
the County Court, and upon which the Judge was 
the sole Judge, vested with absolute discretion, which 
the Superior Com^ could not revise, and, therefore, 
the prohibition was refused. 

Both of these last decisions proceeded upon the as- 
sumption, that the jurisdiction of the County Court 
begins with the existence of the cause of action. In 
Robinsonv. Lenaghan (1 Cox & Macrae, 97), Pollock, 
C.B., said, ^^It is clear the County Court has juris- 
diction over the matter, and the Judge, upon due 
proof of the service of the summons, may proceed to 
the hearing of the cause on the part of the plaintiff 
only. The term due must be that which is sufficient 
to satisfy the mind of the Judge, and if he is satisfied, 
that is enough and Rolfe, B., said, ‘‘After reading 
the 80th section, if the Judge of the Inferior Court 
is satisfied as to the due service of the summons, and 
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he has adopted such other means as that section 
directs, we cannot review his determination.” And in 
Zohrdby, Smith (1 Cox & Macrae, 106), Coleridge, J. 
after putting^ the case on the assumption that due 
service of the summons was a condition precedent to 
the Court entering upon the case, said, But when I 
argue as though it were necessary to originate juris* 
diction that this proof should be given, I by no 
means wish it to be understood that such is my own 
opinion, for I should say that it is entirely the other 
way, and that if the cause is within the jurisdiction of 
the Court, this is merely a rule to direct the Judge in 
the exercise of that jurisdiction. It may be compared 
to a notice of trial. If no notice of trial had been 
given in an action in one of the Superior Courts, it 
would certainly be a ground for a new trial, but such 
notice would not be necessary to give jurisdiction to 
try.” 

Again, in the case of Waters Handly (1 C. C. 
Chron. 279), where, among other questions, it was 
contended that, because the summons had not, in 
fact, been left at the defendant’s house, but the 
judge had accepted proof of service, and proceeded 
to hear and determine, he had acted without juris- 
diction. But the Court was unanimously of opinion 
that . it was exclusively for the Judge to determine 
whether the summons had been properly issued and 
served, and Maule, J. queried if the issuing of the 
summons was not the commencement of the action. 
But it appears sufficiently certain that the entry of 
the plaint, and not the issuing of the summons, is 
the proper commencement of the suit. 

In this conflict of opinion between such high 
authorities, we cannot venture more than to express 
our inclination towards the larger meaning of juris • 
diction adopted by the Court of Exchequer and 
Mr. Justice Coleridge. Strijjped of the perplexities 
of learned definitions, jurisdiction is simply another 
word for authority. ITie jurisdiction of a Court is 
the tether of its authority. A cause of action is not 
the less within the range of that authority, because it 
may not be necessary to appeal to the authority for 
its enforcement. 

But, perhaps the cases may be reconciled by 
assuming the meaning of the Queen’s Bench to 
have been that the entry of the plamt was the com- 
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mencement of the jurisdiction ; the cases in the Book i v. 

Exchequer and Bail Court would he consistent with 

such an interpretation. tion. 

279. Judge may direct an Arbitration. — The 77th to 
section empowers the Judge, with the consent of Proceedings. 
both parties to the suit, to order that it be referred to 
arbitration, lliis is the language of the statute : 

Sect. 77. And be it enacted, that the Judge may in any Section 77. 

case, with the consent of both parties to the suit, order the Suits may be 

same, with or without other matters within the iurisdiction of i^ettlcd by 

arbitration . 

the Court in dispute between such parties, to be referred to 
arbitration, to such person or persons, and in such manner, and 
on such tenns as he shall think reasonable and just; and such 
reference shall not be revocable, by cither party, except by con- 
sent of the Judge; and the award of the arbitrator or arbitra- 
tors or umpire shall be entered as the judgment in the cause, 
and shall be as binding and effectual to all intents as if given 
by the Judge; provided that the .Judge may, if he think fit, on 
application to him at the first Court held after the expiration 
of one week after the entry of such award, set aside any such 
aw-ard so given as aforesaid, or may, with the consent of both 
parties aforesaid, revoke the reference, or order another reference 
to be made in the inamier aforesaid. 

The proceedings in arbitration, with the forms, 

&c., will be given in a chapter devoted to the subject 
in the book upon the Practice of the Courts. 

280. Forms of Procedure. — ^Tlie forms of pro- 1 onus of 
cedure in the County Courts are, by the 78th section, procedure, 
directed to be framed by five of the Judges of the 
Superior Courts, who are empowered to make and 

issue all the general rules for regulating the practice 
and proceedings of the County Courts, and to frame 
forms for every proceeding in the said Courts, and 
the rules and forms so mad#are to be observed and 
used in all the Courts. And in any case not provided 
for by the statute or the rules, “ the general principles 
of practice in the Superior Courts of Common Law 
may be adopted and applied, at the discretion of the 
Judges, to actions and proceedings in their several 
Courts. This is the section : — 
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Book IV. Sect, 78. And be it enacted, that five of the Judges of the 
juKisDic- Superior Courts of Common Law at Westminster, including the 
Lord Chief Justice of the Court of Queen’s Bench, the Lord 
Cap. 4. Chief Justice of the Court of Common Pleas, and the Lord 
Pro^^inqs. Chief Baron of the Court of Exchequer, or one of the said 
SecUm 78 least, shall have power to make and issue all the 

* general rules for regulating the practice and proceedings of the 

procedure in County Courts holden under this Act, a»d also to frame forms 
(Courts to be for every proceeding in the said Courts for which they shall 
SieJudgL. think it necessary that a form be provided, and also for keeping 
all books, entries, and accounts to be kept by the Clerks of the 
said Courts, and from time to time to alter any such rule or 
form ; and the rules so made, and the forms so framed, shall 
be observed and used in all the Courts holden under this Act; 


and in any case not expressly provided for herein, or by the said 
rules, the general principles of practice in the Superior Courts 
of Common Law may be adopted and applied, at the discretion 
of the Judges, to actions and proceedings in their several 
Courts. 


This section will be extensively applied when w'e 
come to consider the Practice of the Courts. At 
present it suggests nothing that needs explanation in 
this place. 

281. Parties may be examined on Oath . — ^The 83rd 
section permits the parties to any action or other 
proceeding under the Act, to be examined, either on 
oehalf of the plaintiff or defendant, upon oath. As 
thus : 


Section 83. Sect, 83. And be it enacted, that on the hearing or . trial of 
Parties and **^7 action or on any other proceeding under this Act the 
be^Samined thereto, their wives and all other persons, may be 

examined, either on behalf of the plaintiff or defendant, uixui 
oath, or solemn afiirmation in those cases in which jHjrsons are 
by law allowed to make afifitoation instead of taking an oath, 
to be administered by the proper officer of the Court. 

Upon this a question of considerable importance has 
been raised, namely, whether one party to an action 
may require the examination of the other without 
formally subpoenaing him as a witness, or if the Act 



THE COUNTY COURTS. 


289 


be not permissive only, enabling either party to give book 
evidence, but not compelling him to do so, except by 
the usual form of production as a witness, or if the 
Court should choose to examine him. The words of — 
the statute are ‘‘may be examined.*’ It is contended 
that this means only, that the parties may produce as i^romdings. 
witnesses themselves, their wives, or any other per- Exar^tion 
sons, contrary to the rule of the Sui)erior Courts, of parties to 
which excludes the parties and their wives from the action, 
witness-box ; that it does not mean that one party 
shall have power to call upon the other, if present, 
to prove the case against himself; that he should 
first make him his own witness by a subpoena, and 
then upon that subpoena require his evidence. And 
so it has been held by the Judges of the County 
Courts, and for this obvious reason, that the jiarty is 
not bound to attend in ]3erson. The statute ex- 
pressly permits his appearance by attorney, and if 
“ may/^ in the section under consideration, is to be 
read as “ shall, ^ one of the two j^rovisions would be 
im])raeticable ; for, if the party is not compelled to be 
present, how can he be compelled to be examined r 
Or, if his examination be compulsoiy, what becomes 
of liis })ri\dlege to appear by attorney ? The course 
to be ])ursucd, when one party desires the evidence of 
the other, is to summon him to attend as a witness, 
and such a summons he would be bound to obey, 
and for all purposes would be in the position of any 
other witness. 

282. Perjury . — By the next section (the 84th) per- 
sons giving false evidence on oath are to be guilty of 
perjury. 

Sect, 84. And he il enacted, that every person who in any Section S4. 

examination u])on oath or solemn aflSnnation before any Judge persons 

of the County Court shall wilfully and corruptly give false 

evidence shall he deemed guilty of perjury. guilty of 

pejjury. 

283. Summonses to Witnesses , — l^he 85th section 
empowers the Court to issue summonses to witnesses 
on the application of either party to a suit. 

Sect. 85. And be it enacted, that either of the parties to the Sec tion 85. 
suit or any other proceeding under this Act may obtain, at the Summonses 
office of the Clerk of the Court, summonses to witnesses, to be to witnesses, 
c c 
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served by one of the Bailiffs of the Court, with or witlioat u 
clause requiring the production of books, deeds, papers, and 
writings in tlicir possession or control, and in any such sum- 
mons any number of names may be inserted. 

The practice in this case also will be minutely 
described in the Practice of the Courts. 

284. Penalty on Witnesses. — ^The next section (the 
86th) gives to the Courts the necessary powers by 
inflicting penalties to enforce attendance of witnesses, 
and compel them to give evidence. 

Sect. 86. And be it enacted, that every person on whom any 
sucli summons shall have been served, either personally or in 
such other manner as shall be directed by the general rules or 
practice of the Courts, and to whom at the same time payment 
or a tender of payment of his expenses shall have been made 
on such scale of alkm7uice as shall be from time to time settled 
liy tlie general rules of practice of the Court, and who shall 
refuse or neglect, without sufficient cause, to app(‘ar, or to pro- 
duce any books, psipers, or writings required by such summons 
to be produced, and also every person present in Court who 
shall be required to give evidence, and who shall refuse to be 
sworn and give evidence, shall forfeit and pay such fine, not 
exceeding ten pounds, as the Judge shall set on him; and 
the whole or any part of such fine, in the tliscretion of the 
Judge, after deducting the costs, shall be applicable toward 
indemnifying the party injured by such refusal or neglect, and 
the remainder thereof shall form part of the general fund ot 
the Court in which the fine was imposed. 

And the manner of enforcing the fine is enacted by 
section 87. 

Sect. 87. And be it enacted, that payment of any fine imposed 
by any Court under the authority of this Act may be enforced 
ujxm the order of the Judge in like manner as payment of any 
debt adjudged in the said Court, and shall be accounted for as 
herein pro^dded. 

285. Judgments to he final. — The 89th section pro- 
vides that judgments shall he final and conclusive 
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between the parties, but gives to the Court power to book iv. 
nonsuit the plaintiff, or to order a new trial upon 
terms. tiom. 

Sect. 89. And be it enacted, that every order and judgment * 

of any Court holden under tliis Act, except as herein provided, Proce^^dings. 
shall be final and conclusive -between the parties, but the Judge Section 8y. 
shall have jwwer to nonsuit the plaintiff in every case in which 
satisfactory proof shall not be given to him entitling either the how far final, 
plaintiff or defendant to the judgment of the Court, and shall 
also in every case whatever have the power, if he shall think 
fit, to order a new trial to be had upon such terms as he shall 
think reasonable, and in the meantime to stay the proceedings. 

The practice in nonsuit and new trial, with the 
various cases decided upon it, belongs to that portion 
of this treatise which will be devoted to the Practice 
of the Courts. 

286. Remoiml of Actions to the Superior Courts , — 

In certain cases only can a plaint entered in the 
County Court be removed from that Court into one 
of the Superior Courts, namely, where the debt or 
damage claimed exceeds 5^., and then only by leave 
of a Judge of one of the said Superior Courts, in 
cases which shall ap])ear to the J udge fit to be tried 
in one of the Superior Courts, and uj)on such terms 
as he shall think fit to impose. This is the section ; 

Sect. 90. Aud be it enacted, that no plaint entered in any Sec tion 90. 

Court holden under this Act shall bo removed or removable No actions 

from the said Court into any of Her Majesty’s Superior Courts ^oyed hito 

of Record bA" any writ or process, unless the debt or damage Superior 
, , , -111 P Courts but 

claimed shall exceed hve pounds, and then only by leave or a ou certain 

Judge of one of the said Superior Courts, in cases which shall ‘-‘t>J^ditions. 
appear to the Judge fit to be* tried in one of the Superior 
Courts, and upon such terms as to payment of costs, giving 
security for debt or costs, or such other terms as he shall 
think fit. 

So entirely is this in the discretion of the Judge 
to whom the application for removal is made, that it 
is impossible to lay down any rules by which to guide 
the practitioner in determining in what cases he 
c c 2 
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Hook IV. would be likely to obtain such a permission. But 
JURISD 3 C- Judge would require to be satisfied that the case 
TioN. involved questions of law or peculiar difficulties of 
4 P^^^of which would require for their solution the 
1^‘to' assistance of counsel, and the greater learning or 
proceedings, more extensive authority of the Superior Courts. 

As there is no appeal from the decision of a Couniy 
Court acting within its jurisdiction, whatever might 
be its errors in law or fact, it is presumed that the 
Judges of the Superior Courts will be liberal of per- 
mission to remove from the County Court cases 
which, however individually trifling, involve im- 
portant questions of law or fact, or upon which many 
other like cases depend; for only thus can they 
secure to the party, not merely due consideration 
of the case at the trial, but the right of appeal to a 
still higher tribunal. But, at the same time, to 
guard against the oppressive use of this privilege, the 
permission should be upon terms that will secure to 
the other party his costs, should the applicant fail to 
establish his case. 

287. Payment by Instalments , — ^Thc 92nd section 
empowers the Judge to order “payment of any debt, 
or damages, or costs, for which judgment shall be 
obtained in the said Court,’’ to be made by instalments, 
or otherwise. 


Sect. 92. And be it enacted, that the Judge may make orders 
concerning the time or times and by what instalments any debt 
or damages or costs for which judgment shall be obtained in 
the said Court shall be paid, and all such moneys shall bo paid 
into Court, unless the Judge shall otherwise direct. 

288. Execution . — ^And the 94th section gives to the 
Court power to issue a warrant of execution against 
the goods and chattels of the party against whom 
such an order shall be made, in case of default or 
failure of payment thereof as ordered, to be levied 
by the High Bailiff, by distress and sale ; and it is 
expressly enacted, that “all constables and other 
peace officers within their several jurisdictions shall 
aid in the execution of every such warrant.” 

Section 94. Sect. 94. And be it enacted, that whenever the Judge shall 
Court may have made an order for the payment of money, the amount shall 


Section 92. 

Court may 
make orders 
for payment 
py instal- 
incrifS. 
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be recoverable, in case of default or failure of payment thereof Book IV. 
forthwith, or at the time or times and in the manner thereby 
directed, by execution against the goods and chattels of the 
party against whom such order shall be made; and the Ck.'k Cap. 4. 
of the said Court, at the request of the party prosecuting such pr^ggaings 

order, shall issue under the seal of the Court a writ of fieri 

Jhcias as a warrant of execution to the - High Bailiff of tlie 'execution 
Court, who by such warrant shall be empowered to levy, or 
cause to bo levied, by distress and sale of the goods and chattels 
of such party such sum of money as shall be so ordered, where- 
soever they may be found within the district of the Court, 
whether witliin the liberties or witliout, and also the costs of 
the execution; and all constables and other peace-officers within 
their several jurisdictions shall aid in the execution of every 
such warrant. 

And by the 95th section, where an order for pay- 
ment by instalments has been made, execution is not 
to issue “until after default in payment of some 
instalment according to such order, and execution 
or successive executions may then issue for the whole 
of the said sum of money and costs then remaining 
unpaid, or for such portion thereof as the Judge 
shall order, either at the time of making the original 
order, or at any subsequent time (sect. 95.) 

289. Proceedings on unsatisfied Judgments, — The Proceedings 
98th section gives to the County Court jurisdiction 
over an unsatisfied judgment or order of any Court ments. 
held by virtue of this Act, by process of a summons 
to the defendant issuing from the Court ^within the 
Ihnits of which the defendant shall then dwell or carry 
on his business, requiring him to appear to answer 
such things “ as are named in such summons, And on 
his appearance he may be examined upon oath : 

1 . Touching his estate and effects. 

2. The manner and circumstances under which he 

contracted the debt, or incurred the damages 
or liability, which is the subject of the action 
in which judgment has been obtained against 
him. 

3. As to the means and expectations he then 

{i, €, at the time of contracting the debt, &c.) 
had of discharging the same. 

c c 3 
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Book IV. 

THE 

jnRISDIC* 

TION. 

Cap, 4. 
As to 

Proceedings. 


Power of 
Court to 
commit for 
fraud, Ac. 


4. As to the property and means he still hath of 

discharging the same. 

5. As to the disposal he may have made of any 

property. 

And ^^the person obtaining such summons and all 
other witnesses whom the Judge shall think requisite 
may be examined upon oath touching the inquiries 
authorized to be made as aforesaid; and the costs of 
such summons, and of all proceedings thereon, shall 
be deemed costs in the cause (sect. 98.) 

290. Jurisdiction of the Court to commit for Fraud, 
^c. — ^Tlie 99th section empowers the Judge, upon 
such summons and hearing as aforesaid, if he shall 
think fit, to order that any such party may be com- 
mitted to the common gaol or house of correction of 
the county, district, or place in which the party sum- 
moned is resident, or to any prison which snail be 
provided as the prison of the Court, for any period 
not exceeding forty days/^ for the offences following : 

1. If the party summoned do not attend as re- 

quired by such summons, and shall not allege 
a sufficient excuse for not attending. 

2. If he refuse to be sworn. 

3. If he refuse to disclose any of the things afore- 

said (i. e. the matters upon which, by section 
98, and set forth above, he may be examined). 

4. If he shall not make answer touching the same 

to the satisfaction of the Judge. 

5. If it shall appear to the Judge, either by the 

examination of the party, or by any other 
evidence, that such party, if a defendant, in 
incurring the debt or liability which is the 
subject of the action in which judgment has 
been obtained, has obtained credit from the 
plaintiff', under false pretences, or by means of 
fraud, or breach of trust. 

6. Or has wilfully contracted such debt or liability 

without having had at the same time a reason- 
able expectation of being able to pay or dis- 
charge the same. 

7. Or shall have made or caused to be made any 

gift, delivery, or transfer of any property, or 
shall have charged, removed, or concealed the 
same, with intent to defraud his creditors, or 
any of them. 
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8. Or if it shall appear to the satisfaction of the Book iv. 

Jud^e that the party so summoned has then 
(i, e, at the time of the hearing), or has had 
since the judgment obtained against him, suffi- — 
cient means and ability to pay the debt or 
damages, or costs so recovered against him, Proc^edingx. 
either altogether or by any instalment or 
instalments which the Court in which the Court to 
judgment was obtained shall have ordered. 

9. If he shall refuse or neglect to pay the same as 

shall have been so ordered (L e. by the Comi; 
where the judgment was obtained.) 

10. If he shall refuse or neglect to pay the same as 
shall he ordered by this Court: (sect. 90.) 

This and the preceding section are transferred 
almost verbatim from the Small Debts Act (8 & 9 
Viet. c. 127), where it was made the subject of a very 
important decision as to the limit of the jurisdiction 
of the Judge of the Inferior Court to commit for 
disobedience to an order by the nonpayment of in- 
stalments. It was brought before both the Court of 
Queen’s Bench and the Court of Common Pleas, in 
the form of a habeas corpus, but the prisoner was 
remanded by the former Court, the Judges being 
divided in opinion, but by the latter Court he was 
unanimously ordered to be discharged. The case ReT.Kinning 
alluded to is that of Rc Thomas Kmning ( 1 Cox & c:ux & 
Macrae, 1), the facts of which were that the pri- *)• 

soner having been ordered by the Judge of the 
Sheriffs’ Court in London, upon a summons there, 
to pay a debt by instalments of 2L per month, and 
in default to be committed to prison; and having 
made default was committed accordingly, without 
apy further summons or hearing by the said Court, 
it was held, after solemn argument by the whole 
Court of Common Pleas, and a minority of the Court 
of Queen’s Bench, that the Judge had no power to 
commit for disobedience to the order without again 
summoning the defendant to show cause why he did 
not obey the order, requiring, in fact, a fresh sum- 
mons, hearing, and order of committal on the non- 
payment of each instalment. The other points that 
arose in this case will be set forth when the Practice 
of the County Courts, in respect of this branch of 
their jurisdiction, comes to be considered in the next 
volume. We are here dealing only with the limit of 
the jurisdiction itself. 
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Section 103. 

Imprison- 
ment not to 
operate as a 
satisfaction 
for the debt, 
&c. 


It is provided by the 103rd section, that no impri- 
sonment under this Act shall in anywise operate as a 
satisfaction or extinguishment of the debt or other 
cause of action on which a judgment has been ob- 
tained, &c. This is the language of the statute : 

Sect. 103. And be it enacted, that no imprisonment under 
this Act shall in anp\rise operate as a satisfaction or extinguish- 
ment of the debt or other cause of action on which a judg- 
ment has been obtained, or protect the defendant from being 
anew summoned and imprisoned for any new fraud or other 
default rendering him liable to be imprisoned mider this Act, 
or doj)rive the plaintiff of any right to take out execution 
agfiinst the goods and chattels of the defendant, in the same 
manner as if such imprisonment had not taken place. 

The condition, however, of a second or after im- 
prisonment upon the same judgment is limited to, 

1. A new fraud. 

2. Any other default rendering the defendant liable 
to be imprisoned under this Act. 

Hence, after an imprisonment upon a second or 
subsequent summons, under the 98th section, it will 
not suffice to show the same grounds for it as on the 
first summons. The applicant must prove a new 
fraud, or some other default. Being in derogation of 
liberty, the language will be construed with the 
utmost strictness, and, whatever might have been the 
intention, the interpretation put upon the term "'new'* 
will doubtless be “ a fraud committed subsequently to 
the former hearing.” The meaning of the term 
“ other default/^ however, could scarcely be restricted 
further than to intend some default other than that 
for which the })revious imprisonment was ordered. 
The term " default” can be applicable only to neglect 
or omission to obey some order for payment, the 
other grounds of imprisonment being for acts of 
commission and not of omission, and, therefore, it 
will be necessary to show some other default of pay- 
ment besides that for which the previous order of 
commitment was made, and which order and the 
warrant thereupon, must, according to the case of Re 
Kinnlng (1 Cox & Macrae, 1), show upon their faces 
the specific act or default for which such order was 
granted. 
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It is necessary to bear in mind, then, in the ex* Book iv. 
ercise of this branch of the jurisdiction of the County 
Courts, that the power of imprisonment is permitted 
not for the dehty but for some fraud of the debtor in ^ — 

contracting it, or evading payment of it, or that it is ^'Tsto' 
in the nature of a contempt for wilful disobedience to Proceedings. 
the order of the Court. It is not in any shape a po^vertTfim- 
revival of imprisonment for debt, but simply a punish- prisonment 
ment for fraud or wilful contempt of the Court. sec- 

The Judges will, it is hoped, consider this 98, 99. 

their administration of the important and very useful 
power thus confided to them, and order imprison- 
ment only when satisfied that the nonpayment was 
the result of a wilful disobedience to the order of the 
Court, or of a desire to evade payment of the debt 
or demand, and not of actual inability to pay. Much 
minute and tedious inquiry will often be necessary 
to ascertain this ; but when the benefit to society of 
the example of severe punishment of fraudulent 
debtors on the one side, and the danger, on the other 
side, of oppressing the merely unfortunate are con- 
sidered, we are sure that the Judges of the County 
Courts will deem no time nor pains wasted that are 
devoted to all cases of this class. 

Every case of fraud in the contracting of the debt 
^without reasonable prospect of being able to pay it, 
or in evading })ayment after it was contracted, should 
be invariably visited with the utmost penalty awarded 
by the* statute. 

A few questions on the construction of the pro- 
visions of sections 98 and 99 have arisen in the County 
Courts, which we briefly notice here, reserving a mo^e 
particular review of them for the next volume. 

In the case of Knight v. Goode (1 C. C. Chron. Knight 
152), it was held by Mr. Hildyard, that on a sum- 
znons for nonpayment of instalments, the Judge will 
consider the present and not the past ability of the 
defendant to pay. Where the plaintiff had seduced HomuiiY. 
the defendant's daughter, and refused to pay any- [JcShron. 
thing towards the maintenance of her child, she i34). 
being resident with the defendant, Mr. Walker 
refused to make an order of commitment ; (Bowskill 
V. Falkingham, 1 C. C. Chron. 154). 

In the case of Gasson v. Malcolm (l C. C. Chron. o^on \. 
213), it was held that the Judge has power to alter or (IC.C Chron. 
rescind an order made under this section. ais). 
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Book IV. In the case of Carpenter v. Abherley (1 C. C. Chron. 
JUEI8DIC- Temple thus stated the principles which 

Tiox. he conceived ought to govern the Court in the appli- 
cation of the power of imprisonment for fraud or 
Tsto disobedience to orders under the 98th section : 

‘‘ His Honor observed, that the process of bringing parties 
^Ahh^l^ before the Court to ascertain why they did not pay their 
.Chron. instalments was a vei-y serious one, and seemed to be some- 
what misunderstood. He had no desire to discourage parties 
from taking this course, but lie felt it was one which ought 
not to be adopted upon slight consideratidhs, inasmuch as 
it affected the liberty of the defendant. In cases where 
the evidence was clear that the party owing the debt had the 
means of discharging it if he thought fit, the Court would put 
its power of committal into cftect; but he could not exercise 
that power upon the mere idle rumour of third parties, who 
probably, in too many iiLstances, had a word to say against 
everybody, and statements of so vague a character ought not 
to be advanced in a Court of justice without evidence to support 
tliein. Ho perceived tliroiigliout the whole of the circuit that 
tills part of the process of* the Court was utterly misunderstood. 
If suitors thought he would act upon the power given him by 
the Legislature because he felt indignant that the order of the. 
Court had not been fulfilled, he took the opportunity of dis- 
claiming that he would be at all actuated by such lu feeling. 
He sat there fairly and dispassionately to carry on the business 
of tlic Court, and if it were sliowm that parties wilfully dis- 
obeyed the order, having the means to discharge the debt, they 
must take the consequence of such a course; but this process 
was a very serious one, and ought not to be lightly taken in any 
case, without the creditor had the. means of substantiating his 
summons. In this instance the defendant w'ould seem to have 
earned, by the assistance even of his son and wife, barely sufficient 
to keep body and soul together, and therefore he could not consider 
that his case came within the meaning at all of this clause of 
the Act of Parliament. The summons must consequently be 
dismissed.” 

291 . Power to rescind or alter Order , — ^The 100th 
section gives power to “the Judge of any Court 
before whom such summons shall be heard, if he shall 


(ic.c 

214 ). 
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think fit, whether or not he shall make any order for book iv. 

the committal of the defendant, to rescind or alter 

any order that shall have been previously made against 

any defendant so summoned before him for the pay- — 

ment, by instalments or otherwise, of any debt or 

damages recovered, and to make any further or other Proceedings. 

order, either for the payment of the whole of such 

debt or damages and costs forthwith, or by any in- rescind or 

stalments, or in any other manner as such Judge 

may think reasonable and just:” (sect. 100.) In the 

case of Jones v. Jones (1 Cox & Macrae, 92), it was 

held that this power to rescind his decision must be 

exercised by the Judge during the sitting of the 

Court, on the same day, and if made subsequently, a 

prohibition would be granted. 

292 . Poiver to examine and commit at the Hearing. 

— Besides the above power to commit, given to the 
Judge by section 98, in case of unsatisfied judgments, 
a further power is vested in him, by section 101, to 
exercise, at the hearing of the cause, precisely the 
same power and authority to examine the parties and 
others touching the matters above set forth, and of 
committing the defendant to prison, and of making 
an order, as he might under the ])receding provisions 
in the case of an unsatisfied judgment. Hence, all 
the comments that have been made upon sections 
98 and 99 will be equally applica])le to this. The 
following is the section verbatim : 

Sect. 101. And be it enacted, that in every case where the Sectioii 10 1. 
defendant in any suit brought in any County Court shall have 
been personally serve*! with the summons to ap})(*ar or.sh.all examine and 
personally appear at the trial of the same, the Judge at the iiearing of 
hearing of tlie cause, or at any adjournment thereof if j’udg- 
ment shall be given against the defendant, shall have the same 
power and authority of examinijig the defendant and the plain- 
tiff and other parties toucliing the several things herehi-bufore 
mentioned, and of committing the detendant to prison, and of 
making an order, as lie might have and exercise under the 
provisions hereinbefore contained in ease, the plaintiff had 
obtained a summons for that purpose after the judgment 
obtained as hereinbefore mentioned. 

Upon this section one case only is reported, viz. 
that of Lake v. Shipp (1 C. C. Chron. 85). This * 

an application for an order to commit the defendant. 
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He had been served with the summons and notice of 
the application. The facts proved were that plaintiff 
and defendant had agreed to buy cattle together; 
plaintiff was to find the money> the defendant was to 
do the work, and the profits were to be divided. On 
lYoemdin^s. 1 1th of May, defendant obtained from plaintiff 64/. 
LakeVTsMpp pretence that he had purchased cattle to that 
(ic.c.Chron. amount, which he should sell the next day, and 
return the money, with the profit. Defendant lost 
the money at cards. Plaintiff in his particulars aban- 
doned the excess above 20/. It was contended that 
on these facts defendant might be committed under 
the provisions of the 99th section, which were ex- 
tended to the 10 1st section. It was a direct breach 
of trust. The Judge (Mr. Amos), considered it neces- 
sary to prove strictly that the credit was obtained 
from the plaintiff under false pretences, or by means 
of fraud or breach of trust. It was not sufficient to 
show a breach of trust after the credit had been 
obtained. That was not included in the definition of 
offences punishable under this section. 

“ Beche would then solely rely on the breach of trust. It 
was uiireasoiiublc to suppose that the words ‘ obtuhiiiig credit’ 
applied to the breach of trust; for in every case where there 
was a. breach of trust, credit must have been obtained previously, 
for tlie trust must have been created prior to the breach being 
committed. 

“ His TIoxor said that it was clear the section was very ill 
drawn ; and probably it might have been intended to have borne 
a different signification, but he was bound by tlie plain gram- 
matical construction of the Words; and it was clear tliat the * 
words ‘ by means of fraud or breach of trust’ must be read in 
connexion with the words ‘ has obtjiincd credit.’ I 'nless, there- 
fore, plaintiff' could show that at the time defendant obtained 
the money he made use of false pretences, or that he obtained 
it by fraud or breach of trust, no subsequent misappropriation 
or breach of trust could bring him within the meaning of the 
section. As he looked on this in a certain degree as a criminal 
proceeding he felt bound by the strict words, and also to re- 
quire strict legal proof.” 

Execution of 293. Execution of Warrants of Commitment . — ^The 
SStmeiH. section enacts, that when an order of commit- 

ment is made the Clerk shall issue under the seal of 
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the Court a warrant of commitment directed to one of liooK iv. 
the Bailiffs of any County Court, who by such war- 
rant shall be empowered to take the body of the 
person against whom such orders shall be made, and — 
all constables or peace officers within their jurisdic- 
tions are to aid in its execution. It is remarkable Proavdim/s. 
that the Court should be empowered to direct a 
warrant of commitment to any Bailiff of any Court, 
for, as it will be seen presently, under section 104, 
which enacts the manner of issuing execution out of 
the district, the warrant issues to the Bailiff of the 
Court granting it, and if the defendant’s goods be out 
of the jurisdiction, he forwards it to the Clerk of the 
Court within whose district it is to be executed, and 
the Bailiff of that Court receives and executes it 
under the seal and authority of his own Court. But 
nevertheless, under this section it would seem that, in 
the case of a warrant of commitment, every Court 
has authority to issue its warrant directly to the 
Bailiffs of all other Courts, who, for that purpose, are 
the servants, not of their own Courts only, but of all 
the Courts in the kingdom. 

294 . Protection or Certificate in Bankruptcy not to i^rotcetion (n- 
discharge a Defendant so committed. — It is expressly JI|5'ikrupt( y 
enacted, by section 102, that "‘ no protection, order, or insoi- 

or certificate granted by any Court of Bankruptcy or vency. 
for the relief of insolvent debtors shall be available 
to discharge any defendant from any commitment 
under such last-mentioned order.” 

295 . Execution out of the Jurisdiction. — ^The 104th Execution 
section provides for the execution of warrants of -’X^iMUction 
execution against the goods and chattels, and of com- ' 
mitment, where the party against whom it was issued, 

or his goods and chattels, shall be out of the jurisdic- 
tion of the Court. The form of doing this will be 
more properly considered in that portion of the 
treatise which relates to the Practice of the Courts ; 
therefore we do not further describe it here. 

296 . Power to suspend Execution* — The 105th 
section empowers the Judge to suspend execution i 
certain cases. 

Section li 

Sect. 105. And be it enacted, that if it shall at any time 

ipear to the satisfaction of the Jndge, by the oath or affirma- Judge to 
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tion of any person, or otherwise, that any defendant is unable, 
from sickness or other sufficient cause, to pay and discharge the 
debt or damages recovered against him,* or any instalment 
thereof ordered to be paid as aforesaid, it shall be lawful for the 
Judge, in his discretion, to suspend or stay any judgment, order, 
or execution given, made, or issued in such action, for such time 
and on such tenns as the Judge shall think fit, and so from 
time to time until it shall appear by the like proof as aforesaid 
that such temporary cause of disability lias ceased. 

For this purpose application must be made to the 
Judge of the Court from which the warrant of execu- 
tion issued, and not to the Judge of the Court by 
whose officer it was executed. 

w rit of error 297- Execution not to he stayed by U Wit of Error , — 
execution! enacted, by section 108, that “no judgment or 

execution shall be stayed, delayed, or reversed upon 
or by any writ of error, or supersedeas thereon, to be 
sued for the reversing of any judgment given in any 
Court holden under the provisions of this Act.” 

iKterjiicadc'r. 298. Interpleader.^ by section 118, if any 
claim be made “to or in respect of any goods or 
chattels taken in execution under the process of any 
Court holden under this Act, or in res])ect of the pro- 
ceeds or value thereof, by any landlord for rent, or by 
any person not being the pai’ty against whom such 
process has issued,” the Court may bring before it 
such claimant and the party issuing the execution, 
and adjudicate upon the claim, and make such order 
thereon as to the Judge shall seem fit. 

Si<nicstra- 299. Sequestration. — It appears that there is no 
power to remove a judgment from the County Court 
to the Superior Court, for the purpose of bringing it 
jinimkui V. within the benefits of a sequestration. In the case 
nc.achron. BrunsUll V. Penleaze (1 C. C. Chron. 169), it was 
ioo). so rightly held by Baron Rolfe in chambers. But 
this is a casus omissus in the Act, which should be 
supplied at the first opportunity, for as the law now 
is, debts under 20Z. are practically excluded from 
sharing the proceeds of a sequestration, however 
valuable the living may be, and consequently are 
irrecoverable against a clergyman having nothing but 
a sequestrated benefice. 
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AS TO THE OFFICERS. 

The statute gives to the Court in certain cases a Book iv. 
special jurisdiction over its officers. juiuinr- 

300. Penally for Misconduct, — By section 116, the 
Judge is empowered to inquire in a summary way 
into any act of extortion or misconduct charged upon ‘^o^ars 
any Clerk, Bailiff, or officer of the Court “acting — 
under colour or pretence of the process of the said t‘ov 

i^ourt, or with not duty paying or accounting lor any or extortion . 
money levied by him under the authority of the 
statute, and thereupon to make such order for repay- 
ment of any money extorted, or due payment of 
any money so levied, and for the payment of such 
damages and costs as he shall think fit ; and also to 
imjiose a fine upon the offender, not exceeding 10/., 
for each offence, as he shall deem adequate. The 
section is as follows : 

Sect. 116. And be it enacted, that if any Clerk, Bailiff, or Section llG. 
officer of tile Court, acting under colour or pretence of the peniedies 

process of the said Court, shall be charged with extortion or against, and 

. . . , , . . P penalties on, 

misconduct, or with not duly paying or accounting tor any ipuiiffs and 

money levied by him under the authority of this Act, it shall 
be lawful for the Judge to inquire into such matter in a sum- duet, 
mary way, and for that purpose to summon and enforce the 
attendance of all necessary parlies in like manner as the attend- 
ance of witnesses in any case may be enforced, and to make 
such order thereupon for the repayment of any money extorted, 
or for the due payment of any money so levied as aforesaid, 
and for the payment of such damages and costs, as ho shall 
tliink just; and also, if he shall think fit, to impose such fine 
U|) 0 E the Clerk, Bailiffj or officer, not exceeding ten pounds for 
each offence, as he shall deem adequate; and in default of 
payment of any money so ordered to be paid jayrneiit of tlie 
same may he enforced by such ways and means as are herein 
provided for enforcing a judgment recovered in the said Court. 

D D 2 
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301. Penalty for talcing any Fee or Reward other 
than as allowed. — ^And the 117th section subjects 
every Treasurer, Clerk, Bailiff, or other officer to loss 
of office and incapacity from ever being employed in 
any office or emolument under this Act, and also to 
liability for damages. 

Sect. 117. And be it enacted, that every Treasurer, Clerk, 
Bailiff, or other officer employed in putting tliis Act or any of 
the powers thereof in execution, who shall wilfully and cor- 
ruptly exact, take, or accept any fee or reward whatsoever, other 
than and except such fees as are or shall be appointed and 
allowed respectively as aforesaid, for or on account of anything 
done or to be done by virtue of this Act, or on any account 
whatsoever relative to putting this Act into execution, shall, 
upon proof thereof before the said Court, and in the case of a 
Clerk, Treasurer, or High Bailiff on allowance of the finding of 
the Court by the Lord Chancellor, be for ever incapable of 
semng or being employed under this Act in any office of profit 
or emolument, and shall also be liable for damages as herein 
provided. 

Very few proceedings have been reported as having 
been taken under these sections. The case of Oats^ 
V. Weekes (1 C, C. Chron. 82), was the first reported 
charge against a Bailiff under the J 1 6th section, and 
it was dismissed after a full hearing. 

The case of Barrett v. Curtis (1 C. C. Chron. 122), 
was an application under the 1 1 6th section against the 
defendant, the auctioneer and broker to the Court, 
for misconduct in the sale of certain goods taken in 
execution. It was held that he was an officer of 
the Court, and subject to its jurisdiction under this 
section. 

In the case of Williams v. Langley (1 C. C. Chron. 
122), where a summons had issued into a foreign 
district, and the Bailiff of the district into which it 
had issued had neglected his duty, and omitted to 
serve or return it, whereby the plaintiff was damni- 
fied ; upon a complaint made, under the 11 6th sect., 
to the Court whence the summons had issued, it was 
held that it had no jurisdiction, under that section, 
over the officers of any other Court. 

302. Actions hy and against Officers. — Section 1 28 
gives concurrent jurisdiction to the Superior Courts, 
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in all actions and proceedings “ where any officer of 
the County Court shall be a party, except in respect 
of any claim to any goods and chattels taken in 
execution of the process of the Court, or the proceeds 
or value thereof,’* “at the election of the party suing 
or ])roceeding, as if this Act had not been passed.” 

This provision applies to actions in which an officer 
of the County Court is a party. It has been already 
exj}lairied why it is probable that the term the County 
Court is applicable, not to the district Court alone, 
but to all the district Courts in the same county. If 
this be a correct view, the concurrent jurisdiction of 
the Superior Court is preserved, not only where the 
officers of the district are concerned, but in the case of 
any officer of any district Court in the county. 

Hut the option is given to the plaintiff, and not to 
the defendant, to avail himself of the concurrent 
jurisdiction so ])reserved. 

Again, it is to be observed, that the jurisdiction of 
the Sujierior Court is only given concurrently, “ as if 
this Act had not been passed.” Therefore, in any 
case in wliich the action must formerly have been 
lirougbt in an Inferior Court, as where the debt does 
not exijeed it rnus't still be brought in the County 
Court, .even though an officer be a ])arty. And so, 
we presume, it will be in the case of the Courts in 
schedules (A,) and (B.) many of which had jurisdiction 
to higher amounts than 4()x., and over more exten- 
sive causes of action. Inasmuch as “ if the Act had 
not been jiassed” the action could not have been 
brought in the Sujierior Court, it must still be 
brought in the County ("ourt, which has been sub- 
stituted for such Inferior Court. But whether it 
might not be contended that such actions (above 40.v., 
for tlie Superior Courts would not entertain an action 
for a less amount) anight have been brought in the 
Superior Court formerly, if the plaintiff chose to 
sacrifice his costs, and that so the jurisdiction is 
practically preserved to them under this section in 
all cases in which an officer is a party, is a question 
which must be solved when it arises. We merely 
suggest the query. 

For further observations on actions by and against 
officers, see ante, p. 204. 

303. Jurisdiction of the Judge . — A Judge of the 
County Court has absolute and uncontrolled jurisdic- 
U D 3 
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Book IV. tion over all questions of law, and also over every 
juRisDic- question of fact, in cases where a jury is not demanded. 

TION. From his judgment there is no appeal, provided the 
C7a»~5 subject-matter upon which he decides is within his 
.'ijf % the jurisdiction, for if he should proceed to determine a 
ojfkers, matter not within his jurisdiction, the Superior Courts 
will review that decision, and issue a prohibition 
against his further proceeding, and if he should refuse 
to perform a duty within his jurisdiction, the Court of 
Queen’s Bench in like manner, issue a mandamus 
to comi)el him. 

The foundation of his authority thus to decide is 
the 69th section, as follows ; 


, Section 69. gcct. 69. And be it enacted, that the Judge of tlie County 

.Tiulffc alone Court sliall be the sole Judge in all actions brought in the said 
all questions' Court, and shall determine all questions as well of fact as of 
unless a jury law, unless a jury shall be summoned as hereinafter mentioned; 
luonca. no suitors shall in any case be summoned to hold or have 

any jurisdiction in any Court holdcn under this Act. 


And the Court of Common Pleas has so held in 
the case of Toft v. Rainer (1 Cox & Macrae, 39), as 
follows ; 

moved for a rule, calling upon the plaintiff to show 
Macrae, 39). cause why a writ of prohibition should not issue to the Judge 
of tlie County Court of Cambridgeshire, licld at Cambridge^ 
under 9 & 10 Viet. c. 95, forbidding him to proceed further in 
this case. It appeared by affidavits that the defendant was 
summoned to the Court to answer a plaint, claiming a particular 
sum upon a contract for goods sold and delivered; that, upon 
his appearing, he was asked by the Judge what he had to say 
in answer to the plaint, and that he then said tliat the plaintiff 
had recovered a judgment against him in the Borougli Court 
of Cambridge for the same debt, and had taken some of his goods 
in execution, which plea the plaintiff admitted to be true, but, 
notwithstanding the Judge made an order uj)on the defendant 
to pay 31. I 5 . 9d. It was submitted tliat the Judge was 
wrong ; that the plea was a good answer to the claim, and was 
not disputed by the plaintiff. The case was likened to cases in 
the Spiritual Courts, in which the Superior Courts of Common 
Law are accustomed to interfere, not only when the Spiritual 
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Courts entertain matters altogether foreign to their jurisdiction, Book IV. 
but also when they put a wrong construction or interpretation 
upon Common or Statute Law, or if they require unnecessary ijov. 
proof, such as two witnesses to a fact which is proveable by CaxTh 

one; and 5 East, 345, was cited as an authority. ^ojk 

Wilde, C. J. — There is no point in wliich it can be said 
tliat tlie Judge of the local Court had not jurisdiction. When 
the plea was pleaded, he had power to decide whether the plea 
were good or bad. It was a matter within his jurisdiction, 
and he was com})elled to decide upon the validity of the plea. 

In ordinary cases if the Judge of an Inferior Court come to a 
wrong decision, a writ of error may be brought. In this case 
the power to bring a writ of error is taken away by the statute 
regulating th(^ Courts. There is no ground for supf)osing that 
in the present case there is a remedy by writ of prohibition. 

CoLTM.VN, J, — The cases in the Spiritual Courts are in no 
respect parallel. The Judges there are not Judges of the 
Common Law. The Judges of the new County Courts are so. 

Maulk, j. — T his would be a case for a writ of error if the 
writ of error were not taken away by the statute. Then we 
cannot circuitously give the defendant the benefit of a writ of 
error which the Act of Parliament says he is not to have. 

Williams, J. — This application is founded upon nothing 
more nor less than a suggestion that the Judge of the County 
Court was wrong in a point of law. If we were to grant it, 
we ouglit, whenever one of these Judges is wrong in a point of 
law, to issue a prohibition. I am not satisfied that the Judge 
made any mistake at all ; but whether he made a great or a 
small mistake, or none, the matter was within his jurisdiction, 
and he was competent to decide it. 


So the Judge has absolute discretion over every 
question of fact within his jurisdiction, and the Supe- 
rior Court will not review his decision, however 
erroneous. It was so decided in Robinson v. Lena- Kobinmi v. 


(jhm (1 Cox & Macrae, 97), where the Court 
Exchequer refused a prohibition applied for on the Macrae, »7.) 
ground that the summons had never been served, as- 


serting that it was entirely in the discretion of the 
Judge as to what he should deem sufficient proof of Zohmh v. 
service. In Zohrab v. Smith (1 Cox & Macrae, lOG), &^Macrae?^^ 
Coleridge, J. so held in the Bail Court, adding his iog)! 
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own opinion that the Judge of the Counly Court 
has jurisdiction if the cause lie within his jurisdiction. 
In Waters v. Handley ( 1 Cox & Macrae ; 1 C. C. 
Chron, 279), the Court of Common Pleas has decided 
that where it appeared that defendant had never been 
summoned, and the Judge of the County Court had, 
nevertheless, proceeded to adjudicate in the matter, 
this Court, considering the determination whether 
process was regular or not to l)e properly in the 
Judge of the County Court, will not interfere by 
prohibition. 

Clear and exjdicit as the language of this section 
may apjyear, already many questions have arisen as 
to the limits of this authority ; but on close examina- 
tion they will be found to turn upon the question of 
the jurisdiction of the Court, whether the subject- 
matter itself has been brought within it, rather than 
upon the amount of authority vested in the Judge. 

The principal point for discussion has related to 
the time at which a subject-matter or the parties are 
to be deemed within the jurisdiction of the Court, for 
this jurisdiction having once attached, there is and 
can be no serious question as to what are the powers 
of the Judge in relation to it. And upon this the 
authorities are conflicting, and it is certainly very 
difficult to arrive at any satisfactory conclusion. But 
as this question must be considered in the following 
Book, when treating of Prohibition, the reader is 
refeiTed to the chapter on Prohibition for a further 
review of it, and here we will examine only what are 
the powers of the Judge over matters and persons 
that are assumed to be within his jurisdiction. 

1. He is to appoint the times for holding the 
Courts, so that a Court shall be holden within his 
district once at least in every calendar month (sect. 56), 
and, by sect. 81, he is empowered “ from time to time 
to adjourn any Court, or the hearing or further hear- 
ing of any cause.” 

2. He may act as a justice of the peace if in the 
commission of the peace for the county or division of 
a county for which he is ajipointed Judge of the 
County Court, even though not qualified by estate : 
(sect. 21). 

3 . He may act as a commissioner in Chancery : 
(sect. 22.) 

4 . In any case not expressly provided for by the 
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statute, or by the rules and forms framed by the book iv. 

Judges, ‘Hhe general principles of practice in the 

Superior Courts of Common Law may be adopted 

and applied, at the discretion of the Judges, to — 

actions and proceedings in their several Courts 

(sect. 78.) Officers. 

5. The Judge may “make orders for f?i*anting 

time to the plaintiff or defendant to proceed in the (Common 
prosecution or defence of the suit:” (sect. 81.) 

6. By leave of the Judge, any other person allowed s- Way grant 
by the Judge (except counsel or attorney), may 

api)ear for a party. He may permit counsel, attorney, Jeg^Sc 
or other person “ to argue any question as counsel advocates, 
for any other person in any proceedings,” but they 
may not do so without such permission : (sect. 91.) 

7. “ In all actions where the amount claimed shall 7. May order 
not exceed 5?., it shall be lawful for the Judge, in his 
discretion, on the application of either of the parties, 

to order that such action be tried by a jury:” (sect. 

70.) But where the amount claimed is above bl. he 
has no such discretion, and the right to demand a 
jury is absolutely vested in either of the parties : 
sect. 70. 

8. A witness refusing or neglecting to attend when s. May fine 
summoned, or to produce documents, or to be sworn, witnesses, 
or to give evidence, is “ to forfeit and pay such fine 

not exceeding 10/. as the Judge shall set on him, and 
the whole or any [fart of such fine, in the discretion 
of the Judge, after deducting the costs, shall be 
applicable towards indemnifying the party injured by 
such refusal or neglect, and the remainder thereof 
shall form })art of the general fund of the Court in 
which the fine was imposed :” (sect. 86.) 

9. If the plaintiff does not appear, the Judge is 
empowered to nonsuit him, thus : 

Sect. 79. And be it cruictcd, that if upon tlie day of the Section 79. 
return of any summons, or at any continuation or adjournment Proceedings 
of the said Court, or of the cause for which the said summons no?^ 
shall have been issued, the plaintiff shall not appear, the cause 
shall be struck out; and if he shall appear, but shall not make case, 
proof of his demand to the satisfaction of the Court, it shall be 
lawful for the Judge to nonsuit the plaintiff, or to give judg- 
ment for the defendant, and in either case, where the defendant 
shall appear and shall not admit the demand, to award to the 
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defendant, by way of costs and satisfaction for his trouble and 
attendance, such sum as the Judge in his discretion shall think 
fit, and such sum shall be recoverable from the plaintiff by such 
ways and means as any debt or damage ordered to be paid by 
the same Court can be recovered: provided always, that if the 
plaintiff shall not appear when called upon, and the defendant, 
or some one duly authorized on his behalf, shall appear, and 
admit the cause of action to the full amount claimod, and pay 
the fees payable in the first instance by the plaintiff’, the Court, 
if it shall think fit, may proceed to give judgment as if the 
plaintiff’ had appeared. 

10. If the defendant does not appear, the Judge is 
empowered to ])roceed to judgment, thus : 

Sect. 80. And be it enacted, tliat if on the day so named in 
the summons, or at any continuation or adjournment of the 
Court or cause in which the summons was issued, the defendant 
shall not appear, or sufficiently excuse his absence, or shall 
neglect to answer when called in Court, tlie Judge, upon due 
proof of service of the .summons, may proceed to the heariiig 
or trial of the cause on the part of the plaintiff’ only, and the 
judgment thereupon shall be as valid as if both parties had 
attended : provided always, that the Judge in any such case, at 
the same or any ■sub.seiiuent Court, may set a.sid(* any judgment 
so given in the absence of the defendant, and the e.xecution 
thereupon, and may grant a new trial of the cause, upon such 
terms, if any, as to 2 )aymerit of costs, giving security for debt 
or costs, or such other terms .as he may think lit, on sufficient 
cause shown to him for that purpose. 

11. But the Judge may direct a new trial in every 
case u})an such terms as he may think reasonable. 

Sect, 89, And be it enacted, that every order and judgment 
of any Court holden under this Act, excej)! as herein pinvidcd, 
shall be final and conclusive between the parties, but the Jjulge 
shall have power to nonsuit the plaintiff in every cjisc in which 
satisfactoiy proof shall not be given to him entitling either the 
plaintiff or defendant to the judgment of the Court, and shall 
also in every case whatever have the power, if lie shall tliiiik 
lit, to order a new trial to be bad upon such terms as ho shall 
think reasonable, and in the meantime to stay the proceedings. 
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Upon this power a question has been raised in the 
Bail Court, before Wightman, J., in the case of 
Crowe V. Hunt (I C. C. Chron. 282). The defendant 
had been sued in the County Court under sect. 122 
to recover possession of a tenement. At the trial the 
Judge nonsuited the plaintiff, with leave to move at 
the next court-day to set aside the nonsuit, no leave 
being reserved (as it was sworn) to enter a verdict for 
the plaintiff. In due time, before the next court-day, 
defendant received notice that plaintiff* would apply 
to set aside the nonsuit and enter a verdict for the 
plaintiff. Ilie defendant did not attend, and the Court, 
in his absence, set aside the nonsuit, and ordered a 
verdict to be entered for the plaintiff. The defendant 
thereuj)on apjdied for a prohibition, on the ground 
that, as no leave had been reserved at the hearing to 
enter the verdict for the plaintiff, the Judge had not 
iurisdic^tion afterwards to direct it to be entered. 
Without deciding this point, the learned Judge held 
that the defendant having admitted receipt of the 
notice in due time, and not attending to oppose the 
motion, could not, after lying by, be permitted now to 
make the objection. 

12. The .Uidge may, in any case, with the con- 
sent of both i)arties to the suit, order the same, with 
or without other matters within the jurisdiction of the 
Court in dispute between such parties, to be referred 
to arbitration,” in the manner therein described (for 
which see the chapter on Arbitration, in “ the Prac- 
tice of the Courts,” jmst). And “the Judge may, if 
he think fit, on application to him at the first Court 
held after the expiration of one week after the entry 
of such award, set aside any such award so given as 
aforesaid, or may, with the consent of both parties 
aforesaid, revoke the reference, or order another refer- 
ence to be made in the manner aforesaid (sect. 77.) 

13. The Judge “may make orders concerning the 
time or times, and by what instalments any debt or 
damages or costs for which judgment shall be 
obtained in the said Court, shall be paid, and all such 
moneys shall be paid into Court, unless the Judge 
shall otherwise direct (sect. 92.) 

14. The Judge may commit for fraud in the in- 
curring of a debt, and for neglecting or refusing 
to pay any instalment ordered by the Court : (sects. 
98, 990 
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Book IV. 15. And he is empowered to rescind or alter any 
juBWDic- order, and to make a new order, thus ; 

TION. 

Sect. 100. And be it enacted, that it shall be lawftil for 

As^t'o \ka the Judge of any Court before whoiri such snminbns shall be 
heard, if he shall tliink fit, whether or not he shall make any 
If). May order for the committal of the defendant, to rescind or alter 
alter^order of order that shall have been previously made against any 
commitment, defendant so summoned before him for the payment, by instal- 
Sec tion 100 . otherwise, of any debt or damages recovered, and 

Power of to make any further otluT order, either for the payment of 
Judge to •' 1 P 1 . 1 t 

rescind or the whole of such debt or damages and costs forthwith, or by 

alter ordei's. instalments, or in any other manner as such Judge may 

think reasonable and just. 

1 (). A like power of examining the parties, and of 
committing the defendant for the same causes as are 
detailed in section 99, is given to the Judge at the 
trial of the same,” by section 101. 

17. The Judge is also empowered to suspend 
execution in certain cases, by section 10.5, as follows : 
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Sect. 105. And be it enacted, that if it shidl at any time 
appear to the satisfaction of the Judge, by the oath or affirma- 
tion of any person, or otherwise, that any defendant is unable, 
from sickjiess or other sufficient cause, to pay and discharge 
the debt or damages recovered against him, or any instalment 
thereof ordered to be paid as aforesaid, it shall be lawful for 
the Judge, in his discretion, to suspend or stay any judgment, 
order, or execution given, made, or issued in such action, for 
such tiiiK? and on such tenns as the Judge shall tliink fit, 
and so from time to time until it shall appear by the like 
proof as aforesaid that such temporary cause of disability has 
ceased. 


iolnmifor empowered, by section 113, to commit 

fine for to prison, for any time not exceeding seven days, or 
impose a fine not exceeding 51. on any person who 
“ shall wilfully insult the Judge, or any Juror, or any 
Bailiff, Clerk, or officer of the said Court, ibr the 
time being, during his sitting or attendance in Court, 
or in going to or returning from the Court, or shall 
wilfully interrupt the proceedings of the Court, or 
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otherwise misbehave in Court;*’ and any Bailiff BookIV. 
or officer of the Court, with or without the assis- 
tance of any other person, may, ^‘by order of the tion. 
Judge,” take such offender into custody, and detain 
him until the rising of the Court (sect. 113.) For ji' 
further particulars as to this proceeding, see ante, ojficcrs. 

p. 141 ; and the next chapter as to the Jurisdiction 
over the Public. 

19. The Judge is empowered also to impose a fine 

not exceeding 51. on any person who shall assault any officer. ^ 
officer or Bailiff' while in the execuii|n of his duty, or 
for any rescue made, or attempted^ be made, of any 
goods levied under process of the Court : (sect. 114.) 

20. And the Judge is to adjudicate on conflicting 20 . May 
claims to goods taken in execution : (see the chapter JntM^)u!^der ' 
bn Interpleader, in the Book on the Practice of the 

Courts, post.) 

21. And also to give possession of tenements of a 21 . May give 

rent or value not exceeding 50Z. per annum : (sect. ” 

122.) (See the Book on this subject in the second 
volume.) 

22. In the case of Foster & anor. v. Temple (\ C.C. o .. 

Chron. 277 ; 1 Cox & Macrae), it was held by the summons on 
Court of Queen’s Bench, that where a summons in same plaint, 
the County Court has been dismissed upon the 

ground of a variance from the plaint, the Judge may (icfaohron. 
order another summons to issue upon the original 277; i Cox & 
plaint, dated as of the day on which such original 
plaint was entered, for the purpose of saving the 
Statute of Ijimitations. “llie first summons,” said 
Patteson, J., “was no summons at all. The only 
summons really issued upon the plaint was the 
second, and that was properly dated.” 

23. The very important question of the jurisdiction 23. Where 
of the Judge, where title or the validity of a devise, 

&c. is in dispute, is minutely examined, ante, p. 252. 

24. Where a summons has not been personally 
served, and the defendant does not appear, it is to be to he proved 
proved, to the satisfaction of the Judge, that the to bus satis* 
service of such summons has come to the knowledge 

pf the defendant ten clear days before the returp day: 

(rule 11.) What is sufficient proof of this is entirely 
in the ‘discretion of the Judge: (see Robinson v. 

Lenaghan, 1 Cox & Macrae, 97 ; Zohrah v. Smith, 

1 Cox & Macrae, 106 ; Waters v. Handley, 1 Cox & 

Macrae j 1 C. C, Chron. 279.) 


E E 
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25. And where such summons has not been served, 
the Judge may, in his discretion, in order to save the 
StatTite of Limitations, direct another summons or 
successive summonses to be issued, bearing the same 
date and number as the first summons: (rule 12.) 
And see Poster ^ anor. v. Temple, in the Queen’s 
Bench (1 C. C. Chron. 277.) 

2G. Where a plaintifp accepts in satisfaction money 
I)aid into Court, and omits to give notice of his 
acceptance of the same, and the suit proceed, and 
plaintiff do not a«ear, he is to pay the defendant 
such costs as he incur in appearing, or such other 
sum of money as the Jtidye may order : (rule 16). 

27. Where due notice of set-off pleaded has not 
been given to the plaintifp, the Judye, in his discre^ 
tion, and. on such terms as he shall think Jit, may 
adjourn the hearing, “ to enable the defendant to 
give such notice, such number of days before the day 
to which the hearing may be adjourned, as the Judge 
shall think proper (rule 18). And so in like manner 
where defendant jdeads a special defence and due 
notice is not given : (rule 19.) 

28. Where money is paid into Court under an 
execution or order, and the Clerk receives notice from 
any ]jarty of intention to apply to set aside same, 
the (fferk is to retain same until after such applica- 
tion has been determined, or until the Judge shall 
otherwise order : (rule 22.) 

29. Where an executor or administrator pleads 
j}lene administravit, and the judgment is for the 
defendants, the costs shall he in the discretion of the 
Judge: (rule 31.) 

30. The Judge is in each case to order ‘‘what 
number of witnesses shall be allowed in taxation of 
costs (rule 35.) 

31. In summonses upon judgments, under section 
98, service “ at any time before the time appointed 
for the appearance of the party may be deemed hy the 
Judge to be good service, if it shall be proved to his 
satisfaction that such party was about to remove out 
of the jurisdiction of the Court:” (rule 38.) 



CAP. VI. 


AS TO THE PROFESSION. 

The relationship of the Profession to the County ^ 

Courts has been already partially considered in treat- jumsiiic- 
in{f of the jurisdiction as to Parties in the 3rd tiow. 

chapter of this Book {ante, p. 264), to which the 
reader is referred for further particulars. It will be As to 
desirable here briefly to review the jurisdiction of the 
Courts in relation to counsel and attorneys. 

304. Definition, — By the interpretation clause Dofinitiou. 
(s. 142), it is enacted that the words attorney-at- 

law ” shall be understood to include a solicitor in any 
Court of Equity, 

305. Counsel or Attorney may appear for either 
party. — ^The privileges and fees of the profession are 
regulated by sect. 91 of 9 & 10 Viet. c. 95, and 
13 & 14 Viet. c. 61, s. 6, as follows : 

Sect. 91. And bo it enacted, that no person shall be eu- iiection^d), 
titled to appear for any other party to any proceeding in any wjifTniuv 
of the said Courts unless he be an attorney of one of Her appear lor 
Majesty’s Superior Courts of Kecord, or a barristcr-at-law the&uptriov 
instructed by such attorney on behalf of the party, or, by t-'ourts, 
leave of the Judge, any other person allowed by the Judge 
to appear instead of such party; but no barrister, attorney, or 
other person, except by leave of the Judge, shall be entitled to 
be heard to argue any question as counsel for any other person 
in any proceeding in any Court holden under this Act ; and no 
person, not being an attorney admitted to one of Her Majesty’s 
Superior Courts of Becord, shall be entitled to have or recover 
any sum of money for appearing or acting on behalf of any 
other person in tho said court; and no attorney shall be entitled 
^ E B 2 
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to liave or recover therefore any sum of money, unless the debt 
or damage claimed shall be more than forty shillings, or to have 
or recover more than ten shillings for his fees and costs, unless 
the debt or damage claimed shall be more than five pounds, or 
more than fifteen shillings in any case within the summary 

jurisdiction given by this Act; and in no case shall any fee 

exceeding one pound three shillings and sixpence be allowed for 
employing a barrister as counsel in the cause ; and tho expense 
of employing a barrister or an attorney, either by plaintiff or 
defendant, shall not be allowed on taxation of costs in the case 
of a plaintiff where less than five pounds is recovered, or in the 
case of a defendant where less than five pounds is claimed, or 
in any case unless by order of the judge. 

13 A 14 Viet. Sect. 6. And be it enacted, that the fees to be taken by 

* ‘ * ’ '**' ' barristers-at-law and attorneys practising in the said Courts, 

in cases brought within the jurisdiction given by this Act, 
shall be as follows; an attoniey shall be entitled to have 
or recover a sum not exceeding one pound ten shillings for 
his fees and costs, w’here the debt, damage, or demand claimed 
in any plaint in covenant, debt, detinue, or assumpsit shall 
not exceed thirty-five pounds, or two pounds in any other 
case, within the jurisdiction given by this Act; and in no 
case shall any fee exceeding two pounds four shillings and 
sixpence be allowed for employing a barrister as counsel in tho 
cause; and the expense of employing a barrister or an attorney, 
either by plaintiff or defendant, shall not be allowed on taxation 
of costs, unless by order of the Judge; and the Judges of the 
said Courts respectively shall from time to time determine in 
what cases such expenses shall be so allowed. 

It follows, therefore, that 

1. An attorney may of right appear for any party. 

2. Counsel instructed by an attorney may of right 

appear for any party. 

3. But neither counsel nor attorney may argue 

any question as counsel for any other person 
in any proceeding in any Court hoi den under 
this Act,” except by leave of the Judge. 

306. Fees for such Appearance, — Th^ following is, 
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therefore, the scale of fees now allowed to counsel Book iv. 
and attorneys ; 

^ aOKTBUIC- 


In Covenant^ Assumpsit and Debt, 


Counsel. Attorney. 
£. s. d. £. s. d. 


Cap. G. 
U to the 
'ofessioh 


Under 2/ 

0 

0 

0 

0 

0 

0 Fees of 

Above 2/. and not e.xceeding 5/. 

1 

3 

6 

0 

10 

Q counsel and 
^ attorney. 

„ 5/. „ „ 20/. 

1 

3 

6 

0 

15 

,, 20/. ,, ,, 35/. 

2 

4 

6 

1 

10 

0 

„ 35/. „ „ 50/. 

2 

4 

6 

2 

0 

0 


In Trespass, or Trespass on the Case, 


Counsel. Attorney. 
£. s. d, £, s, d. 

Under 2/ 0 0 0 0 0 0 

Above 2Z. and not exceeding 5Z. 1 3 6 0 10 0 

„ 5Z. „ „ 20Z. 1 3 6 0 15 0 

„ 20/. „ „ 50/. 2 4 6 2 0 0 


And in no case is any fee to be allowed, unless by 
order of the Judge. 

The costs of employing a barrister or attorney on 
either side is not to be allowed, on taxation of costs. 

To plaintiff, where less than 5/. is recovered. 

To defendant, where less than 5/- was claimed, 

ITie distinction here is important to be observed, 
llie plaintiff ’s right to costs depends upon the sum 
he actually recovers, no matter how much he claims j 
the defendant’s upon the sum claimed. This may 
operate very hardly in many cases, as where a plaintiff 
claims a debt of 20/. defendant having a set-off which 
reduces it below 5/. Plaintiff is compelled to claim 
the whole of his demand, and to prove it, and perhaps 
to contest defendant’s set-off, yet is not to be allowed 
the costs of professional assistance in doing so, al- 
though the conflict was in fact for the larger sum. 

Besides, it often happens that debts and demands 
below 5/., especially in tort, require professional 
assistance as much as larger amounts. This should 
be rectified when any amendment of the act is made. 

It is the practice of the Judges, where counsel is counsel s 
employed, to allow the attorney’%fee also, because the 
Act provides that counsel shall not appear unless S allowed, 
instructed by an attorney. 
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Re Creen (11 
Law '1'. 351 ; 
1 C.C. Chron. 
298 ; 1 Cox & 
Macrae.) 


Two t^u^stions have arisen upon the construction 
to be put upon the statute in respect of the fees of 
an attorney, both of which have now been decided. 

1st. It was questioned whether the fees above 
prescribed were to be considered as the limit of costs 
between attorney and client, or only between party 
and party. 

2nd. Whether the expression appearintj ov acting 
on behalf of any other person in the said Court” was 
to be held to mean the appearing and acting at the 
hearing only, or extended to all business transacted 
out of Court in reference to the suit, as for procuring 
evidence, preparing brief, and such like. 

In the case of Ex parte Clipperton, Re Green 
(11 L. T. 351 ; 1 C. C. CJhron. 298), in the Queen’s 
Bench, both these points were raised, and after the 
Court had taken time to consider, decided. That 
Court held that the statute operates to limit the 
costs of an attorney to the prescribed fee as respects 
his charges to his client, as well as the costs between 
party and party, and also that the prescribed fee was 
the extent of the costs that could be claimed for any 
work done in or about an action in the County Court, 
including all matters preliminary to the hearing. That 
decision has, however, now been overruled by the 
Court of Common Pleas in Ex parte Keighley (3 
C. C. Chron. 85), and subsequently by the Court of 
Queen’s Bench itself in Re Toby (3 C. C. Chron. 169.) 

The judgment in the former of these cases was as 
follows : — 

Maule, J. — This was a motion to review the taxation of an 
attorney’s bill. The Master had disallowed certain items for 
business done and preliminary inquiries before commencing a 
a suit in one of the County Courts established by the Act 
9 & 10 Viet. c. 95. The ground of the disallowance was, that 
the 91st section df the Act prevented an attorney from having, 
as remuneration for his services in any suit, any larger sum 
than fifteen shillings. This construction of the section appears 
to have been adopted by the Court of Queen’s Bench in the case 
of Ex parte Green (12 Jur. 1044.) Having heard the case 
argued on this question, and having taken time to consider it, 
we find ourselves comffelled to adopt a different construction 
of the section in question. That section begins by providing 
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that no person but an attorney, or barristor-at-law instructed 
by such attorney, on behalf of the party, or any other person 
allowed by the J udgo to appear instead of such party, shall be 
entitled to appear in the County Court for any other party, and 
such person is, by the next clause, restricted from having a 
title to be heard to argue any question as counsel without leave 
of the J udge. This is followed by a clause in the following 
words : — “ And no person, not being an attorney admitted to 
one of Her Majesty’s Superior Courts of Record, shall be 
entitled to have or recover any sum of money for appearing or 
acting on behalf of any other person in the said court ; and no 
attorney shall bo entitled to have or recover therefore any sum 
of money, unless the debt or damage claimed shall be more 
than forty shillings, or to have or recover more than ten shillings 
for his fees and costs, unless the debt or damage claimed shall 
be more than 5?. or more than fifteen shillings in any case 
within the summary jurisdiction, given by this act.” The 
section then goes on to provide “ that no fee exceeding 1?. 3s. 6d. 
shall be allowed for employing a barrister as counsel in the 
cause, and the expense of employing a barrister or an attorney 
shall not be allowed on taxation of costs in case of a plahitifT 
unless 51 is recovered, or in case of a defendant unless 51, is 
claimed, or in any case without an order of the Judge.” The 
first clause, containing a description of the persons to be 
allowed to appear in the court for another party, seems very 
clearly to apply only to the appearance tn the court of such 
j)ersori as the representative of a party who would otherwise 
have to appear for himself. The next provision, restricting the 
I)arty to be hoard to argue as counsel, also evidently applies 
only to the proceedings m court. The clause in question begins 
with this provision : — “No person, not being an attorney 
admitted to one of Her Majesty’s Courts of Record, shall be 
entitled to have or recover any sum of raonef for appearing or 
acting on behalf of any other person in the said Court.” These 
words certainly in their literal construction apply only to what 
is done in the Court; and this is not only the literal sense, but 
the natural and obvious sense of the words, and the subject of 
the preceding paragraph of the section, being matter in Court 
only, confirms this construction. Indeed, it would be difficult 
to conceive words more expressly to confine the enactment to 
what is done in Court than those actually do, viz., “ appearing 
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or acting on behalf of any other person.” The words next 
following, on which the present question immediately arises, 
are “ no attorney shall be entitled to have or recover therefor 
any sum of money unless the debt or damage claimed shall be 
more than forty shillings, or to have or recover more than ten 
shillings for his fees and costs unless the debt or damage claimed 
shall be more than 5l. or more than 15s. in any case within the 
summary jurisdiction given by this act.” Here the word 
“ therefore ” clearly is intended to refer to the preceding words 
“ for appearing or acting on behalf of any other person in the 
said Court.'' So that the right to have or recover anything in 
cases not above forty shillings is also taken away only in respect 
of “ appearing or acting on behalf of any other person in the 
said Court.” It is true the word “ therefore ” is not used in 
the provision, where ten shillings or fifteen shillings may be 
recovered ; the words being — “ to have or recover more than 
ten shillings for his fees or costs,” without saying “ therefore.” 
But it appears to us that the provision is to be considered as 
applying to fees and costs of appearing or acting on behalf of 
any other person, and only to the appearing and acting on 
behalf of such person in Court. If this were not so, it would 
follow^, in cases not exceeding forty shillings, the attorney might 
recover for what was done out of Court, but not in cases ex- 
ceeding that amount. Indeed, the Court of Queen’s Bench, as 
reported in the Jurist, seem to have considered that the 
restriction of the fees to ten shillings and fifteen shillings shall 
be understood as the fees for appearing and acting in the Court 
on behalf of another person, and express that opinion in the 
commencement of their judgment, observing that “ the words 
of the section are very clear, ‘ that no attorney shall be entitled 
to have or recover therefor^ that is, for appearing or acting 
on behalf of any other person in the County Court, more than 
the sums specified.” Taking the language of the Legislature 
in its ordinary sense, the construction in question of the word 
“ therefore ” does not apply to business done out of Court before 
the suit is commenced. We think that, looking to the general 
scope of the enactment, we ought to come to the same conclu- 
sion on the subject. The proceedings in the County Courts 
are a very fit subject of legislation. In establishing such 
Courts, the Act contemplates that the hearing of causes would 
be usually short, and therefore the limitation of the fees for 
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parties appearing therein is naturally incident to such Courts, 
and such regulations are not unusual in respect of proceedings 
in Courts. But when one man employs another to do work 
and labour for him for a reasonable remuneration, it seems 
unreasonable to say the contract shall not be binding if the 
employment is in a suit in the County Court, but shall be 
binding if it is not. We think such a construction as this 
ought not to be allowed unless by implication, and there is none 
such here. The Court of Queen’s Bench intimate an opinion 
in Ex parte Greeny that the Legi.slature did not intend to 
make any distinction between an attorney’s right to recover 
from the opposite party and his own cliept; but we think there 
is no reason for construing the Act as abolishing the existing 
distinction between the costs to be allowed between party and 
party, and the remuneration that the attorney is to recover 
from his client. Tlie framers of the Act use appropriate words 
in speaking of both kinds of claims ; the attorney’s is described 
as a right to have or recover,” while the costs between party 
and party are described as costs allowed on taxation. On the 
whole, we tliink there is nothing in this section to take away 
the right of an attorney to be paid a reasonable amount for 
work done out of Court, before the institution of the suit, or to 
lake away the right of the Superior Courts which alone have 
the jurisdiction to tax attorneys’ bills, and to allow a reasonable 
remuneration for this description of labour. The rule must, 
tJjerefore, he made absolute. liule absolute. 

The judgment of the Court of Queen’s Bench in 
Re Toby (3 C. C. (^.hron. 1 69), reversing its own judg- 
ment in Ex parte Clipperton, was this : — 

Lord Campbell, C.J., now delivered the judg- 
ment of the Court. — This was an application to the 
Court to rescind an order for the taxation of the bill 
of costs of Mr. Toby, an attorney, for ^msiness done 
in a suit in a County Court, or wh}* the Master should 
not review his taxation and direct the client to repay 
what had been refunded to him under the Master’s 
allocatur. The question was as to the amount of costs 
to which an attorney was entitled in respect of a suit 
in the County Court. It appeared that Mr. Toby, an 
attorney of this Court, had been retained by a Mr. 
Shirreff to conduct a suit for him in one of the County 
Courts established under the 9 & 10 Viet. c. 95, and 
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that, in the result, Mr. ShirrefP recovered the sum of 
11/. 8s. 7d. for the debt and costs in the action, which 
sum was paid by the defendant to Mr. Toby, the 
plaintiff’s attorney. Mr. Toby sent in a bill of costs 
to his client, in which, after giving him credit for 
II/. 8s. 7d., the debt and costs recovered from the 
defendant, there remained the sum of 10/. 17s. 4c/. due 
to Mr. Toby, which the client paid to him under the 
apprehension, as he says, of being sued for the amount. 
Upon the application to tax, and before the Master, 
Mr. Shirreff, the client, relied on the decision of this 
Court in FjX parte Clipperton, reported in 12 Jur. 
1044, in which it was held that, under the 9 1st section 
of the County Courts x\ct, an attorney was restrained 
from recovering more than 15s. for his services in a 
suit in one of those Courts. A similar question sub- 
sequently arose in the Court of Common Pleas {Ex 
parte Keighley, 14 L.T. 448), and, after consideration, 
that Court then came to the conclusion that the re- 
straining clause of the act applies only to appearing 
and acting as an attorney in Court, and not to his 
services out of Court, and for advising and in getting 
up the case. The 91st section is not very clearly 
worded. I’he object of the act was to enable parties 
to carry on suits for amounts not exceeding 20/. at a 
comparatively small expense; but as the words of the 
section are certainly capable of the construction put 
upon them by the Court of Common Pleas, and hard- 
ship may in some cases arise from the narrower con- 
struction adopted by this Court in the case of Ex 
parte Clipperton, we feel disposed, on consideration, 
to adopt the same conclusion, more especially as it is 
most important that the practice should be uniform ; 
and we think that the rule should be absolute, not 
for rescinding the order of the judge, but for a review 
of the taxation and repayment to Mr. Toby of any 
sum he may have been obliged to pay to Mr. Shirreff 
beyond what, on a review of the taxation, the Master 
finds ought to have been paid. 

Rule absolute, to review taxation. 

Hence it appears that the amount of costs limited 
by the statutes in question applies only to business 
done in Court, and any business done by an attorney 
out of Court with reference to an action in the County 
Court naay be charged for upon the usual scale, or as 
Taxing Master may determine. 
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AS TO THE PUBLIC. 

The County Courts are invested with certain 
powers over the general public for the purposes of 
preserving order and maintaining their authority. 

307. Power to commit for Contempt .— is given 
by sect. 113, as follows : 

Sect. 113. And be it enacted, that if any person shall wil- Section 113. 
fully insult the Judge or any Juror, or any Bailiff, Clerk, or power of 

officer of the said Court, for the time being, during his sit- committal 

. . . . . o forcontempt. 

ting or attendance in Court, or iii going to or returning from 

the Court, or shall wilfully interrupt the proceedings of the 
Court, or otherwise misbehave in Court, it shall be lawful for 
any Bailiff or officer of the Court, with or without the assis- 
tance of any other person, by the order of the Judge, to take 
such offender into custody, and detain him mitil the rising of 
the Court; and the Judge shall be empowered, if he shall think 
fit, by a warrant under his hand, and sealed wdth the seal of the 
Court, to cormnit any such offender to any prison to which he 
has power to commit offenders under this Act for any time not 
exceeding seven days, or to impose upon any such offender a fine 
not exceeding five pounds for every such offence, and in default 
of payment thereof to commit the offender to any such prison as 
aforesaid for any time not exceeding seven days, unless the said 
fine be sooner paid. 

308. Penalty for assaulting an Officer y or rescuing 
Goods taken in Execution . — ^"ITiis is provided by sect. 

114, as follows : 

Sect. 114. And he it enacted, that if any officer or Bailiff* of Section 114. 
any Court holden under this Act shall be assaulted while in the penalty for 
execution of his duty, or if any rescue shall be made or attempted 
to be made of any goods levied under jirocess of the Court, the rescuing 
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Book IV. ' person so offending shall be liable to a fine not exceeding five 
juttiamc-* Pounds, to be recovered by order of the Court, or before a Justice 
TioN. of the Peace as hereinafter provided; and it shall be lawful for 

Cap. 7. the Bailiff of the Court or any Peace Officer in any such case 

offender into custody (with or without warrant), 

and bring him before such Court or .Tustice accordingly. 

goods taken 

These provisions suggest no remark. For a deci- 
sion of some interest upon sect, 113 see ante, p. 141. 
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APPEAL TO SUPERIOR COURTS. 


The jurisdiction of the County Courts may be 
brought under the cognizance of the Superior Courts, 
by four processes. 

1 . Mandamus. I 3 . Certiorari. 

2 . Prohibition. | 4 . Suggestion. 

Of each in its order. 


CAP. I. 


MANDAMUS. 

309- The Writ of Mandamus . — This is a high 
I)rerogative writ, in its form, a command issuing in 
the Queen’s name from the Court of Queen’s Bench, 
and directed to any person, corporation, or inferior 
Court of judicature within the Crown’s dominions, 
requiring them to do some particular thing therein 
specified, which appertains to their office and duty, 
and which the Court of Queen’s Bench has i^re- 
viously determined, or at least supposes, to be con- 
sonant to right and justice. In its application it may 
be considered as confined to cases where relief is 
required in respect of the infringement of some public 
rignt or duty {R. v. Bank of England, 2 B. & Aid. 622), 
and where no effectual relief can be obtained in the 
ordinary course of an action at law. Such is the 
general principle ; but as to the specific instances in 
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Which the writ will be granted, they are too numerous 
for complete detail here. But, among other things, 
it issues to the Judges of any Inferior ('ourt, com- 
manding them to do justice according to the power 
of their office, wherever the same is delayed. For it 
is the peculiar business of the Court of Queen’s 
Bench to superintend all inferior tribunals, and 
therein to enforce the due exercise of those judicial 
or ministerial jiowers with which the Crown or Legis- 
lature has invested them, and this, not only by 
restraining their excesses, but also by quickening their 
negligence and obviating their denial of justice : 
(3 Steph. Com. 663.) 

This writ is granted on suggestion, by the oath of 
the party injured of his own right and the denial of 
justice below — whereupon, in order more fully to 
satisfy the Court that there is a probable ground for 
such interposition, a rule is made (excejit under par- 
ticular circumstances, w'here a rule will be granted 
absolute in the first instance), directing the party 
complained of to show cause why a writ of manda- 
mus should not issue, and if he shows no sufficient 
cause, and does not submit without contest to the 
ap[)lication, the writ itself is issued at first in the 
alternative, either to do this or signify some reason 
to the contrar)'; to which a return or answer must be 
made at a certain day. 

If the party make no return he is punishable for 
his contemjit by attachment. If he make a return, 
and it is insufficient in law or fsrffee in fact, a pe- 
rem 2 )tory mandamus issues, to which no return is 
admitted but a certificate of obedience. By statute 
1 Will. 4, c. 21, in all cases of mandamus the 
return may be jileaded to or traversed by the prose- 
cutor, and his antagonist may reply, take issue, or 
demur, and the same proceedings may be had as if 
an action, on the case had been brought for making a 
false return, and after judgment obtained by the pro- 
secutor, he shall have a peremptory writ of manda- 
mus to compel his admission or restitution — which 
latter, in case of an action, is effected by a writ of 
restitution. So that now the writ of mandamus is 
(from the period at least of its return) assimilated to 
an action, and the more closely, because, by the same 
Acts, it is also provided, that the prosecutor, if suc- 
cessful, shall recover damages, and that the successful 
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party shall, in all cases, upon judgment after issue Book v. 
joined, or by default, be entitled to his costs. In 
addition to which it has been recently enacted by ^courts? 

C & 7 Viet. c. 67, that the prosecutor objecting to the , — 
validity of the return shall do so by way of demurrer MmiSimus. 
to the same, in like manner as in personal actions, 
and thereupon the writ, return, and demurrer shall be 
entered on record, and the Court shall adjudge either 
that the return is valid in law, or that it is not valid 
in law ; and if it adjudge that the writ is valid but 
the return invalid, shall award a peremptory manda- 
mus ; and shall also, in any event, award costs to be 
paifl to the successful party. And by statute 1 & 2 i &2\Vii!. i, 
Will. 4, c. 58, s. 8, it is provided for the relief of 
officers and other persons to whom such writ is 
directed, commanding them to do of perform things 
in respect of which they have no claim or interest, 
that it shall be lawful for the Court to which appli- 
cation is made for the writ of mandamus to relieve 
them from the liability incident to the execution 
thereof, by calling upon any other person having or 
claiming any interest in the mattei* of such writ to 
appear and show cause against the issuing of the 
same, and thereupon to make such rules and orders 
between all parties as the circumstances of the case 
may require : (3 Steph. Com. 666 — 8.) 

Such being the general principles and practice of 
the writ of mandamus let us now see 

3 1 0. In what Caines it issues , — In his valuable treatise in what 
-on this writ, Mr. 'i'ap])ing thus (in page 9) states the ‘f***^^ 
effect of the various decisions ; “ The Court of B. R., issutr ' 
as the general guardian of public rights, and in 
exercise of its authority to grant the writ, will render 
it, as far as it can, the suppletory means of substantial 
justice in every case where there is no other specific 
legal remedy for a legal right, and will provide as 
effectually as it can that all official duties are fulfilled, 
wherever the subject-matter is properly within its 
control.’’ ITiis principle may be otherwise expressed 
thus : “ That the Court of B. R, will not interpose 
by granting the extraordinary writ of mandamus 
unless the applicant have not only a specific legal 
power, properly the subject of this writ, a fulfilment 
of which is demandable from the person to whom 
such writ must be directed, but also there must not 
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exist a specific legal remedy whereby the fulfilment of 
such power may be compelled; so that the writ will not 
be granted unless to prevent a failure of justice, that 
is, it issues upon the assumption that that which ought 
to have been done has not been done {Id. p. 10.) 

“ Formerly the received idea was, that a mandamus 
would be granted only to command the performance 
of a ministerial duty; but modern cases have gone 
much further, and it is now the constant practice to 
grant the writ to command the performance hy any 
inferior jurisdiction or officer of any public duty for 
which there is no specific remedy:’* {Tapping on 
Mandamus, p. 12.) 

But the duty must be imperative and not discre^ 
tionary. A mandamm will not go to command the 
exercise of a discretionary power, except where such 
discretion is limited as to time and the time has 
passed : {Ibid. p. 1 3 ; jR. v. Treasury Commissioners, 
4 A. & E. 297.) But when a discretion” is given 
it is to be understood as a sound discretion ac<;ord~ 
ing to law, for the Court of B. R. will redress 
things otherwise done: {Estarik v. London {City), 
Styles, 43.) 

So, the Court will not interfere with the discretion 
of an inferior jurisdiction, where it is exercised in 
accordance with reasonable rules or practice : (3 Dow. 
306). And although there be a discretionary power, 
yet, if it be exercised with manifest injustice, the 
Court of B, R. is not precluded from commanding 
its due exercise, the jurisdiction under such circum- 
stances being clearly established : {Ex parte Beeke, 
3 B. & Ad. 704 ; R. V. Lancashire (J.), 7 B. & C. 692.) 
So, where one is to act according to his discretion and 
he will not act, nor even consider the matter, the 
Court of B. R. will, by mandamus, command him to 
put himself in motion to do it : {R. v. Eorth Riding 
(J.), 2 Bar. & Ores. 291 ; R. v. Mills, 2 Bar. & Ad. 678 ; 
JR. V. Uolbeche, 4 T. R. 779.) Thus, if justices reject 
an application in the exercise of a discretion vested 
in them, the Court will not interfere ; but if they 
reject it on the ground that they have no power to 
grant it, the Court wdll interfere so far as to set the 
jurisdiction of the magistrates in motion, by direct- 
ing them to hear and determine upon the ai^plication : 
{R, V. Justices of Kent, 14 East, 396.) 

It is a general rule that, wherever an Act of Par- 
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liament gives power to, or imposes an obligation on, 
a particular person to do some particular act or duty, 
and provides no specific legal remedy on nonper- 
formance, the Court of B. R. will, in order to prevent 
a failure of justice, grant, ca? dehito justitics^ a mandamus 
to command the doing of such act or duty. But the 
Court will not command as to the manner in which 
such act shall be done {Tap. on Mand. 30, and see 
the cases there cited.) 

The Court will, by mandamus^ command an Inferior 
Court to exercise all jurisdictions conferred upon it 
by Act of Parliament. Thus, where the Court of 
Quarter Sessions decided not to rate the wages of 
millers, on the erroneous supposition that the Act 
giving it jurisdiction merely authorized it to rate the 
wages of husbandmen, the writ was granted : {R. v. 
Justices of Kent, 14 East, 395 ; Tap. on Hand. 31.) 

The general power of the Court of B. R. over 
Inferior Courts is thus clearly stated by Mr. Tapping: 
“ It has power to compel them to do any act which 
by law they should do, whether the obligation arise 
from a charter, subsist by custom, or be created by 
Act of Parliament ; also to command them to execute 
faithfully all powers with which they are clothed, 
wherever the same are either denied or delayed, and 
to restrain them from intermeddling where they have 
no jurisdiction (p. 105.) 

“ Wherever there is a particular jurisdiction created 
by Act of Parliament, the Court of B. R. may com- 
mand the execution thereof by mandamus, and remove 
their proceedings by certiorari, to see whether they 
have observed their authority : (R. v. Inhab. of Gla- 
morganshire, 12 Mod. 403.) But though the writ be 
daily awarded to Judges of Inferior Courts, to give 
judgment or to proceed in the execution of their 
authority, yet it is never granted to aid a jurisdiction, 
but only to enforce the execution of it {Tap. on 
Mand. 106.) Thus, it has been granted against an 
Inferior Court to command the holding of a Court 
for the trial of causes : (R. v. Mayor of Wells, 4 D. 
562 ; R. V. Havering, 5 B. & A. 691») To command 
the steward of a Manor Court to receive a plaint and 
issue process thereon and to proceed to the hearing 
and determination thereof; (R. v. Bailiffs of Eye, 
2 D. & R. 176.) 

So, the Court of B. R. will command an Inferior 
F F 2 
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Court to hear a case in the first instance, and to do 
whatever is incidentally necessary to such hearing : 
{R. V. Hewes, 3 A. & E. 727.) But it will not pre- 
scribe the mode of such hearing and determination : 
{Tap. on Mand. 109.) The writ will not be granted 
to hear and determine, when the tribunal has, in fact, 
heard and determined, though erroneously : (H. v. 
Lords of the Treasury, 10 Ad. & El. 179; Ex parte 
Smith, 4 N. & M. 583.) So, where there is a remedy 
by appeal, as in the Stannaries Court, the Court of 
B. R. will not by mandamus command a rehearing, 
because there is not a defect of justice : (R. v. Aple^ 
ford, 2 Keb. 84G.) 

Where a tribunal of competent jurisdiction has 
decided a case, the Court of B. R. cannot by manda- 
mus command a rehearing ; otherwise it might as 
well call upon the Lord Chancellor to revise any 
decision he has made : (3 A. & E. 722, per Lord 
Denman, C. J.) So the Court of B. R. will not in- 
terfere to regulate the practice of an Inferior Court, 
it being the sole judge of its own practice : {R. v. 
Justices of Suffolk, 6 M. & S. 57.) But where the 
practice of an Inferior Court is contrary to law the 
Court of B. R. will not sanction it, and therefore will 
award a mmidamus (R. v. Bottesworth,W , Kel. 156 ; 
Tap, on Mand. 110.) 

So the Court of B. R. cannot command an inferior 
jurisdiction to grant a new trial, although it is alleged 
that injustice has been done : for such a command 
would be, in fact, to try upon affidavits the truth of 
any alleged irregularity in a judgment of such Court : 
{Ex parte Morgan, 2 Chit. 250; Ex parte Smyth, 
4 A. & E. 721 ; Tap. on Mand. 110.) 

‘‘ It is a general rule that the Court of B. R. will 
not, by mandamus, enforce the process of an Inferior 
Court, the Judge of which has power to compel 
obedience to his process: (R. v. Conyers, 15 L. J. 
N. S. 300, Q. B.) The writ has been granted to allow 
an applicant to enter up final judgment, and tax his 
costs in a plaint duly entered by him in a Manor 
Court (R. V. Danser, 6 T. R. 242) : to command the 
Judge of an Inferior Court to examine and intjuire 
whether a writ of inquiry or judgment was obtained 
by fraud or surprise, though strictly regular in form, 
and if so to set it aside (R. v. Urling, Fortes. 198) : 
to command the SherifFs’ Court of London to proceed 
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to judgment in a case before it : {Bayley v. Bourne, 
Stra. 392.) But the Court will not command an 
Inferior Court to review a judgment actually signed 
(R, V. Justices of Monmouthshire, 4 B. & C. 846; 
JR. V. Justices of Leicestershire, 1 M. & S. 442.) 

The Court of B. R. will grant a mandamus to an 
Inferior Court to make up a record for the purpose of 
enabling a party to plead autrefois convict, &c., or for 
any other purpose, and also to give a copy of such 
record to the applicant’s attorney: {Tap. on Hand. 

“ The granting of a mandamus to revise the sen- 
tence of another Court is not of course; nor is it of 
course to grant it in a doubtful case where the Coint 
below, assuming it to be a Court of competent juris- 
diction, has exercised that jurisdiction and proceeded 
to sentence, and the applicant has appealed against 
that sentence, which has been affirmed on such 
appeal (6 T. R. 110 ; Tap. on Mand. 112.) 

Such are the general principles that appear, accord- 
ing to the decided cases, to regulate the practice of 
mandamus in relation to Inferior Courts, here briefly 
set forth, but which will be found very fully and 
learnedly treated in Mr. Tapping’s treatise on the 
Law and Practice of the Writ of Mandamus, to which 
the reader is referred for further information. We 
will now endeavour, as shortly, to show its application 
to the County Court. 
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311. Mandamus to the County Courts. — Mandamus MaiuUuuus 
is the remedy by which the County Courts may be 
compelled to the performance of any duty imposed 
upon them by the Act of Parliament, It requires 
them to act up to their jurisdiction, as Prohibition 
restrains them from exceeding it. And it is a con- 
dition of the issue of the writ of mandamm, that 
there is no other remedy. Practically, therefore, the 
question at issue will be, in almost all cases, as to the 
jurisdiction of the County Court, and this will be 
determined by reference to the cases and arguments 
collected in the previous part of this treatise devoted 
to the sul)ject of jurisdiction, and many of the obser- 
vations in the next chapter on Prohibition will be 
applicable here. It may, however, be submitted that, 
when the practitioner finds that he cannot obtain 
redress in the County Court for some matter which 
F F 3 
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Hook V. he deems to be within its jurisdiction, his reme^ will 
be by an application to the Court of Queen’s Bench 
couETs. for a mandamibs, and in order to ascertain whether 
j there are sufficient grounds for such application he 
Mandamtu. must be assured — 

RuieTfor 1st. lliat there is no other remedy. 

^imndamm to 2nd. That the County Court has jurisdiction to do 
the act he requires to be done. 

3rd. That it has positively refused to do such act. 

4th. That the act is not discretionary but im- 
perative. 

5th. That it is not merely a matter of practice, 
unless it be an illegal practice. 

6th. That it is required to enforce the exercise of 
a jurisdiction, and not merely to aid a jurisdiction. 
Hparrowe v. Only one case of mandamus has yet come from the 
Clmm 262 f County Courts. It is that of Sparrowe v. Reed (1 C. 

C. Chron. 262), and which, although the point in- 
tended to be raised was not decided, will serve to 
illustrate the manner in which the writ of mandamus 
may be used in the practice of the County Courts. 
The case is as follows : 

Hwjh Hill moved for a rule for a mandamus, commanding 
the Judge of the County Court of Sussex (Brighton) to give 
etfect to Ills judgment of the 18th of October, 1847. it 
appeared, that in Octol)er last the plaintiff entered his plaint 
for 20/., and that on the 12th of November the case came on 
for hearing before the J udge (no notice having been given for 
a jury); ujwn the hearing, the Judge made his order in 
favour of the i)laintifl', and adjudged that he should recover 
20/. for his debt, together with 4/. 2^. 6r2. costs. Upon a sub- 
sequent day in tlie same month the defendant applied for a 
new trial, and at the same time requested that the case 
might be tried by a jury : this application, in both particulars, 
was resisted by the plaintiff, but the Judge made an order 
that judgment and all subsequent proceedings should be set 
aside, and a new trial had, on condition that the defendant 
should pay the plaintiff the costs of the application, &c.; and 
he further ordered that the cause should be tried by a jury. The 
cause accordingly ctiinc on again for trial on the 10th of last 
December, when the jury found a verdict for the defendant. 
It was now objected that the Judge had no power to order the 
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csause to be tried by a jury in the manner that he had, and that 
the second trial accordingly was coram non judice; for that 
rule 20 (founded upon sect. 70 of the 9 &-10 Viet. c. 9.5), 
which regulates the practice as to obtaining a jury, directs 
that “ every notice of a demand of a jury, where the debt or 
demand claimed «liall exceed 5?., must be made in writing to 
the Clerk of the Court two clear days before the return of the 
summons,” and that the Ju ige himself had no power to grant 
a jury, which can be obtained only in the manner pointed out 
by the foregoing section and rule ; and the 89th section, giving 
the Judge power to grant a new trial, “ to be had upon such 
terms as he shall think reasonable,” not extending to enable 
him to grant a jury. 

CoLiSKiDGii, J. — Did the plaintilF go to the second trial? 

II. Hill. — He did; but he would not deprive himself of his 
right to object from having done so. 

ConRiiiDGK, J. — Did he receive the costs as provided for by 
the Judge’s order ? 

77. Hill. — He did ; and it will be a question, certainly, 
whether, by accepting a partial benefit under the order, he can 
be heard to object to it. 

CoLifiKiDGic, J. — The point intended to be raised by this 
motion is a very proper and important one ; but 1 think, in this 
particular case I ought not to grant a rule, if it appears that 
the plaintiff has ac(|uiesced in the order. If he had merely 
gone to trial and no more, I think there would have been 
nothing to have prevented his making this motion, as he was 
to a (jcrtain extent bound to have attended the trial ; but he 
was not bound to take the costs, which he has done, and by 
doing which I think he has precluded himself from taking this 
objection. I think, therefore, there should be no rule. 

Here, acquiescence in the arrangement deprived the 
party of his remedy, and so it will be in all cases. 
By making terms you waive objections, for you sub- 
mit to the irregularity, and cannot afterwards repu- 
diate it because it did not prove advantageous. 
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Book V. 313. How obtained. — It is obtained by motion 
founded On affidavits. The rule in most cases is, 
coi’KTs. in the first instance, to show cause, but there are 
^ — cases, not necessary to be specified here, in which. 

Mandamus, under peculiar circumstances, the Court will make 

— the rule absolute in the first instance. 

How ob- 
tained. 

Demand and 314. Demand and Refusal.— It is an imperative rule 
refusal. previously to applying to the Court for a manda- 

mus to command the performance of any particular act, 
an express and distinct demand or request to perform 
it must have been made by the prosecutor to the de- 
fendant, who must have refused to comply with such 
demand, either in direct terms, or by conduct from 
which a refusal can be conclusively implied ; it being 
due to the defendant to have the option of either 
doing, or refusing to do, that which is required of 
him, before an application shall be made to the 
Court for the purpose of compelling him. Both the 
demand and the refusal must also be shown on the 
affida\’its made use of in support of the application 
The (h iniiDd. for the rule. I'he demand may be made by the pro- 
secutor personally, or by some one duly authorized. 
It must be made to those personally from whom the 
duty, &c. is required. It must be express and dis- 
tinct, and not couched in general terms, and-accurately 
demand the performance pf that which the defendant 
legally can and should do ; {R. v. Frost, 8 Ad. & El. 
823; R. V. Kendall, 1 Q. B. 366; R. v. Ford, 2 Ad. 
& El. 588.) A demand in the alternative, to do one 
of two, three, or more things will, if the duty en- 
joined form one of them, and there has been a 
general refusal to comply with such demand, be 
sufficient : [R. v. St. Margaret’s Parish, ] P. & D. 116.) 
In some cases, as on an application to inspect docu- 
ments, &c. the object of the demand should be stated, 
in order that defendant may see the propriety of the 
prosecutor’s j)urpose, and that such inspection, &c. 
has a proper and definite object, and not the gratifi- 
cation of mere curiosity: (/?. v. Wiltshire Canal, 

3 Ad. & El. 483 ; R. v. Clear, 4 B. & C. 899.) And 
the affidavits must show that the demand was pro- 
perly made. 

Fonn of As for the form of refusal, it is not necessary that 

refusal. should be in words, but there should be enough 

shown of the language or conduct of the defendant 
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from which the Court may reasonably infer a distinct 
determination not to do what is required: {R. v, 
Brecknock Canal, 3 Ad. & El. 217.) Thus, where 
defendant said he would do the works if indemnu 
it was held not to amount to a positive 
refusal : {R. v. Wiltshire Canal, 3 Ad. & El. 483.) 
So, the fact of taking reasonable time to consider does 
not amount to a refusal, for in such case the prose- 
cutor should apply again: (H. v. Kendall, 1 Q,. B. 366.) 
But, if it be clear from the acts of the defendant that 
he does not intend to comply with the demand, a 
statement of the facts upon which sucdi supposition 
is based will be considered as tantamount to a 
refusal : {R. v. Birmingham Canal, 2 W. Black. 708.) 
So, a colourable adjournment or procrastination of 
the performance of the act for the purpose of delay is 
equivalent to a refusal, and the Court will award the 
mandamus : (K. V. St. Margaret, I P. & D. 116.) 
The refusal must be made by those properly called 
upon to do the act and it must clearly appear in the 
affidavits, in order that the Court may judge of its 
sufficiency ; but the reasons or grounds of the refusal 
need not be stated ; it is sufficient to state the fact of 
refusal, if express, or, if inferential, the facts from 
which such refusal is inferred: {Tap.on Mand. 282 — 7.) 

315. By whom Application to he made . — ^The appli- 
cation for the rule must be niade by him (or them) who 
has the immediate right to the subject-matter of the 
writ; therefore, it will be dismissed if made by those 
who have but a remote interest in the subject. It 
must be made against all the parties, if more than 
one, whose duty it will be to execute it, if it issue, 
and within a reasonable time after the default, neglect 
of duty, &c. complained of : (Tap. on Mand. 291.) 

316. The Affidavits . — ^The affidavits should plainly 
state in what official capacity, if any, it is intended 
the writ should issue against the defendants: {PapiU 
lon\s case. Skin. 64.) They should set forth all the 
facts of the case, that the Court may see that prose- 
cutor is entitled to his writ {R, v. Justices of Kinfs 
Lynn, 3 B. & C. 147) ; and the duty which has been neg- 
lected or omitted; for if the affidavits do not disclose 
a probable cause or necessity for the writ, the Court 
will dismiss the application, llie prosecutor must in 
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his affidavits show his title to the 'vvrit, and support 
his case with the best evidence in his power ; that an 
injustice has been done to him ; that he has complied 
with all the requisite preliminaries necessary to the 
obtaining of the writ; the Court’s jurisdiction over 
the subject-matter of the application ; that he has no 
specific legal remedy, and that there has been (if 
necessary) a demand and refusal previous to making 
the application; (Tap, on Mand, 233—4.) 

317. Subsequent 'Proceedings. — The proceedings in 
the Court above do not properly belong to a treatise 
on the County Courts. We, therefore, quit the sub- 
ject at the point at which the practitioner in the 
County Court will transfer it to his London agent, and 
recommend him to resort for further information to 
the volume to which we have been indebted for much 
of the contents of this chapter, Mr. Tapping* s Treatise 
on the Law and Practice of the Writ of Mandamus. 



CAP. II. 


PROHIBITION. 

The wTit of prohibition is the remedy for the opjjo- 
site wrong to that wliich is provided for by the writ 
of mandamus. 

Mandamus is a command to do an act winch the 
Suj)erior Court, as representing the Queen, is of 
opinion that an Inferior Court, or corporate body, or 
public officer is bound to do. Prohibition is a com- 
mand not to do some act which is not within the 
jurisdiction or authority of such Inferior Court. 

i^rohibition is a writ issuing properly only out of 
the Court of Queen’s Vumvh. {Company of Furrier Sy 
2 Roll. Rep. 471); hut for the furtherance of justice 
it may now also be had in some cases out of the 
Court of Chancery, C/ommon Pleas, or Excheejuer 
{Hutton\s case, Hob. 27 ; Tucker v. Tucker, 1 Man. 
& G. 1074), directed to the Judge and parties of a suit 
in any Inferior (’01114], commanding them to cease from 
the prosecution thereof, upon a surmise either that 
this cause originally, or some collateral matter arising 
therein, does not belong to that jurisdiction, but to 
the cognizance of some other (^ourt. I’his writ may 
issue either to Inferior Courts of Common Law, as to 
the Courts of the Ckmnties Palatine, if they hold plea 
of land or other matters not lying within their re- 
spective franchises ; to the (’ounty Courts or Courts 
Baron, where they attempt to hold plea of any 
matter of a value beyond what can be sued for therein 
(Finch L. 451 ) ; or it may be directed to the Courts 
Christian, the University Courts, the Court of Chivalry, 
or the Court of Admiralty, when they concern them- 
selves with any matter not within their jurisdiction, 
as if the first should attempt to try the validity of a 
custom pleaded {Vanairev, Spleen, Carth. 33 ), or the 
latter a contract made or to be executed within this 
kingdom. Or if, on handling of matters clearly with- 
in their cognizance, they transgress the bounds 
prescribed to them by the laws of England, as, where 
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Book V. they require two witnesses to prove the ])ayment of a 
a release of tithes {Mallary v. Marriott, Cro. 
COURTS. Eiiz. 667 ; Hob. 188), or the like: in such cases, also, 
c^'i pj’ohibition will be awarded. But a prohibition will 
ProJiibition, not be awarded in reference to a mere point of practice, 
where the (lourt has jurisdiction in the general sub- 
ject of the cause: (Ex parte Smith, 1 Tyr. & G. 227 ; 
Jolly V. Baires, 12 Ad. & E. 201). * * * And 

if the Judge or the party shall proceed after such 
prohibition, an attachment may be had against them 
to punish them for the contempt, at the discretion of 
the Court that awarded it; and an action will lie 
against them, to repair the party injured in damages : 
(2 Inst. 60J.) The reasons for granting, and the 
methods of proceeding upon, prohibitions are to be 
found at length in the answers signed by all the 
Judges to the exhibition of certain articles of complaint 
' to the king by Archbishop Bancroft, in the 3rd year 

of James I., on behalf of the Ecclesiastical Courts : 
(3 Steph. Com. 667 — 8.) 

In wimt 318. In what Cases Prohibition, will he granted, — 

br^^ranted^ Prohibition is the process by which an Inferior Court 
> giaw e . jg restrained from exceeding its jurisdiction : if it 
hold plea of a matter out of the limits of its jurisdic- 
tion (2 Rob. 317) : if the cause does not ap})car to be 
within its jurisdiction (Ibid, 281) ; if an action in an 
Inferior Court be founded upon a judgment in B. R.or 
C. B. (I Rob. 54). The old reports teem wdth deci- 
sions upon prohibitions to the Ecclesiastical Courts 
during the period when there was a manifest struggle 
for ascendancy between them and the Temporal 
Courts. 'I hese are for the most part inap})licable to 
the question we have now alone to consider, namely, 
in what cases a prohibition will be granted to restrain 
a J udge of the County Court. 

W hen It may be laid down broadly that a prohibition will 

granted to a be granted in every case in which the County Court 
Court.^ exceeds its jurisdiction, so long as the matter is under 
its control, for, as it will be seen presently, after exe- 
cution had and the proceeds paid ovet, a x>rohibition 
will be refused, because thei’e is nothing to prohibit. 

And a jirohibition is granted as well where an 
Inferior Court has a jurisdiction and has exceeded it, 
as where it has no jurisdiction at all ; (Smith v. Brad-‘ 
ley, Bull. N. P. 219.) In Butterworth v. Walker 
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(3 Burr. 1689), Lord Mansfield, C. J, said, that to book v. 
found a prohibition the matter must be material. In to 

Smart v. Wolf (3 T. R. 347), it was observed by cwSSs.* 
Ashurst, J. that “ in prohibition the question is, — 
whether the Court has a jjurisdictim^ and not whether Prohmion 
the jurisdiction is observed in a formal and regular 
way.” So it was laid down by Buller, J., in Lord 
Camden v< Home (4 T. R. 397), that if the Court 
below have jurisdiction over the subject, a mistake 
in their judgment is no ground for a prohibition.” 

And from Darby v. Cosens (1 T. R. 552), semble,\hdX 
if an Inferior Court adjudge generally that a plea 
which ousts them of their jurisdiction is insufficient, 
it will be presumed that the judgment proceeded, not 
upon a warrant of form, but upon the merits of the 
plea, and therefore prohibition will be granted. But 
it was decided in Home v. Lord Camden (2 H. Bl. 

553), that even if a misconstruction of an Act of 
Parliament was ground for a prohibition, and not mere 
matter for an appeal, it will not be granted, unless it 
be made to appear by the party applying, that he 
insisted below on an opposite constniction. And where 
the subject of a suit in the Inferior Court is within 
the jurisdiction of that Court, though in the proceed- 
ings a matter be started which is out of its jurisdiction, 
yet, unless it is going on to try such matter, a prohi- 
bition will not lie: (Duttens v. Robson, 1 H. BL 100.) 

The question, on an application for a prohibition. The question 
must always resolve itself into this ; has the J udge 
exceeded his jurisdiction ? To ascertain this, it is prohibition, 
necessary to see precisely what are the limits of that 
jurisdiction, and for that purpose the preceding divi- 
sions of this treatise must be consulted, according to 
the particular in which that jurisdiction is supposed 
to have been exceeded, whether as to time, place, 
person, or authority. 

But, before we collect the cases that have been wiiat gives 
already decided as to prohibitions to the County 
Courts, we may note a point which is yet undecided, county 
but upon which many other questions must turn. Courts, 
namely, what it is that gives jurisdiction to the County 
Court, and at what point does it commence ; is it the 
existence of the subject-matter, or is it the act of the 
plaintiff in entering his plaint, and thereby placing 
>oth himself and the subject-matter under the juris- 
iiction, and does the jurisdiction over the defendant 
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begin with the existence of the subject-matter, or the 
entry of the plaint, or the service of the summons? 

In Lewis v. Hance (1 Cox & Macrae, 75), the 
judgment proceeded on the assumption that the juris- 
diction commenced with the entry of the plaint, so 
far at least as respects the plaint and the subject- 
matter ; for the argument there was, that an attorney 
plaintiff, never being within the jurisdiction, could not 
be deprived of his pivilege by words that merely 
enacted that no privilege should prevail against the 
jurisdiction. 

In Zohrab v. Smith (1 Cox & Macrae, 106), Cole- 
ridge, J., said, But when I argue as though it were 
necessary to originate jurisdiction that this proof 
(i. e. of service of summons) should be given, I by no 
means wish it to be understood that such is my own 
opinion, for I should say that it is entirely the other 
way, and that if the cause is within the jurisdiction of 
the Court, this (rule 11) is merely a rule to direct the 
Judge in the exercise of that jurisdiction. It may be 
compared to a notice of trial. If no notice of trial 
had been given in an action in one of the Superior 
Courts, it would certainly be a ground for a new trial, 
but such notice could not be necessary to give juris- 
diction to tiy.” 

Perhaps these apparently conflictory views may be 
reconciled by distinguishing the cases of a plaintiff 
and a defendant. 

The position of the case is thus. There is a cause 
of action, over which two Courts have jurisdiction, 
namely, the Superior Court and the County Coiut. As 
respects the plaintiff, it is at his option under which 
jurisdiction he will place himself, and the moment he 
nas determined, by entering his plaint in the County 
Court, but not before, he becomes subject to its juris- 
diction as well as the cause of action, and from that 
moment there is no appeal from any judgment or 
proceeding of the Inferior Court, however erroneous, 
if it keep within that jurisdiction. 

The moment when a defendant comes within the 
jurisdiction is more difficult to determine. Is it from 
the moment of the existence of the cause of action, or 
from the entry of the plaint, or the service of the 
summons ? 

The cases of Robinson v. Lenaghan (1 Cox & Mac- 
rae, 97 )j and Zohrab v. Smith (1 Cox & Macrae, 106), 
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clearly determine that it is not from the service of the Book v. 
summons, for they have held that it is entirely for the 
discretion of the J udge of the County Court what he 
shall deem sufficient service. It can scarcely be from — 
the existence of the cause of action, because there are i^oumion, 
many cases in which it is optional with the plaintiff 
whom he shall make defendant. It must, therefore, 
be from the entry of the plaint , which the defen- 
dant, and notifies, as it were, to the Court, the 
existence of the cause of action, and calls upon it 
to exercise its jurisdiction over the party or parties 
thus indicated. If so it be, the Superior Courts will 
see that the party thus notified is one over whom the 
County Court has jurisdiction for the cause stated in 
the plaint, and if of opinion that it has not, will grant 
a prohibition. But if the party is within the jurisdic- 
tion of the County Court, the Superior Court will not 
interfere or re\fise the decision, however erroneous, 
of the County Court on any matter within its juris- 
diction to decide. 

As to the cause of action, that is within the juris- Jurisdiction 
diction of the County Court from the moment of its of action*^ 
existence, according to the view of Coleridge, J., in 
Zohrab v. Smith (1 Cox & Macrae, 106), Hence, in 
relation to that, the Superior Court will only inquire 
whether it be a cause of action within the jurisdiction 
of the County Court. If of opinion that it is, it will 
not interfere further with the manner of dealing with 
it by the County Court, provided the latter do not 
exceed its jurisdiction in such dealing : if of opinion 
that it is not, a prohibition will be granted to restrain 
any fuHher proceeding. 

It must be understood that this attempt to define 
the boundaries of jurisdiction in the County Courts, {ion^ 
as the test by which it must be determined whether 
prohibition will or will not issue in any case, is nothing 
more than a suggestion of the writer of this treatise, 
which he submits with great deference to the consi- 
deration of the professional reader. It is not offered 
as a positive authority because he has been unable to 
find in any of the books any express decisions of the 
Courts, or any definitions of text writers, from which 
he could, with certainty, trace the boundary of the 
jurisdiction of an Inferior Court, or the principles that 
govern the writ of prohibition; and, in default of autho- 
rity, he has ventured a definition of his own, which he 
G G 2 
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- Cornijs, and in which he has to determine whether 
there exists for him an appeal in the form of an appli- 
cation for a ^vrit of prohibition. 

To assist him in his research, we string together 
the cases already decided, grouping separately those 
in which the writ was granted, and those in which 
it was refused. 

Where pro- 319. Cases in which Prohibition has been granted 
beeii**^\rited County Courts. — ^The first reported case is 

agahi^tiV that of Jones v. Jones and anorJ{l Cox & Macrae, 92), 
County in which it was held that a Judge having come to a 

Courts. decision at the hearing, and that decision being re- 

corded, it was not competent to him to alter such 
(1 Cox & decision, except during the sitting of the Court. The 
Macrae, 92). f^cts were, that after a judgment given, and recorded 
by the Clerk in the register, the Judge, after the 
parties had left the Court, rescinded that decision, 
adjourned the matter to the next following Court, 
and gave notice to the parties that he had done so, 
requesting them to attend accordingly. The defen- 
dants attended and protested against the further 
hearing, on the ground that the case had been already 
decided in their favour. The Judge, however, pro- 
ceeded and reversed his former decision. On behalf of 
the defendant it wa,? sworn, that he believed the first 
judgment so given and rescinded was not rescinded 
on the same day, or at the same Court, but sub- 
sequently, and this was not expressly denied by affida- 
vit, but only the register was produced in which it 
appeared to have been done on the same day. But it 
was held by Coleridge, J., in the Bail Court, that 
in default of an answer by affidavit to the affidavit 
on the other side, it must be presumed that the alter- 
ation was not made during the sitting of the Court, 
and prohibition was granted accordingly. Cole- 
ridge, J., said, I am of opinion this rule should be 
made absolute, not on the ground of an improper 
exercise of the discretion of the Judge, because on 
that I should have no right to interfere, but on the 
ground that he has exceeded his jurisdiction f 

In Grimbley v. Aykroyd (1 Cox & Macrae, 79), 
(1 Cox & prohibition was granted because the plaintiff had im- 
Macrae,79). ^ ° ^ 
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properly divided his cause of action” so as to bring Book v. 
several plaints in the County Court for that which to 

was held by the Court of Exchequer to be one 

cause of action” within the meaning of the 63rd , — 
section of the County Courts Act, and the ground of Pr&uion, 
such prohibition was, that in this the Court had 
exceeded its authority, which was, by that section, 
restrained from having jurisdiction over demands 
above 201. by the contrivance of splitting them. 

In the case of Ackworth and anor. v. Dowsett 
(1 Cox & Macrae, 118), where a plaintiff had split his 
demand, and obtained judgment in two actions for Macrae, i is), 
the same “ cause of action,” and it appeared, from 
the particulars of demand annexed, that two plaints 
had been entered, on the same day, by the same 
plaintiff, against the same defendant, for goods sold 
and delivered, it was held by the Court of Queen’s 
Bench that this was a sufficient impropriety upon the 
face of the proceedings to enable it to issue a prohi- 
bition against proceeding with the second action. It 
was held also, in the same case, that prohibition may 
issue after judgment and execution levied but not 
satisffed. 

320. Cases in which Prohibition has been refused 
against the County Courts . — In the case of Toft v. iJeen'rS’uscd 
Plainer (1 Cox & Macrae, 39), the Court of Common to the County 
Pleas held that it could not interfere by prohibition with Court, 
the proceedings of a County Court upon a suggestion j 
that the Judge has wrongly decided a question of law ^crac.^s^)* 
lohich was within his jurisdiction. It was argued that 
the case was like those in the Spiritual Courts, with 
which the Courts of Common Law were accustomed 
to interfere, not only when they entertain matters 
altogether foreign to their jurisdiction, but also when 
they put a wrong construction or interpretffction upon 
the Common or Statute Law, or require unnecessary 
proof. But the Court was unanimously of opinion 
that they had no such power in the case of the 
County Courts, for the reasons stated in their judg- 
ment, which we give entire, as the best definition 
yet produced from authority as to the jurisdiction of 
the County Courts. 

Wilde, C. J. — There is no point in which it can be said 
that the Judge of the local Court had not jurisdiction. When 
G G 3 
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the plea was pleaded, he had power to decide whether the plea 
was good or bad. It was a matter within his jurisdiction, 
ahd he was compelled to decide upon the validity of the plea. 
In ordinary cases, if the Judge of an Inferior Court come to a 
wrong decision, a writ of crrbr may be brought. In this case 
the power to bring a writ of error is taken away by the statute 
regulating the Courts. There is no ground for supposing that 
in the present case there is a remedy by writ of prohibition. 

CoLTMAN, J. — The cases in the Spiritual Courts are in no 
respect parallel. The Judges there are not Judges of the 
Common Law. The Judges of the new County Courts are so. 

Maule, J. — This would be a case for a writ of error if the 
writ of error were not taken away by the statute. Then we 
cannot circuitously give the defendant the benefit of a writ of 
error which the Act of Parliament says he is not to have. 

Williams, J. — This application is founded upon nothing 
more nor less than a suggestion that the Judge of the County 
Court was wrong in a point of law. If we were to grant it, 
we ought, whenever one of these Judges is wrong in a point of 
law, to issue a prohibition. I am not satisfied that the Judge 
made any mistake at all ; but whether he made a great or a 
small mistake, or none, tlie matter was within his jurisdiction, 
and he was competent to decide it. 

In the case of Wickham v. Lee (1 Cox & Macrae, 
119), where a plaintiff had entered two plaints, one for 
a year’s rent, and another for double value for holding 
over after the expiration of the notice to quit, it was 
held, by the Court of Queen’s Bench, that these were 
separate causes of action, and might be sued for 
separately, and that less than 20L being claimed for 
each, the County Court had jurisdiction. It was also 
held that an action for double value under stat. 4 
Geo. 2, c. 28, s. 1, was within the jurisdiction of the 
County Court, and a prohibition was refused. 

So, in the case of Hartley v. Ayurst (1 Cox & 
Macrae, 109), it was held by the Comrt of Queen’s 
Bench that it was no ground for prohibition idiat the 
plaintiff had divided his cause of action, where one 
plaint was on tort for an assault, and the other for 
the expenses of a surgeon’s bill incurred by reason of 
such assault. 

In Lloyd V. Jones (1 Cox & Macrae, 111), it was 
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held, by the Court of Common Pleas, that the juris- Book v. 
diction of the County Court to try an action of tres- to* 

pass is not ousted by a plea that defendant com- Xuets* 
mitted the supposed trespass in order to raise a — 
question of title, and in the exercise of a right he pro&tim. 
possessed by immemorial custom, unless the Judge 
is satisfied, upon hearing the facts, that title is 
stantially disputed, and inasmuch as in this case the 
right of fishing claimed by the defendant was not an 
incorporeal hereditament at all, the case was within 
the jurisdiction of the Court, and the prohibition 
prated for was refused. 

So, in the case of Lilley v. Harvey (1 Cox & Macrae, v. 

1 1 5), it was held by Wightman, J., in the Bail Court, (i“cox & 
that to oust the jurisdiction of the Judge of the Macrae, 115;. 
County Court to try a cause, on the ground of title in 
dispute, under the provisp of sect. 58 of the County 
Courts Act, such plea must be bond fide, and that it 
is competent to the Judge to hear the case in order to 
determine whether it he really within the proviso, 
the mere assertion of the defendant not being suffi- 
cient to oust jurisdiction. If then the Judge deter- 
mines that he has jurisdicfion and proceeds to hear 
and adjudge, the Superior Court will review his 
decision as to the fact whether title was really in dis- 
pute or not, and, if he have decided ivrongly upon 
that, a prohibition will be granted. 

In Robinson v. Lenaghan (1 Cox and Macrae, 97), 
where the summons had never been served, and in cox^&T 
defendant’s absence judgment was obtained and Macrae. d 7 ). 
execution issued and levied, the Court of Exchequer 
refused a prohibition on two grounds; 1st, because 
it was entirely in the discretion of the Judge of the 
County Court to determine what he should deem 
sufficient proof of service of summons, the service of 
the summons not being, as it was contended for the 
defendant, the foundation of the jurisdiction : and, 

2nd, that a prohibition would not issue ^er execu- 
tion levied in the Court below, there being, in fact, 
nothing to prohibit. 

And* so it was held in the Bail Court, by Cole- zohrah v. 
RIDGE, J., in the case of Zohrab y. Smith (1 Cox & ^ 

Macrae, 106 ), in which a prohibition was prayed Macrae, 106). 
because the summons had not been properly served. 

But that learned Judge remarked in his judgnient, 
refusing the application, that “ a writ of prohibition 
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never issues merely because a step taken in a Court 
below may have been unwise or unjust, nor because 
we may think a decision unsatisfactory, but only 
because we find that the Court has exceeded, or is about 
to exceed, its jurisdiction*^ After some remarks upon 
the proof of service in the particular case, he con- 
tinues, But when I argue as though it were neces- 
sary to originate jurisdiction that this proof should 
be given, I by no means wish it to be understood 
that such is my own opinion, for I should say that it 
is entirely the other way, and that if the cause is 
within the jurisdiction of the Court, this (rule 11) is 
merely a rule to direct the Judge in the exercise of 
his jurisdiction** 

In Foster and anor. v. Temple (1 C. C. Chron. 277), 
where a summons had been dismissed upon the 
ground of a variance from the plaint, and a fresh 
summons had been directed by the Judge to issue 
upon the original plaint, dated as of the day on which 
the plaint was entered ; it was held by the Court of 
Queen’s Bench that it was competent to the Judge 
to do so, that he was acting within his jurisdiction, 
and a prohibition was refused. 

In the case of Waters v. Handley (1 C. C. Chron. 
279), it was held, by the Court of Common Pleas, 
that the County Court has jurisdiction over bills of 
exchange; that it could not review the decision of 
the Judge ^ to the due service of the summons, and 
that it would not interfere by prohibition, because the 
summons, having been obtained by leave of the 
Court for the district in which the defendant dwelt or 
carried on his business within six months next before 
action brought or in which the cause of action arose, 
did not, on the face of it, show that it had been 
obtained by leave of such Court. 

In Crowe V. Hunt (1 C. C. Chron. 282), in the Bail 
Court, where defendant was sued in the County 
Court for the recovery of a tenement, and at the trial 
the Judge nonsuited the plaintiflP, with leave to move 
at the next Court to set aside the nonsuit, no leave 
being reserved to enter a verdict for the plaintifiP, and 
in due time, before the next court-dav, the defendant 
received a notice through the post that the plaintiff 
would apply to set aside the nonsuit and enter a 
verdict for the plaintiff, and the defendant did not 
attend, and afterwards he received notice that the 
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Court had set aside the nonsuit and entered a verdict 
for the plaintifp, it was held, by Wightman, J., that, 
as the defendant admitted having received the notice 
of motion in the County Court in due time, he ought 
to have attended and opposed it, and that, not having 
done so, he was not entitled to lie by and then come 
for a prohibition. 

And in Ackworth v. Dowsett (1 Cox & Macrae, v. 

118), it was held by the Court of Queen’s Bench, 
that prohibition will not issue after judgment and Macrae, ii8). 
execution, where the defect does not appear on the 
face of the proceedings.. 

In the case of Fearon v. Norval (1 Cox & Macrae, Fearonx. 
127), a prohibition was prayed on two grounds; first, 
that the Judge had no jurisdiction to proceed under Macrae, i‘27). 
section 122, which enacts that ^‘if the tenant or 
occupier shall not thereupon appear at the time and 
place appointed and show came to the contrary,* the 
Court may proceed to give possession to the landlord 
of the tenement claimed. It had been contended 
that it would suffice, to oust the jurisdiction, that any 
cause be shown. But Erlb, J., in giving the judg- 
ment of the Court, said, “ In my opinion those words 
require the tenant to show such cause as constitutes, 
in the opinion of the Judge, a defence.” ^^The 
second ground was, that the notice to quit, proved by 
the defendant, did not determine the tenancy ; that 
the Judge had no jurisdiction unless the tenancy was 
determined by a legal notice to quit.” It is un- 
necessary to say whether the Judge’s decision on the 
fact was right, because it is clear he had jurisdiction 
over the question of fact, and that it was his duty to 
commence this inquiry. I think his decision is now 
conclusive.” And the rule for a prohibition was 
discharged. 

321. By whom Prohibition may be granted, — All the By whom it 
Superior Courts of Westminster may award prohibi- Ranted, 
tion, by virtue of their superior intendency over all 
Inferior Courts. The Court of Chancery may also 

award a prohibition, which may issue as well in vaca- 
tion as in term time ; but the writ is returnable into 
the Queen’s Bench or Common Pleas. 

322. Who may sue, — If an Inferior Court will hold Who may 
plea of any matter which belongs not to its jurisdic- 

tion, upon information thereof to the Queen’s Court, * 
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either by plaintiff, defendant, or by a mere stranger, a 
prohibition will issue. 

323. The Practice of Prohibition. — Formerly the 
practice was for the party aggrieved in the Court 
below to enter a suggestion on the record of the 
Superior Court, stating formally what had been done 
in the Inferior Court, setting forth his cause of com- 
plaint and the nature of it, in being drawn ad aliud 
examen by a jurisdiction or manner of process dis- 
allowed by the laws of the kingdom. 

But the practice in prohibition is now regulated by 
stat. 1 Will. 4, c. 21, intituled, ‘'An Act to improve 
the Proceedings in Prohibition and Mandamus,” the 
first section of which thus enacts : 

Sect. 1. Whereas the filing a suggestion of record on 
application for a writ of prohibition is productive of unnecessary 
expense, and the allegation of contempt in a declaration in 
prohibition filed before writ issued is an unnecessary form; 
and it is expedient to make some better provision for payment 
of costs in cases of i)rohibition; be it enacted by the King’s 
most excellent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, Jind Commons, in this present 
Parliament assembled, and by the authority of the same, that 
it shall not be necessary to file a suggestion on any application 
for a writ of prohibition, but $uch application may be made on 
aflidavils only; and in ca.se the party ai)plying shall be directed 
to declare in prohibition before writ issued, such declaration 
shall be expressed to be on behalf of such party only, and not, 
iis heretofore, on the behalf of the party and of His Majesty, 
and shall contain and set forth in a concise manner so much 
only of the proceeding in the Court below as mjiy be necessary 
to show the ground of the application, without alleging the 
delivery of a writ or any contempt, and shall conclude by pray- 
ing that a writ of prohibition may issue; to which declaration 
the party defendant' may demur, or plead such matters, by way 
of traverse or otherwise, as may be proper to show that the 
writ ought not to issue, and conclude by praying that such 
writ may not issue ; and judgment shall be given, that the writ 
of prohibition do or do not issue, as justice may require; and 
the party in whose favour judgment shall be givep, whether on 
nonsuit, verdict, demuirer, or otherwise, shall be entitled to the 
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costs attending the application and subsequent proceedings, and Book V. 
have judgment to recover the same; and in case a verdict shall 
be given for the party plaintiff, in such declaration, it shall be couets. 
lawful for the jury to assess damages, for which judgment shall Cap. 2. 
also be given, but such assessment shall not be necessary to 
^title the plaintiff to costs. Damages. 

324. Affidavit. — The affidavit should state explicitly. Affidavit, 
but, as the statute directs, concisely, the facts upon 
which the application is grounded, and conclude by 
praying that a writ of prohibition may issue. 

325. The Application. — This is in the form of an appiiea- 
ordinary motion and in the first instance it is for a tion. 

rule nisi. If no cause be shown, or if, upon the 
argument, the Court is of opinion that prohibition 
ought to go, the rule is made absolute, and the writ 
immediately issues, commanding the Judge not to 
hold, and the party not to prosecute, the plea. But 
sometimes the point is too doubtful or difficult to 
be thus summarily disposed of upon a motion, and 
in such a case, for the more solemn determination of 
the question, the party applying for the prohibition 
is directed by the Gouii; to declare in prohibition, that 
is, to deliver a declaration against the other, setting 
forth, in a concise manner, so much of the proceeding 
in the Court below as may be necessary to show the 
ground of the application, and praying th#t a writ of 
prohibition may issue: (1 Will. 4, c. 21, s. 1.) 

326. Tlea and demurrer. — ^To this declaration the riea and 
party defendant may demur, or plead such matters, by 

way of traverse or otherwise, as may go to show that 
the writ ought not to issue, and conclude by praying 
that such writ may not issue: (1 Will. 4, c. 21, s. 1.) 

327. Judgment. — Thereupon the case is heard in jiuigmont. 
solemn argument, and judgment given that the writ 

of prohibition do or do not issue, as justice may 
require : (1 Will. 4, c. 21, s. I.) 

328. Damages and Costs. — ^The party in whose DiimageHHnd 
favour judgment is given, whether on nonsuit, verdict, costs, 
demurrer, or otherwise, is to be entitled to the costs of 
attending the application, and subsequent proceedings, 

and have judgment to recover the same, and in case 
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® verdict be given for the pai’ty plaintiff in such 
declaration, it shall be lawful for the jury to assess 
couETs. damages, for which judgment shall also be giv^n ; 
c^ 2 . assessment shall not be necessary to entitle 

i^rohmion. the plaintiff to costs: (1 Will. 4, c. 21, s. 1.) 

“The effect,” says Mr. Serjeant Stephen, in his 
Commentaries (vol. 3, p. 669), “of thp legislative 
provisions here cited, has conseqently been to place 
prohibitions, after a rdle to declare has been obtained, 
upon a footing substantially of an action, and in this 
respect it exhibits, we see, a close resemblance to a 
mandamusP 

328a. Prohibition may issue in Vacation. — Formerly 
a prohibition could not be obtained in term time, and 
on application to the Court, but that inconvenience 
has been remedied by 13 & 14 Viet. c. 61, s. 22. Thus : 

13 & 14 Viet. Sect. 22. And be it enacted, that it shall be lawful for any 
c. 61, 8. 22. of jjoy of Her Majesty’s Superior Courts of Common Law 

at Westminster, as well in term time as in vacation, to hear and 
detennine applications for writs of prohibition directed to th e 
Judges of the said County Courts, and to make such rules or 
orders for the issuing of such writs as might have been made by 
the court, and all such rules or orders so made, by any such 
judge shall have the same force and effect as rules of court for 
such purposes now have, and such writs shall bo issued by 
virtue of such rules or orders *as well in term time as in vaca- 
tion : provided always, that any rule or order made by any such 
judge, or any writ issued by virtue thereof, may be discharged 
or varied or set aside by the court, on application made thereto 
by any party dissatisfied with such rule or order. 

A writ of prohibition issued ex parte from the Petty 
Bag Office, and setting forth no grounds for pro- 
hibiting the proceedings, is void, and will be set aside 
on motion ; Stilt v. Booth (3 C. C. Ch. 173.) But if 
it appears on the face of it to be regular, and contains 
a good ground for prohibition, it will not be set aside : 
Sv)ain v. Cox (3 C. O. Cbron. 174.) 



CAP. m. 


CERTIORARI. 

Certiorari^ from the name given to the writ, is the v. 

I)rocess ^ which a cause is brought up from an 
Inferior Court of Record to the Superior Court, in COUKTS. 
order to remove it into the jurisdiction of the latter, ctrT^ 
that the party may have more sure oy speedy justice. Certi^ak. 
Its object is to give relief from some inconvenience 
supposed in some particular case to arise from a cause cetiiorari. 
being allowed to proceed to trial before an inferior 
jurisdiction, less capable than the Superior Court of 
rendering complete and effectual justice. 

It is a general rule that a certiorari will not lie to 
remove a cause from an Inferior Court judgment : 

( Walker v. Gann, 7 D. & R. 769.) 

At Common Law this writ is an unrestricted 
privilege of the Superior Court. But the County 
Courts Act has expressly taken away the power of 
issuing it in actions in which the debt or damage 
claimed does not exceed 6l. In all actions in the 
County Court where more than 5Z. are claimed, if the 
defendant deems it to involve questions that may be 
better determined by the Superior Court, and espe- 
cially points of law, upon which the opinion of a Court 
of Error may be ultimately required, he may apply to 
a Judge of one of the Superior Courts for a certiorari. 


329 . Removal of Plaints from the County Court . — 
It is provided, by sect. 90, as follows : 

Sect. 90, And be it enacted, that no plaint entered in any 
Court holden under this Act shall be removed or removable from 


Removal of 
plaints from 
the County 
Court. 
Section UO. 


the said Court into any of Her Majesty’s Superior Courts of ^^j-cmoved 
Record by any writ or process, unless the debt or damage into Superior 
claimed shall exceed five pounds, and then only by leave of a certain 
Judge of one of the said Superior Courts, in cases which shall conditions. 


appear to the Judge fit to be tried in one of the Superior Courts, 
and upon such terms as to payment of costs, giving security 
for debt or costs, or such other terms as he shall think fit. 


This is, in fact, only the re-enactment of statute 
21 Jac. 1, c. 23, ss. 4, 6, which provides that if the 
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Steward or Judge of an Inferior Court be a barrister 
of three years’ standing, and the debt or damages 
laid or thereby demanded in the declaration do not 
amount to 5/., the cause shall not be removed. 

The process by which this is effected will be by 
writ of certiorari, the right to issue which is thus 
limited by the statute to 

Plaints in which the debt or damage claimed shall 
exceed 5Z., and then only 

By leave of a Judge of one of the Superior Courts, 
and 

Upon such terms as he shall think fit to impose. 

330. Removal of Actions of Replevin. — By sect. 121 
power is given to remove actions of replevin into a 
Superior Court, where either party shall declare to the 
Court in which such action shall be brought 

1. That the title to any corporeal or incorporeal 
hereditament, or to any toU, market, fair, or franchise 
is in question. 

2. ITiat the rent or damage in respect of which the 
distress shall have been taken is more than the sum 
of 20/. 

3. And shall become bound, with two sufficient 
sureties, to be approved by the Clerk of the Court, in 
such sums as to the Judge shall seem reasonable, to 
prosecute the suit with effect, and without delay, and 
to prove before the Court by which such suit shall 
be tried, that such title as aforesaid is in dispute 
between the parties, or that there was ground for 
believing that the said rent or damage was more than 
20 /. 

In such case it may be removed before any Court 
competent to try the same. The section is as follows : 

Sect. 121. And be it enacted, that in case either i)arty to any 
such action of replevin shall declare to the Court in which Inch 
action shall be brought that the title to any corporeal or incor- 
poreal hereditament, or to any toll, market, fair, or franchise, is 
in question, or that the rent or damage in respect of which the 
distress shall have been taken is more than the sum of twenty 
pounds, and shall become bound, with two sufficient sureties, to 
be approved by the Clerk of the Court, in such sums as to the 
Judge shall seem reasonable, regard being had to the nature of 
the claim, and the alleged value or amount of tlie propei*ty in 
dispute, or of the rent or damage, to prosecute the suit with 



THE COUNTY COURTS. 


351 


effect and without delay, and to prove before the Court by 
which such suit shall be tried that such title as aforesaid is in 
dispute between the parties, or that there was ground for bcliev- 


Book V. 

APPEAL TO 

supEaioa 

COUETfl. 


ing that the said rent or damage was more than twenty pounds,^ Cap, 3. 
then, and not otherwise, the action may be removed before 
Court competent to try the same in such manner as hath been 


accustomed. 


331. In what cases Certiorari may be had , — By what 
leave of a Judge a plaint may be removed in all cases 
in which the debt or damage claimed exceeds bl., had. 
with one remarkable exception. The 65th section of 
the County Courts Act gives the Court jurisdiction 
over any demand not exceeding 20/. which is the 
whole or part of the unliquidated balance of a part- 
nership account. In the case of Durant and others v. v. 
Tomlin, in the Queen’s Bench (1 Cox & Macrae, 7V)w?m(i*Cox 
129), which was an application to remove to a ' 

Superior Court a plaint entered in the County 
Court for such an unliquidated balance of a part- 
nership account, it was held that, inasmuch as the 
Courts of Common Law have not jurisdiction over a 
partnership account, they could not entertain such a 
cause if removed, and, therefore, the certiorari was 
refused. And this, even although the defendant 
offered to undertake to raise no objection to the want 
of jurisdiction to try. 

But leave to have a certiorari will not be given 
by a Judge in chambers, or by the full Court, as a 
matter of course ; sufficient grounds must be shown 
for it, and they must be such as will satisfy the Judge 
or Court that justice is likely to be promoted by the 
removal of the cause to the Superior Court. The 
folbwing are the reasons usually admitted as sufficient: 

1 . That the cause is not likely to have a fair trial 

owing to local prejudice, interest of the officers, and for removal, 
such like. 

2. That it involves difficult questions of law, which 
will require to be argued by the ablest counsel and 
decided by the most competent Judges. 

3. That although in itself a case of small import- 
ance, many other cases depend upon it, and that, 
therefore, the applicant is entitled to be placed in a 
position in which he may, if necessary, carry it before 
the highest tribunal. 


H H 2 
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4. To these another reason ought to be added, in 
consequence of the decision in Bx parte Clipperton 
pi Law T. 352; 1 C. C. Chron. 300), that an attorney 
is in no case to be entitled to more than the fee provided 
by the Act, whatever the work done ; namely, that in 
the particular case it is necessary, owing to the import- 
ance or complication of the matter in issue, to get up 
evidence and prepare a brief, which the applicant is 
unable to do without legal assistance, and that he 
cannot procure legal assistance for the trifling fee 
limited by the County Courts Act. 

332. In what cases Certiorari cannot be had. — It 
cannot be had when the debt or damage claimed does 
not exceed 5?., nor after filnal judgment; and the 
writ must be delivered to the Court below before any 
of the jury are sworn, by stat. 42 Eliz. c. 5. 

333. How obtained. — ^Where the cause of action 
does not amount to 20Z., exclusive of costs, the cause 
shall not be removed from an Inferior Court, unless 
the defendant, with two sufficient securities, enter into 
a recognizance there in double the amount, conditioned 
for the payment of the debt or damages and costs, in 
case judgment shall pass against him : (7 ^ 8 Geo. 4, 
c. 71, e. 6; 19 Geo. 3, c. 70, 6*. 6.) The sum laid in 
the declaration as the debt or damages, and not the 
sum actually due, is deemed the amount of the cause 
of action within the meaning of this statute : {Atten- 
borough V. Hardy, 2 B & C. 802.) 

And it may be obtained without giving notice to 
the opposite party of an intention to apply for it : 
( Symonds v. Dlmsdale, 1 2 J ur . 48’5 .) The juagment in 
this case enters so fully into the principles that govern 
the issuing of certiorari that we give it verbatim. 

Pollock, C. B. — ^We think this rule ouglit to be dischargeu. 
The question turns on the true construction of the 90th section 
of the County Courts Act, the 9 & 10 Viet. c. 95, by which 
it is enacted, that ‘‘no plaint entered in any Court holden 
under this Act shnll be removed or removable from the said 
Court into any of Her Majesty’s Superior Courts of Kecord 
by any writ or process, unless the debt or damages claimed 
shall exceed 5/., and then only by leave of a Judge of one of 
the said Superior Courts, in cases which shall appear to the 
Judge fit to be tried in one of the Superior Courts, and upon 
such terms as to payment of costs, giving security for debt 
or costs, or such other terms as he shall think fit and the 
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j^int is, whether the expression that the cause is only to be 
removed upon such terms as the judge shall think fit, necessarily 
imports that he must hear both parties before he issues the writ; 
and consequently that the defendant ought to have given a 
notice to the plaintiff of his intended application for the 
tiorari. We are, however, of opinion that the application for 
that writ is an ex parte application, and that there is no neces- 
sity for a notice to the opposite party, but that the judge has a 
perfect right, if he pleases, to issue the writ on an ex parte 
application. 

Generally speaking the writ of certioraH is the right of the 
subject at Common Law, and although that right is taken away 
in many cases by various Acts of Parliament, and particularly 
is taken away from large classes of cases where otherwise it 
might cause injury, we think that the analogy of the Common 
Law ought to be applied to the present case ; and as in other 
cases where a defendant applies for a certiorari the application 
is made ea; partc^ we think here the authority of the Judge to 
issue, and, what is perhaps of more importance, the right of tlie 
subject to have this writ, ought not to be taken away by an 
argument arising out of the use by the Legislature of the words 
“ on sindi terms as to the Judge shall seem fit,” and, indeed, 
ought, not to be taken away without either express words or 
words clearly to that effecr. 

As to the imposing terms on the parties applying for these 
writs, we think that what was suggested yesterday in the argu- 
ment is just, namely, that the intention of the Legislature was 
not to fetter, but rather to enlarge, the authority of the Judge, 
i. e. while permitting him to issue the writ ex pavtCj to enable 
him to fetter it by such terms as the nature of the ease or the 
practice of the Courts (where any practice exists on tlie subject) 
may render proper. Thus, where such an application is made 
ex parte, the Judge would naturally inquire when the plaint 
was entered, and if it appeared that it had been entered some 
time back, and tliat the certiorari would prevent the plaintiff 
from having his execution for a considerable period, the Judge, 
while directing the writ to be issued, might of his own accord 
fetter it with the condition that the money should be brought 
into Court, the costs paid, or security given for costs, or such 
other terms as might naturally arise iu his own mind, without 
the suggestion of any one else. The ground of our decision, 
therefore, is that, by the general analogy of the Common Law, 
this writ is th.e right of the subject, and that there are no words 
to fetter the authority of the Judge, or requiring that any other 
person than the applicant should appear before liim. We think 
that on the true construction of this clause of the statute the 
writ may issue on an ex parte application, and consequently 
that the present rule must be discharged. 

The application for a certiorari to remove a plaint 

H H 3 
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from the County Court must be made to a Judge at 

Chambers, and not to the Court : (^Robertson v. , 

3 C. C. Chron. 174.) 

It has been held that a plaint entered under s. 122 
of 9 & 10 Viet. c. 95, is not removeable by certiorari, 
as it is in a matter over which the Superior Courts 
have no jurisdiction : {Price v. Price, 3 C. C. Ch. 149*) 

333a. Reduction of Demand below 5/. — A plaintiff 
may reduce his demand below 5?. in order to prevent 
its removal: (^Green Arundel, 3 C. C. Chron. 115.) 
And that though a former plaint fox the same cause 
of action has been removed by certiorari. 

3335. Abolition of Certiorari in certain cases . — 13 & 
14 Viet. c. 61, s. 16, enacts : 

Sect. 16. That no jadgment, order, or determination given or 
made by any Judge of a County Court, nor any cause or matter 
brought before him or pending in his Court, shall be removed by 
appeal, motion, writ of error, certiorari^ or otherwise, into any 
other Court whatever, save and except in the maimer and ac- 
cording to the provisions hereinbefore mentioned. 

This section, read by itself, would seem to take away 
the certiorari in all cases, but if we look at the con- 
text and construe it with reference to section 14, it will 
appear that the enactment is only intended to apply 
to the extended jurisdiction. Section 14 gives an 
appeal in cases within the extended jurisdiction only, 
and the section in question refers to such appeal, 
“ shall not be removed, &c., save and except in the 
manner and according to the provision hereinbefore 
mentioned.” The object of the provision seems 
therefore to be, to prevent all manner of appeal except 
the one provided by section 14, in cases wherein such 
appeal lies. 



CAP. IV.* 


APPEAL. 

Section 14 of 13 & 14 Viet. c. 61, gives an appeal in 
all cases where the sum sought to be recovered exceeds 
20/., in the following terms : 

Sect. 14. And be it enacted, that if either party in any cause 
of the amount to which jurisdiction is given to the County Court 
by this act shall be dissatisfied with the determination or direc- 
tion of the said court in point of law, or upon the admission or 
rejection of any evidence, such party may appeal from the same 
to any of the Superior Courts of Common Law at Westminster, 
two or more of the puisne judges whereof shall sit out of term 
as a Court of Appeal for that purpose; provided that such party 
shall within ten days after such determination or direction, give 
notice of such appeal to the other party or his attorney, and 
also give security, to be approved by the clerk of the court, for 
the costs of the appeal, whatever be the event of the appeal, 
and for the amount of the judgment, if he be the defendant, 
and the appeal be dismissed; provided nevertheless, that such 
security, so far as regards the amount of the judgment, shall 
not be required in any case where the judge of the County 
Court shall have ordered the party appealing to pay the amount 
of such judgment into the hands of the clerk of the County 
Court in which such action shall have been tried, and the same 
shall have been paid accordingly; and the said Court of Appeal 
may either order a new trial on such terms as it thinks fit, or 
may order judgment to be entered for either party, as the case 
may be ; and may make such order with respect to the costs of 
the said appeal as such court may think proper; and such orders 
shall be final. 


• This chapter in the former edition treated of Suocestion, hut 
13^ 14 Viet. c. 61, s. 11, provides that “ it shall not be necessary to 
enter any siij^gestion on the record to deprive such plaintiff of costs.” 
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Book V. Sect, 15. And be it enacted, tliat such appeal shall be in Ihc 

JkPPJCiILL X'O ' * * 

suPEBioa form of a case agreed on by both parties, or their attorneys, and if, 
c ouat s. cannot agree the judge of the County Court, upon being 

Cap. 4. applied to by them or their attorneys, shall settle the case, and 
Sugge^^, ^ transmitted by the appellant to 

13 & 14 Viet, the rule department of the Master’s oflSce of the court in which 

c. bl, g. 16. ^ 

the appeal is to be brought. 

The Notice of Appeal may be as follows : — 

In the County Court of A,, at B. 

f A. B., Plainfijf, 
Between and 

C C. D., Defendant. 

Take notice that it is my intention to appeal to the Court 
of Queen's Bench [or Exchequer of Pleas or Common Pleas^ 
as the case may be,] against the direction of the said court in 
this suit. 

{Signed) A. B., Plaintiff [or Defendant.'] 

To Jfr. C, 1). the Defendant [or Plaintiff] in this suit. 

A copy of this notice should be kept, and although personal 
service is not directed, it should bo made if possible. If not, 
by leaving the notice at the place of abode of the party or with 
his attorney. 

It will be observed that there is no appeal on 
matters of fact, atid the only remedy for a wrong 
verdict, where the error does not depend on a question 
of law, is by an application to the J udge of the County 
Court for h new trial. 

The appeal is given, first, where either party is 
dissatisfied with the determination or direction of the 
Court in point of law. Secondly, upon the admission 
or rejection of any evidence. 

The Interpretation Section. 

See 9 & 10 Viet. c. 95, s. 142, Appendix. 

Affidavits. 

13 A 14 Viet. ®i^acted, that all affidavits to be used in 

c. 61, 8. 23. the Courts holden under the said act of the tenth year of Her 
Majesty shall and may bo sworn before any Judge of the 
said Courts, or any Master Extraordinary in Chancery, or 
Commissioner for taking affidavits in any of the Superior 
Courts of Westminster, or before a magistrate of the county, 
city, town, or place where any such affidavit may be sworn. 
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CAP. 1. 


THE PLAIN'r. 

The first proceeding to be taken is the entry of the Book vi. 
plaint. For this purpose, besides the proper names pha^ct^ce. 
and descriptions of plaintiff and defendant, it will be — 
necessary to determine also the form of action (for 
which see J urisdiction, a«fe,p. 218), that is, whether * ' 

it should be on contract or in tort, whether it. is 
requisite to abandon any excess {ante^ p. 230), so as to 
bring it within the jurisdiction, and also to obtain full 
particulars of demand, 

337. Where Plaint to he entered, — ^The Plaint: is to Where 
be entered at the office of the Clerk of the Court, by entered, 
the Clerk or his Assistant. 

338. Hou) entered, — It is to be entered in the man- How- entered, 
ner directed by rule 1 . 

Rule 1. Every plaint must be entered upon application at the 
office of the Clerk, pursuant to the form in the Plaint Book in 
the schedule to these rules annexed. 

And the form of entry is as follows : — (a) 

(a) The plan is now generally adopted of a Plaint Book of ver}- 
large dimensions, substantially bound, and completely ruled, with 
printed headings, so that it may serve for a long time. As this book 
is the permanent record of the Court, it should be so made and 
bandied as to endure for centuries. Such a substantial Plaint Book 
has been constructed at the Office of the Comity (hurts Chronidey for 
the use of the Greenwich and other Metropolitan Courts, ns the pub- 
lisher informs us. 


I I 




Rook VI. 

fHE 

PBA.CTICE. 

Co®. 1. 
The, Plaint. 


LAW AND PBACtlCB OF 




THE COUNTY COURTS. 


3t)3 


The entry in the Plaint Book is to state the book vi. 
names and last known p^ces of abode of the parties, p® 
and the substance of 'the action intended to be — 
brought,” and each one of such plaints shall be ' 
numbered in every year, according to the order in ^ 
which it shall be entered.^’ “ No misnomer or inac- 
curate description of any person or place in any such 
plaint or summons shall vitiate the same, so that the 
person or place be therein described so as to be com- 
monly known (sect. 59.) 

339. Particulars to he stated in Plaint , — ^The plaint What to 
must state “ the names and last known places of 
abode of the parties, and the substance of tne action 
intended to be brought (sect. 59.) 

1. The parties. To ascertain who should be the 

parties, see ante^ p. 264. 

2. The names of the parties. The Christian and 

surname should be set out in full, and with ac- 
curacy. But a misnomer is not to vitiate, 
provided that the person be described so as to 
be commonly known. Therefore, the omission 
of one Christian name, if the party was com- 
monly known by that one only; or even a 
different Christian name from his actual one, 
if he be so usually known, will not vitiate the 
plaint. 

3. The last known places of abode of the parties. 

What is a man’s place of abode is fully con- 
sidered, ante, p. 1 90. 

4. The substance of the action intended to be 

brought. By this term is intended the nature 
of the action. In this respect the practice 
varies according to the taste of the practitioner 
or of the Clerk. Some prefer to limit the 
description of the cause of action to the forms 
of action expressly recognized by the statute 
and rules, as "on contract,” "on tort,” or "of 
replevin,” and this will sufi&ce; but others 
prefer the more particular descriptions recog- 
nized by the Superior Courts in the rules of 
March 1847, as "onpremises,” for "goods 
sold,” "money lent,” "work and labour,” 
"promissory notes,” ^^interpleader summons 
on claim of A, B.,” "trespass,” " assault,” and 
I I ^ 
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SO forth. As, however, a statement of par- 
ticulars of demand must accompany both 
plaint and summons, no purpose is served hy 
departing from the general descrij)tion of 
forms of action over which the County Courts 
have jurisdiction by the statute. 

It has been decided that it is not necessary to allege 
m the plaint that the cause of action arose within the 
jurisdiction pf the Court, as formerly it was in all 
declarations in inferior Courts: {Cowley v. Clayton, 
1 C. C. Chron. 124.) 

The plaint must, however, strictly follow the terms 
of the Act in the statement of the cause of action. 
'Fhus, where a plaint for a breach of warranty stated 
the suit to be “ in assumpsit,^’ it was held to be an 
improper description and vitiate : ( Wells v. Sutton, 
1 C. C. Chron. 284.) 

340. Causes of Action, — For the convenience of 
those who may prefer to give a more particular de- 
scription of the cause of action, we subjoin a list of 
such as are within the jurisdiction of the Court, and 
likely to occur in practice, stated in the form usually 
employed in the Superior Courts, and which may be 
adopted with safety : 

Actions on Contract. 

1. Goods sold. — For £- , for goods sold by tlie plaintiff to 

the defendant. 

2. Work and Materlnh — For £ , for work done and 

inaterial.s provid(*d by the plaintiff for the defendant. 

3. Money lent. — For £ , for money lent by the plaintiff* 

to the defendant. 

4. Money paid. — For £ , for money paid by the plaintiff 

for the use of the defendant. . 

5. Money received — For £ , for money rticeived by the 

defendant for the use of the plaintiff. 

6. Account stated, — For £ , for money due from the 

defendant to the plaintiff on an account stated between 

them. 

7. Interest. — For £ , for interest upon certain money due 

from the defendant to the plaintiff. 

8. Use and Occupation. — ^For , for the use and occu- 

pation of a certain [messuage, or rooms and apart- 
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merits, as the case may be] of the plaintiff, and with 
his permission held and occupied by the defendant. 

9. B )ard and Lodging. — For £ , for meat, drink, wash- 

ing, and lodging,’ attendance, and other necessaries 
provided for the defendant by the plaintiff. 

10. Wages — For £ , for wages duo from the defendant to 

the plaintiff in respect of service done by him as the 
hired servant of the defendant. 

11. Goodwill of Business. — For £ , for the goodwill of a 

certain business of the plaintiff, relinquished and 
given up by him to the defendant. 

12. Hire of Goods. — For £ , for the use and hire of 

certain [furniture, plate, or horses, as the case may 
be] by the plaintiff’ let to hire to the detendant and 
by him under that hiring liad and used. 

13. Atto'i'neys Costs. — For £ , for the work, care, and 

attendance of the plaintiff done as the attorney and 
solicitor of the defendant, and for materials for such 
work provided by the plaintiff. 

1 4 Surgeon and Apothecary. — For £ , for the work, care, 

and attendance of the plaintiff’ done as a surgeon and 
apothecary for the defendant, and for medicines and 
other necessary things provided for you by the plaintiff. 

1 5. General Agent. — For £ , for work done by the plaintiff’ 

as the agent of the defendant, and for commission 
payable to him in respect tliereol’. 

16. Stabling. — For £ , for horse-meat, stabling, and at- 

tendance, provided by the plaintiff at the defendant’s 
reejuest. 

17. Carriage of Goods. — For £ , for the carriage of cer- 

tain goods carried by the plaintiff’ for the defendant. 

18. Seaman^ s Wages. — For £ , for wages due from the 

defendant to the plaintiff for the service of the plaintiff 
as mariner of a certain vessel whereof he was [master 
or owner, as the case may b(i] during such service. 

lib Bill of Exchange. — For £ , due on a bill of exchange 

drawn by [tin; plaintiff, or. the defendant, or A. IJ , as 
the case may be] upon and accepted by [the deleii- 
dant or C. D., as the case may be], for the payment 

of £ months after date: (if the plaintiff 

sues as indorsee, then add the following) and by 
[the said A. Ih, or the defendant, as the case may 
be] indorsed to the plaintiff. 

20. Promissory Note. — For £ , due on a promissory note 

made by [the defendant or A. B., as ‘the case may 
be], for the payment of £ , to [the plaintiff, or 
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to the order of C. D., or the defendant, as the case 

may be], months after date: (if the plaintiff 

sues as indorsee then add) and by the said [C. D., or 
the defendant, as the case may be] indorsed to the 
plaintiff. 

21. Guarantee. — For , due upon a certain guarantee, 

whereby the defendant guaranteed to the plaintiff the 
payment of certain goods [as the case maybe], to be 
supplied to A. B., by the plaintiff. 

22. Partnership Balance. — For £ , for money due from the 

defendant to the plaintiff, on the balance of a partner- 
ship accomit between the defendant and the plaintiff. 

23. Sliare under an Intestacy. — For £ , due to the plain- 

tiff from the defendant as the administrator of the 
goods and chattels of A. B., deceased, who died intes- 
tate, on account of the plaintiff’s distributive share 
of the goods and chattels of the said deceased. 

24. Legacy. — For £ , due to the plaintiff from the defendant 

as the executor of the will of A. B. deceased, on 
account of a legacy bequeathed to the plaintiff by the 
said will, 

25. On a Mortgage. — For £ , on account of principal and 

interest due from the defendanc to the plaintiff upon 

a certain indenture of mortgage dated the 

day of . 

26. On a Money Bond. — ^For £ , on account of principal 

and interest due on a bond bearing date the day 

of , and made by the defendant to the plaintiff. 

27. On a Judgment. — For £ , due on a judgment of the 

court of , for the sum of £ , recovered by 

tlie plaintiff against the defendant, on the 

day of . 

28. For not accepting Goods sold. — For that the defendant 

would not accept certain goods of the plaintiff, or pay 
him for the same, according to a contract in that 
behalf made, whereby the plaintiff has sustained 
damage to the amount of £ . 

29. For not delivering Goods bought. — For tliat the defendant 

would not deliver to the plaintiff certain goods which 
he bought of the defendant, according to the contract 
under which the same were bought, whereby the 
plaintiff has sustained damage to the amount of 
£ . 

30. On a Warranty. — For that a certain [horse or dog, as the 

case may be] was not [“ sound,” or “ free from 
vice,” as the case may be, according to the terms of 



THE COUNTY COURTS. 


367 


the warranty] as promised by the defendant, at the 
time of its sale by the defendant to the plaintilF, 
whereby the plaintiff has sustained damage to the 
amount of £ . 

31. For not taking care of Furniture^ Unt. — For that the 

defendant did not take proper care of certain furniture 
and goods [as the case may be] let to hire to him, 
whereby the plaintiff has sustained damage to the 
amount of £ . 

32. Against a Carrier for Loss of Goods. — For that the de- 

fendant did not safely carry and deliver for the plaintiff 

certain goods, from to , according to the 

terms under which the defendant received the said 
goods, whereby the plaintiff has sustained damage 
to the amount of £ . 

Character in which the Plaintiff sues on Contract. 

1. Sfurvioing Partner. — For £ , for goods sold [stating the 

nature of the debt as before described] to the defen- 
dant by the plaintiff and one A. B. sinco deceased. 

2. Husband and Wife. — For £ , for goods sold [stating 

the nature of the debt as before] to the defendant 

by the said [insert here the Christian name of 

the wife], whilst she was sole and unmarried. 

3. Assignees. — For £ , for goods sold [stating the nature 

of the debt as before] to the defendant by the said 
A." B. before he became a bankrupt. 

4. Executors. — For £ , for goods sold^ [stating the nature 

of the debt as before] to the defendant by the said 
testator A. B., in his lifetime. 

Actions for Tout. 

1. Assault and Battery. — For that the defend.int assaulted 

and beat the plaintiff [or A. B. the wife of the plaintiff, 
as the case may be], whereby the plaintiff lias 
sustained damage to the amount of £ . 

2. False Im/prisonment. — For that the defendant assaulted tlu^ 

plaintiff, and imprisoned and detained him in prisen, 
without any reasonable or probable cause, whereby 
the plaintiff has sustained damage to the amount of 
£ . 

3. For an illegal Distress. — For that the defendant sci^ietl 

and distrained certain goods and chattels ot the 
plaintiff, and ['‘ carried away” or “impounded,” as 
the case may be] and detained the same [“ until the 
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plaintiff paid the defendant the sum of £ or 

“ and converted and disposed thereof to his own use,” 
as the case may be], whereby the plaintiff has sus- 
tained damage to the amount of £ . 

4. Fov Trespass in a Dwelling-house and taking Goods 

therein. — For that the defendant broke and entered 
a certain dwelling-house of the plaintiff, situate 

at , and also seized and took therefrom certain 

goods and chattels of the plaintiff, and converted the 
same to his own use, whereby the plaintiff* has sus- 
tained damage to the amount of £ . 

5. For Injury from improper Driving. — For that the de- 

fendant [or wliere it was from the driving of the 
defendant’s seiTaiit, add, “ by the careless driving 
of tJie dcfendaiit’s servant ”] so improperly drove a 
certain cart [or “ carriage,” as the case may be] that 
it struck and injured a certain horse [or “ carriage,” 
as the case may be] of the plaintiff, whereby the plain- 
tiff has sustained damage to the amount of £■ . 

(1 . / njury f rom improper Navigating. — F or that the defendant 
[or where it was from the act of the defendant’s ser- 
vants, add, “by the mismanagement of the defendant’s 
servants ”] so improperly navigated a certain vessel 
[or “ barge,” as the case may be] that it struck and 
injured a certain vessel [or “ barge,” as the case 
may be] of the plaintiff’, whereby the plaintiff’ has 
sustained damage to the amount of £ . 

7. Trover for Goods, ^c . — For that the defendant converted 
and disposed of to his own use certain cattle [or 
bills of exchange, securities for n)oney, goods and 
chattels, as the case may be] of the plaintiff’, which 
came to him by finding, whereby the plaintiff has sus- 
tained damage to the amount of £ , 

ClIAKACTER WHICH PLAINTIFF SUES FOR ToUT. 

1. Husband and Wife, (a) — For that the defendant assaulted 

and beat the said [insert here the Christian 

name of the wife] then being the wife of the said A. li. 
[the name of the husband], whereby the plu^intiff’s 
have sustained damage to the amount of £ . 

2. Assignees . — For that the defendant converted and disposed 

of to his own use certain goods and chattels [as the 
case may be] of the plaintiffs as assignees of the 
above bankrupt, which came to him by finrling, 


(a) When the husband has hcen put to expense in consequence of 
lie injury to his wile, he should .sue alone, according to form No. 1, 
). 307. 
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whereby the plaintiffs as such assignees have sus- 
tained damage to the amount of £ . 

3, Executors. — For that the defendant converted and disposed 
of to his own use certain goods and chattels [as the 
case may be] of the plaintiffs, as executors of tin* 
above testator A. B., which came to him by finding, 
whereby the plaintiffs as such executors have sus- 
tained damage to the amount of £ . 


Particttlaks of Plat stiff’s Demand in Action or 
Contract. 


No. 


In the County Court of 
(Seal.) 


at 


f A . Plaintiff, 
Between < and 

C C. D.y Defendant. 


The following are the particulars of the plaintiff 's demand, 
referred to in the annexed summons : — 


1846. 


£ s, d. 

August 12. To making and erecting a bookcase... 15 0 0 


[Here set out the various items of the plaintiffs 
bill. If the items are numerous, and a bill has 
been delivered to the defendant, it may often be 
sufficient to state them in the following manner; — ] 


To amount as per bill delivered for'^ 
goods sold [or for doing certain 
work, describing it, as the case y 
may be], between the day 
of and the day of 1846_^ 

To wages due from the defendant" 
to the plaintiff for services per- 
formed from the day of 
to the day of 1847, at 
£ per month ^ 


10 14 0 


8 0 0 
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To the amount of the bill of ex-^ 
change [or promissory note, as I 12 0 0 

the case maybe], mentioned in [ 
the annexed summons J 


Sept. 8. To cash lent to the defendant , 


2 0 0 


Oct. 2. By cash received from the defendant £ 
Balance due £ 


Given mdev the Seal of the Court Hm day of 18 . 

Clerk of the Court. 

To the above-named defendant. 


Particulars of Plaintiff’s Cause of Action in Actions 
FOR Tort. 


No. 

In the County Court of 
(Seal.) 


at 


CA. B.y Plaintiffs 
Between -< and 

^ C. D.S Defendant. 


The following are the particulars of the plaintiffs cause of 
action referred to in the annexed summons : — 

For the injury mentioned in the annexed summons sus- 
tained by the plaintiffs on the day of last. 

Also for the following expenses incurred by the plaintiff 
in consequence of such injury: 

[Here set out the expenses.] 

Also for the loss of\ox injury to, as the case may be], 
the following goods: 


[Here specify them.] 


Given under the Seal of the Court this day of 18 

Clerk of the Court. 


To the above-named defendant. 
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Consent for an Order to pay Debt and Costs, (a) 
No. 

In the County Cmxrt of af 

CA. B.f Plaintiffs 
Between < and 

C C. D.j Defendant 

/ hereby consent to an ord&r of th^ said court being nuidcs 
that the plaintiff do recover against me the sum of £ for 
his debt [or damages ^ as the case may be], in this actions 
together with the costs incurred by him therein^ and that J 
do pay the same to the clerk of the said court at his office 07i 
the day of next [or by instalments, at such periods as 
the court shall order']. Dated this day of 18 . 

Signed [C. D.] 

Witness (h) 

Clerk of the said Court. 


341. Clerk to give Plaintiff a Note on entering 
Plaint. — By rule 3 the Clerk is required to give the 
})laintiff on his entering his plaint a note in the form 
prescribed. 

Rule 3. At the time of entering the plaint, the Clerk of the 
Court shall give to the plaintiff* a note according to the form in 
the said schedule ; and no money shall be paid out of Court to 
the plaintilf unless on production of such note, or by order of 
the Judge. 

And the following is the form of such note : 

4. Plaintiff’s Note on entering Plaint, (c) 

No. 

County Court of at 

£ Fees paid. 

The above cause [or causes] will be tried at 


(a) This form may he useful when both parties are anxious to save 
the expense of pro^ng the plaintiff’s case at the trial ; and the same 
has been framed by analogy to a Judge’s order in the superior courts 
for payment of debt and costs, so as not to require a stamp, or to 
amount to a cognovit within the meaning of the 1 & 2 Viet. c. 110, 
8 9 : (see Bray v. Mamon, 8 M. & W. 6G8; and Baker v. Flower, 8 
M. &W.670.) ^ ^ 

(&) This is not necessary, but for greater security may be advisarde. 
(c) Where a plaintiff enters several plaints, one note will be sum* 
cieiit, specifying the numbers of the plaints. 
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an at o'clock in the fore- 

noon. 

To A. B. 1 (Signed) 

the above-named plaintiff . > 

Office at j 'Cleric of the Court. 

Hours of attendance from 10 to 4. 

Take notice^ you must bring this note with you when you come 
to the court, or to the office of the clerk, for any purpose, and 
in case of loss of it, you mmt immediately give notice thereof 
at my office. 

You may have a .mmmons to compel the attendance of any 
witnesses, or for the production of any books or documents you 
may require, on early application at the office of the clerk, and 
on payment of the expenses thereof 

342. Particulars of Claim to he given by Plaintiff. 
— Rule 2 requires in certain cases that as many 
copies of the plaintiff’s particulars of demand or 
cause of action shall be delivered at the office of the 
Clerk on entering the plaint as there are defendants, 
with an additional copy to file ; as follows : 

Kiile 2. On entering the plaint, the plaintiff shall, if the sum 
sought to be recovered shall exceed 6^., deliver at the office of 
the clerk as many copies of a statement of the particulars of 
his demand or cause of action as there are defendants, with 
an additional copy to file: provided always, that in all cases, 
the Judge, in his discretion, and on such terms as he may 
tliink fit, may adjourn the cause at the hearing, for the delivery 
of a statement of particulars, or further particulars. 

These particulars should accurately and minutely 
state the subject-matter of the plaintiff’s demand, for 
they are in fact the substitute in the practice of 
the County Courts for the declaration in the Superior 
Courts. It . should be remembered, in framing them, 
that they constitute the only notice the defendant has 
of the demand which he is to come prepared to meet, 
and such reasonable accuracy in its statement will be 
required by the Courts as shall secure the defendant 
against surprise. Again, it is to be borne in mind, 
that the plaintiff himself will be btiund by his own 
particulars; that he will not be permitted to travel out 
of them or to prove anything not there distinctly 
demanded. Should he make any omissions, he will 
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lose the items omitted : if he inserts any he is unable vi. 
to prove, he will be liable to pay to the defendant any pbSce 
costs he may incur by reason of that portion of the claim. 

The rule makes it compulsory to deliver particulars 
of demand only in cases where the sum sought to be ^ 
recovered exceeds 51.; but it would appear on prin- 
ciple that even in other cases there ought to be some 
particulars accompanying the summons, and the latter 
portion of the section empowers the Judge to adjourn 
the case in order that a statement of particulars, or 
better particulars, may be delivered. The words of 
the rule are general, and the discretion of the 
J udge to order the delivery of a statement of parti- 
culars is not confined to cases where the demand is 
above 5L, but it extends to all actions whatever. 

The following are forms of particulars of demand : 


Statement of Particuiaks in Actions of Assumpsit 
AND Debt. 

No. 

In tfie County CovH of at 

f ^4 . A , Haintiff] 

Between < and 

( (7. Defendant. 

The plaint has been entered to recover the sum of ten pounds particulars 
due on the following item^ of account: JjJ assumpsit 

[Here insert a copy of the account, with the’dalos of delivery 
of goods or work done, j 

Above are the particulars of the plaiutiffs demand in thU 
•action. Dated this day of 18 . 

A. B., Plaintiff. 


PxVKTICUUAKS ON A HaUANCE OF AN AOCOIINT. 

[Heading as above.] 

TVie plaint has been entered to recover the sum of ten pounds particulars 
being the balance due to the pla/iniiff upon the following items 
account : 

[Set out pl:iintifl”s account in detail, and the total, £ s. d. 

say] 25 0 0 

[^Ihtefro 7 n plaintiff to defeitdiint for rent, as the 

case may be] 1^ ^ 

Balance due to the plaintiff X 10 0 0 

[Conclusion as above.] 
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Particulars on a Bill of Exchange or Promissory 
Note. 

[Heading as above.] 

The plaint has heen entered to recover the sum of ten pounds 
the armmt of a certain Hll of exchange [or promissory wo<e], of 
which the following is a copy [here state copy of bill or note]. 
[Conclusion as above ] 


Particulars on an Agreement. 

[Heading as above.] 

The plaint has heen entered to recover the sum of ten pmmds 
the amount due to the plaintiff upon a certain agreement in writing^ 
made with the plaintiff by the d^fendant^ of lohlch the follow- 
ing is a copy [add copy of agreement, or, if it be very long 
or apply to some other matters not the subject of the present 
action, it will suffice to state it thus, the substance of which said 
agreement^ so far as it relates to the demand which is the sub- 
ject of this action is as follows : — here state the substance of 
the agreement as it affects the present suit.] 


Particulars in an Action on Covenant. 

[Heading as above.] 

Th^ plaint has been entered to recover t>oenty pounds, being 
the amount due from the defendant to the plaintiff under and by 
virtue of a certain deed bearing date the day of 

and made between E. F. and G. H. 

[Conclusion as above.] 

343 . Particulars in Actions of Tort. — In actions of 
tort, the particulars should state briefly, but distinctly, 
the grounds of the action, that is, the grievance of which 
the plaintiff complains, with the time and place at 
which it was committed. But it would appear, that 
some of the Judges have held that statement of time 
and place, however desirable, is not necessary to the 
validity of a plaint. Thus, in an action for an as- 
sault, it was held by the Judge of the County Court 
of Kent that the summons (which follows the plaint 
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in this respect) was sufficient, although it did not Book vi. 
specify any day on which the assault was committed : 

{Spooner v. Sutton, 1 C. C. Chron. 213). And the 
Judge of the Berks County Court has held, that a 
summons for an assault need not state the time when, 
and place where, it was committed, as/' the substance 
of the action,” for only one assault being in question 
no surprise could accrue to the defendant from the 
omission, and the cause of action was substantially 
stated without it : {Anon. 1 C. C. Chron. 123.) 

The following are forms of particulars of demand 
in tort j they may with ease be adapted to the par- 
ticular facts of each case. 

Form of Particulars in an Action of Tort. 

No. 

In the County Court of at 

fA. J^laintiffj 

Between < and 

V C. Z>., Defendant. 

This plaint has been entered to recover the sum of twenty 
pounds which the plaintiff claims of the defendant for 

An assault committed upon the plaintiff by the defendant. Assault. 
at in the parish of in the county of on 

the day of 18 . 

OR, 

A trespass committed by the defendant on the day Trespass to 

of 18 , upon a certain close of the plaintiff, situate 

at in the parish of in the county of 

OR, 

Tlie false imprisonment of the plaintiff by the defendant at False impri- 
the parish of in the county of on the day 

of 18 . 

OR, 

Ntigligently driving a cart of the defendant against a cart Case for 

ucfirlifiTciit 

of the plaintiff and thereby injuring tits same at the parish dr/ving. 
of in the comity of on the day of 18. 

OR, 

For that the defendant, being a cbmmon carrier, did so negli- Case t^mnst 
gently carry a certain parcel of goods to him committed by the 
plaintiff to be carried from A. to B., on the day of 
18 , that the same ioas lost. 
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Book VI, or, 

THE 

PBAcrioE. For that the defendant, being an innkeeper, did receive of 
Caj^\. plaintiff a certain carpet hag containing divers valuable 

The Plaint, goods, and did so negligently guard the same that it was lost to 
Case against plaintiff. 

an mn eeper ju manner varying it for each particular case.] 


A hove are the particulars of the plaintiff's demand in this 
action. Dated this day of 18. 


A. B., Plaintiff. 


Statement of PAUTicuiiAiis in Trover. 

[Heading as above.] 

Particulars Tim action is brought to recover the sum of twenty pounds 
in trovei . unlaipful detmtion and conversion of [describe the 

property detained.] 

Dated this day of 18 . 

A . B., Plaintiff. 


Abandon- 344 . Excess must he abandoned. — It will be remem- 
SceL. bered that, to enable an action to be brought for the 
recovery of a demand exceeding 20/. the plaintiff 
must abandon the excess above that sum, and this 
should be done in the particulars of demand. (See 
ante, p. 230.) The form of such particulars may be 
as follows : 


Form of Particulars when Plaintiff abandons 
Excess above 20/. 


No. 


In the Comity Court of at 

r -4. B., Plaintiff, 
Between < and 

tc. D., Defendant. 

This plaint has been entered to recover the sum of twenty 
pounds, part of the sum of thirty pounds which the plaintiff 
claims to he due to him from the defendant. But the plaintiff 
having abandoned the excess of siwh claims beyond the sum of 
twenty pounds, now demands of the defendant the sum of twenty 
pounds upm the following particulars, namely, 

[Here give full particulars of the entire claim of 30/. (or as 
the case may be)]. 
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The above are the partieulars of the plaintiff's demand in 
this action. Dated this day of 18 . 

A. B.y Plaintiff 

345, Other Points to he observed. — ^The particulars 
must be written in English, — it will not suffice even 
in Wales that they be written in Welsh : (Evans v. ! 
Hammer, 1 C. C. Chron. 1.) llie practitioner must be 
cautious not to state the particulars too generally. 
Where the particulars of demand stated only, “ To 
bill delivered, "Jl. 185. it was held not to be such 
a statement of particulars as was required by the Act : 
{Demhlebee v. Ross, 1 C. C. Chron. 152.) So where 
the particulars stated only, “To amount of goods 
sold and delivered 20/. : ” {Jo7ies v. Howell, 1 C. C. , 
Chron. 22.) So where the plaint was “For 2/. iGs. 
for work and labour done,^’ but the summons and 
particulars were for “ a balance of account,” the Court 
{Berkshire) adjourned the hearing for plaintiff to fur- 
nish precise particulars of his demand : (Slade v. . 
Davis, 1 C. C- Chron. 123.) And where the plaint 
was for “ money lent,” the plaintiff was not allowed 
to recover for money expended : (Coley v. Waddels, ' 
1 C. C. Chron. 15, Warwickshire.^ 

But, on the other hand, there are many reported 
cases in which the Courts have shown an inclination 
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not to be very strict in the requirement of verbal or 
even substantial accuracy in the particulars of de- 
mand. Thus, “ money lent and advanced ” was held 
to be sufficient to let in evidence of money paid to 
defendant’s use ; (1 C. C. Chron. 39, Oi^orc/s/tire.) 

Under a claim in plaint and particulars for “ tuition 
of defendant’s sons, James and Henry,” evidence was 
allowed to be given of tuition to another son William, 
the words James and Henry being rejected as surplus- 
age, and the particulars read as if they had stood 
only “ for tuition of defendant’s sons,” not naming 
them: (Colloys v. Curtis, 1 C. C. Chron. 24, Kent.) So CoVtrys V. 

“ money lent ” was held to be a sufficient statement 
of the substance of the action in an action on a pro- 
missory note, if money lent was shown to be the 
consideration of it : (Huxtable v. King don, 1 C. C. iiuxtaUe v. 
Chron., April, 1 848.) Where a promissory note was 
for 4/. and the plaint and summons claimed interest, 
not specifying the amount, and the Court fees were 
good for 4/. only, the plaintiff was allowed to recover 
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Book vi/^ 5^. 4^,, including six years’ interest : (Davis v. Davies , 
pKACTicE. 1 Chron. 81, dardigansUre,) 

— So also where, in an action by the husband for an 
J^sault on his wife, the summons stated that the 
— * defendant assaulted and beat ” plaintiff’s wife, and 
^vis V. the particulars alleged the committal of a gross out- 
rage and violent assault ” on plaintiff’s wife, but did 
not aver a beating, the variance was held immaterial: 
coonihe v. {Coombe V. Potter y 2 C. C. Chron. 92.) 

In one case the Court has not required particu- 
lars to state, in an action for rent, the parish in 
Brand which the premises are situate: {Brand v, South-^ 
Bouthgate. gate, 1 C. C. Chron. 15.) But in Kanhy v. Roach 
(1 C. C. Chron. 321), the Judge of the White- 
*’ chapel Court held that, if a summons for recovery 
of possession misstates the parish in which the 
tenement is situated, it will be void. It seems, 
however, that the chief reason for this decision was, 
that in an action for the recovery of a tenement 
the jurisdiction of the Court must depend on the 
I'articuiars situation of the premises. And, notwithstanding the 
of demand, decision in Brand v. Southgate, we would 

recommend that, in all cases of tort, the time and 
place be stated in the particulars, and it would be 
desirable that the Judges should exercise considerable 
strictness in requiring an explicit, although not tech- 
nical, setting out of the cause of action in the par- 
ticulars, recollecting that these are the only informa- 
tion given to the defendant of the demand he must 
come prepared to meet. Hitherto they have been 
somewhat too lax in this respect. 

Bc(yre v. Omissions of dates may be excused : (Score v. 
Cooknutn. Cookman, 1 C. C. Chron. Dorset.) On the sale of 
a cow, another cow of smaller value, warranted sound, 
and the balance in cash, were given as payment. It 
was agreed that, if the cow was not sound, its value 
fixed should be paid in cash. The cow proved to be 
unsound, and died, and an action was brought for 
“ goods sold and delivered,"^ and it was held to have 
been rightly so brought, and that it needed not to 
ciiffex. have been an action on the warranty: {Cliff e v. 

Underhill. Underhill, 1 C. C. Chron. 209, Birmingham.) Where 

a Bailiff detains goods wrongfully, the cause of action 
was allowed to be described as “ contract in detinue 
Eimt V. {Elliott V. Perkins, 1 C. C. Chron. 6, Yorkshire.) 

Perkins. And where the plaint was for 10^. “in suit for a 
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le^^acy,” it was held to be good on the objection that ^ook vi. 
it ought to have been in debt : ” (Skinner v. SUn- «« 
ner, 9 Law T. 87, Cambridgeshire.) r»^cB. 

iTie summons and particulars must substantially V 
agree, that is to say, the cause of action stated in the ^ * 
summons must appear in the particulars ; they must sinner v. 
not contradict each other, although they may explain • 
one another, and an omission in one may be supplied 
by the other ; for the summons and particulars may 
be construed together, to show the cause of action : 

(Findlay v. Kingsland, 1 C. C. Chron. 65, East Ftndiay v. 
Kent,) And the particulars form part of the summons, Kimjskind. 
and if correct, will cure an omission in the summons 
itself: {Sims v. Bmhy 1 C. C. Chron. 15, Berk- Sims V. Rush, 
shire.) Where the summons claimed 20Z., but the 
particulars served on defendant amounted to 21/. 14s. 
the Court ordered a fresh summons, although the 
copy of particulars filed with the Clerk admitted pay- 
ment of 1/. 14s. : (Blakemorev, Wright, 1 C. C. Chron. Diakermm v. 
15, Warwickshire.) Where the summons was for 
cattle and sheep,” and the particulars were for “ 
and sheep,” the summons was dismissed : {James v. James v. 
Grove, 1 C. C. Chron. 38, Worcestershire.) So when 
the summons was for 19/. 5^., for goods sold and Particulars 
delivered,” and the particulars were for 3/. 6s. for ofdomand. 

cash lent,” and 3/. 11s. for *^cash paid,” the sum- 
mons was dismissed with costs : {Hut ter v. Cowell, Hutter v. 

9 Law T. 87.) And in one case where the summons 
differed from the particulars in the statement of the 
cause of action, liberty to amend was refused, although 
the particulars were correct : {Evans v. Owens, 1 C. Evans v. 

C. Chron. 81, Cardiganshire.) And where the sum- Owens. 
mons was for goods bargained and sold,” and the 
evidence was of goods manufactured to order, the plain- 
tiff was nonsuited: {Rose v. Henderson, 1 C. C. Chron. Ro.se v. 

62, Staffordshire.') But the propriety of this decision 
may be doubted, and it was questioned in Wilson v. v. 
Crowe (1 C. C. Chron. 82, Cambridgeshire.) trmoe. 

But, on the other hand, the Courts will usually 
construe the summons and particulars very liberally, 
and disallow merely technical objections, taking care 
only to see that the party for whose benefit the state- 
ment is supplied cannot reasonably be misled by it. 

Thus, where a party, by mistake, claimed in his par- 
ticulars less than he claimed in his summons, and less 
than he was entitled to, he was held not to be con- 
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eluded thereby: (Watson v. Hemingway, 1 C. C. 
Chron. 154.) And where the particulars claimed 
58/. 95. but without expressly abandoning? the excess, 
the plaintiff was permitted to abandon the residue at 
the hearing, the defendant not having been misled or 
inconvenienced by it: (Anon. I C. C. Chron. 81, 
Berkshire.) And so in Webster v. Littler (\ C. C. 
Chron. 104), an objection was overruled that the par- 
ticulars did not contain an abandonment of the excess. 
And where the summons was on contract,” but the 
particulars and the cause of action as proved were 
founded in tort, the variance was held immaterial : 
(Cobby. Taylor, 1 C. C. Chron. 211, Dorset.) But 
this appears to us to be straining liberality of con- 
struction, for here there is an obvious variance, and 
in a matter which affects the jurisdiction and the 
cause. The whole i)roceedings form one record, and 
an entry of a plaint on contract cannot, by any stretch 
of construction, be read so as to sustain a verdict, 
damages, and costs for tort. 

The particulars will not supply an entire omission 
in the summons of any statement of the substance ol 
the cause of action : (Evans v. Owens, 1 C. C. Chron. 
1 , Cardiganshire.) The decisions are conflicting upon 
the question whether it is necessary that, in an action 
for above 5/., the summons should refer to the par- 
ticulars by some such words as “ particulars of which 
are hereunto annexed,” or the like. In Nicholls v. 
Davey (1 C. C. Chron. 62, Cornwall), and in Hall v. 
Bennett (1 C. C. Chron. 24, Hampshire), it was held 
not to be requisite; but otherwise in Anderson v. 
Merrefield (1 C, C. Chron. 38.) 

The 2nd rule made by the Judges requiring par- 
ticulars to be delivered in cases where the amount 
claimed exceeds 5/., is not to be taken as imperative 
in every case, and clearly not in an action on a promis- 
sory note, and for interest thereon : (Hall v. Bennett, 
1 C. C. Chron. 24, Hampshire.) 

From the foregoing observations the following 
general rules may be deduced : — 

1st. The particulars must agree with the summons. 

2nd. They must be limited to the cause of action 
disclosed in the summons. 

3rd. The plaintiff cannot give evidence of any 
matter not stated in the particulars: (1 Arch. N. P. 
14.) 
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4th. No particulars are necessary where the demand 
is of such a nature as to be sufficiently explained by 
the summons. 

346. TVAen to take the Objection, Sfc, — Where the 
plaint or particulars are irregular or defective, the most 
convenient plan will be to take the objection at once, 
if the defect appears on the face of the proceedings. If 
the defect be not one of substance, it seems that a delay 
in taking the objection will amount to a waiver, other- 
wise not. However, Mr. Furnbr, J udge of the Sussex 
Court, held that an objection to the principle of a 
plaint should be made before the case commences ; 
but an objection to the sufficiency of a plaint, as 
regards some part of the case only, may be reserved 
until the evidence has been gone into : (Hewitt v. 
Hollingdale, 2 C. C. Chron. 119-) 

347. Amendment. — Where the defect is a mere 
irregularity, the Court may order an amendment. 
Thus, where the name of the plaintiff was improperly 
spelt, the Court refused to nonsuit, but ordered the 
plaint and summons to be amended: {Braizer v. 
Smith, 2 C. C. Chron. 269. Sheriff'^s Court, City.') 
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SUMMONS AND PARTICULARS. 


1. Form and Requisites op Summons. 

348. Suits to he hy Plaint. — ^When the plaint has 
been entered, it is the duty of the Clerk of the Court 
to issue a summons in tne form prescribed by the 
Judges, and containing the substance of the plaint. 

Sect. 59. And be it enacted, that, on the application of any 
person desirous to bring a suit under this act, the clerk of the 
Court shall enter in a book to be kept for this purpose in his 
office a plaint in writing, stating the names and the last known 
places of abode of the parties, and the substance of the action 
intended to be brought, every one of which plaints shall bo 
numbered in every year according to the order in which it shall 
be entered; and thereupon a summons, stating the substance of 
the action, and bearing the number of the plaint on the margin 
thereof, shall be issued under the seal of the Court according to 
such form, and be served on the defendant so many days before 
the day on which the Court shall be holden at which the cause 
is to be tried, as shall be directed by the rules made for regu- 
lating the practice of the Court, as hereinafter provided; and 
delivery of such summons to the defendant, or in such other 
manner as shall be specified in the rules of practice, shall be 
deemed good service; and no misnomer or inaccurate description 
of any person or place in any such plaint or summons shall 
vitiate the same, so that the person or place be therein de- 
scribed so as to be commonly known. 

Buie 4. The summons to appear to a plaint shall be issued 
according to the forms in the schedule, and shall be dated as of 
the day on which the plaint was entered. 
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The following is the form referred to : 

1. — Summons to appear to Plaint. 

No. of plaint. 

In ike County Court of at 
(Seal.) A. B,, Plaintiff, 

against 

C. /)., Defendant. 

You are hereby summoned to appear at a County Court to he 
holden at on the day of 

at the hour of in the forenoon, to answer the 

above-named plaintiff in an action on contract [or, in cm action 
ior tori], for [here state the substance of the cause of action.] 


Book VI. 

THE 

PBACTIOE. 

Gap. 2 
Summons 
and 

Particulars. 


£ 8. d. 

Debt or claim.,..,., 

Cost of summons and service 

Paging money into and out of Court, en- 
tering satisfaction, ^ 


£ 

[the j)ariiculars of which are hereunto annexed, where the The Bum- 
cause of action exceeds 5/.] ; and take notice, that in case youshaU 
have been personally served with this summons, an application 
may be made immediately after a Jttdgment has been obtained 
against you, to commit you to prison, under the provisions of 
the statute in that behalf made and provided, in which case me 
Judge of the said Court will proceed to hear and determine 
such application, and make such order thereupon as he shall 
think fit, whether you shall be then present or net. 

Given under the seal of the said Court, this day 

of 18 . 

Clerk of the Court. 

To the above-named defendant. 

[N. B. — See Notice at back of this summons.] 

The following notice must be endorsed on the back 
of the summons : 

Notice. 

N, B. — If you admit the whole or any part of ike plaintijff’s 
demand, by paying into the office of the Clerk of the Court 
at the amount so admitted, together with the costs. 
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jive clear days before the day of appearance, you will avoid 
amj furih&r costs, unhe^, in case of part payment, the plaintiff 
at the hearing shall prove a demand against you exceeding the 
sum so paid into Court. 

Jf you have any defence to the demand, by way of set-off, or 
on account of your being an infant, or married woman, or by 
reason of the Statute of Limitations, or of your discharge by 
banhruptcy, or under any act for the relief of insolvent debtors, 
the same cannot be admitted unless you give notice thereof in 
writing, and if a seUoff, of the particulars of suck set-off, to 
the Clerk of the Court, at the above-named office, Jive clear days 
before the day of hearing. 

If the debt or claim exceed jive pounds, you may have the 
cause tried by a jury, on giving notice thereof in writing at the 
said office of the clerk two clear days at least before the day of 
trial, and on payment of the fees for summoning, and payable 
to such jury. 

Notices of defence cannot be served unless the fees for enter- 
ing and serving the same be paid at the time the notices are 
given. 

You may have a summons to compel the attendance of any 
witness, and the production of any books or documents, on ap- 
plying at the office of the Clerk of the Court. 

Bring this summorhs with you when you come to the Cowrt or 
to the office of the Clerk. Office hours from 10 to 4. 

349, Classification of Actions, — llie actions for 
Actions"on ^hicli a summons may issue in the County Court 
contract. are divided into two classes, actions on contract and 
actions for tort. 

Tlie actions on contract are : — 

1. Assumpsit. 

2. Debt. 

3. Account, 

4. Covenant. 

6. Detinue, (a) 


(a) It has been doubted whether detinue can be brought in the 
New County Courts, and there are many reasons for holding that it 
cannot. See Wickfiam v. Lee (1 Cox & Mac. 119) ; see also Lloyd on 
Prohibition, p. 100, n. See also Talbot v. Froggett (2 C. C. Chron. 6.) 
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The actions for torts are : — 

1. Trespass to land. 

2. Trespass to personal property. 

3. Trespass to the person. 

4. Case. 

5. Trover. 

6. Replevin, (b.) 

The 59th section of the statute directs that the 
summons shall state the substance of the action, which 
may be done as follows in the various forms of action : 
see also for other statements of action in the plaint, 
p. 340. 

1. Assumpsit. 

“ In an action on contract ; — For that you in con- 
sideration of promised the plaintiff [state 

the contract], but that you have not performed your 
said promise ; whereby the plaintiff hath sustained 
damage to the amount of £ 

For that you are the acceptor of a bill of exchange, 
dated , drawn by the plaintiff for £ 

at months affcer date, and now due and 

unpaid. 

For that you are the drawer of a bill of exchange, 
dated , drawn by you and accepted by A. B., 

payable to the plaintiff or his order, two months date, 
for £ which was duly j)resented for payment 

when due, and was not paid, of which presentment 
and nonpayment you have had due notice. 

For that you are the indorser of a bill of exchange, 
dated , drawn by A. B. upon and accepted by 

C. D- for £ , at months after date, and in- 

dorsed to the plaintiff, which was duly presented for 
payment when due, and was not paid, of which pre- 
sentment and nonpayment you have had due notice. 

For that you are the maker of a promissory note 
for £ , dated payable months after 

date to the plaintiff or his order, and now due and 
unpaid. 

For that you are the indorser of a promissoiy note 
of A. B., for £ , payable to C. D. on demand, 

and by him indorsed to you, and by you indorsed to 

(6) The practice in replevin yrill be treated of separately. 

' K K 
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Aeeepior. 
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exchange, 
Indorse 
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On a 
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sorv note, 
indorsee 

Indorser, 
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the plaintiff ; which was duly presented for payment 
when due, and was not paid, of which presentment 
and nonpayment you have had due notice. 

2. Debt. 

“ In an action on contract; — For that by a judgment 
of Her Majesty’s Court of , of Term, 

A. D. 18 , you are indebted to the plaintiff in 

£ , and that you have not paid the same. 

For that by your bond, under your seal, dated 
, you are indebted to the jilaintiff in the sum 
of £ , and that you have not paid the same. 

For that by your deed, under your seal, dated 
you granted an annuity of £ , to the plaintiff, 

and that £ for one year’s annuity is now due 

from you to the plaintiff, and is now unpaid. 

In an action on contract ; — For that you are in- 
debted to the plaintiff in £ for [goods sold and 

delivered to you by the plaintiff], and that you 
have not paid the same. 

Or, for goods bargained and sold to you by the 
plaintiff; 

Or, for work done for you by the plaintiff ; 

Or, for money lent to you by the plaintiff; 

Or, for money paid for you by the plaintiff; 

Or, for money had and received by you for the 
plaintiff ; 

Or, for money found to be due from you to the 
plaintiff on an account stated between you and him ; 

Or, for interest on money lent to you by the plain- 
tiff, which interest you agreed to pay him ; 

Or, for work, labour, care, and diligence done, per- 
formed and bestowed for you by the plaintiff as an 
attorney ; 

Or, for medicines and other things administered, 
applied and delivered to you and your family by the 
plaintiff, as a surgeon and apothecary ; 

Or, for the carriage of goods for you by the plain- 
tiff; 

Or, for the use and occupation by you of a certain 
house of the plaintiff; 
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Or, for the good-will of a certain business relin- 
quished by the plaintiff to you ; 

Or, for fixtures of, and in a certain dwelling-house, 
sold and delivered to you by the plaintifi*; 

Or, for meat, drink, and lodging provided for you 
by the plaintiff ; 

Or, for hay and corn and stabling for your horse, 
provided by the plaintiff at your request ; 

Or, for the depasturing and feeding certain cows 
belonging to you by the plaintiff at your request. 

3. Account. 

“ In an action on contract ; — For that you did not 
account with the plaintiff in respect of and are 

now indebted to him in £ with respect to the 
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4. Covenant. 


“ In an action on contract ; — For that by your broach 
deed under your seal, dated , you covenanted of covenant, 

to, &c. , and that you have broken the said. cove- 

nant, whereby the plaintiff hath sustained damages 
to the amount of £ 


1. Trespass to Land. 

In an action for tort; — For that you unlawfully For entering 
entered a close of the plaintiff, and there trod down 
the grass [or as the case may be], whereby the plain- 
tiff has sustained damage to the amount of £ 

2. Trespass to Personal Property. 

“ In an ac-tion for tort;— For that you did break For injury to 
and injure a certain carriage of the jdaintiff [or as the persomii 
case may be] whereby the plaintiff hath sustained •'* 
damages to the amount of £ 

3. Trespass to the Person. 

“ In an action on contract ;— For that you assaulted For an 
and beat the plaintiff, whereby he sustained damage 
to the amount of £ 

Or, For that you did unlawfully imprison the for false im- 
defendant, against his will, whereby he sustained prisonment. 
damages to the amount of £ 

K K 2 
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4. Case. 

In an action for tort ; — For tbat you, as a carrier 
for hire, were entrusted with a parcel of goods of the 
plaintiff, to be carried from to , and that 
you by your negligence and carelessness lost the 
same, whereby the plaintiff hath sustained damages 
to the amount of £ 

Or, For that you kept a dog which you knew was 
accustomed to bite mankind, and the said dog did 
bite and lacerate the arm of the plaintiff, whereby 
the plaintiff sustained damages to the amount 
of £ 


6. Trover. 

“ In an action for tort ; — For that you converted a 
spade belonging to the plaintiff to your own use, 
whereby the plaintiff hath sustained damages to the 
amount of £ 

350. Particulars of Demand must be annexed to the 
Summons. 

Rule 5. The Clerk shall annex to each summons to be served, 
one of the copies of the statement of the particulars of the 
plaintiff’s demand furnished to him pursuant to rule 2, sealed 
with the seal of the court. 

As to particulars, see ante, p. 363, et seq. 

351. The Plaintiff will, at the Trial, he restricted to 
the Cause of Action stated in the Summons. 

Sect. 7 5. And be it enacted, that no evidence shall be given 
by the plaintiff on the trial of any such cause as aforesaid of 
any demand or cause of action, except such as shall be stated 
in the summons hereby directed to be issued. 

It would appear that the terms demand^' and 

cause of action/’ as used in this section, are to a 
great extent synonymous, and mean what may be the 
subject of one action in the County Court. See Grimb” 
ley V. Aykroyd (1 Ex. 479). It seems, therefore, that 
the summons need not specify each item or each par- 
ticular contract, but that evidence may be given of 
any separate demand which is contained in the general 
cause of action, though it be not specifically named. 



THB COUNTY COURTS. 


389 


The general cause of action must, however, be Booit vi. 
correctly stated ; thus it was held by Mr. Trafford, 

Judge of the Birmingham Court, in the case of Coley * 

V. Waddells (1 Cox & Macrae, 26), that the plaintiff 2. 
could not, under a summons for money lent, recover 
money expended for the defendant’s use. Particulars. 

Thus, also, where a summons stated the action to — 
be brought “for goods sold and delivered by the actiormusi 
plaintiff to you,” but it appeared that the goods had ^onectiy 
been supplied to the defendant’s husband (since de- 
ceased), the plaintiff was held not entitled to recover. ^wauJeiis 
Per Mr. Collyer, Judgeof the Cambridgeshire Court, (i Cox & 
in the case of Tomson v. Marshall, and the Judge of 
the Westmoreland Court in Clarke v. Winskill (1 (’. Tomson v. 
C.Chron.38.) 

The Judge of the Oxfordshire Court, however, Wimm 
decided that evidence may be given of money paid to ) 

the defendant’s use under a summons “ for money 
lent and advanced : ” {Bigger staffe v. Payne, 1 C. C. o r. 
Chron. 39.) C.Chron.aJ^.) 

The following are the most important reported deci- UccisionN as 
sions of the Judges of the County Courts as to what sufflckiil* ^ 
is a sufficient statement of the cause of action. • statement. 

On the sale of a cow, another cow of smaller value, aujire v. Un~ 
warranted sound, and the balance in cash, were given derhiii {\ c. 
in payment. It was agreed that if the cow was not 269 ?)^'^”' 
sound, its value fixed should be paid in cash. The 
cow died, and an action was brought for “ goods sold 
and delivered.” The Judge of the Birmingham 
Court held that the form of action was right, and 
need not be for breach of warranty : {Cliff e v. Under- 
hill, 1 C. C. Chron. 209.) 

It was held by the Judge of the' Devonshire Court, iiuxtabkw 
in the case of Huxtable v. Kingdom (1 C. C. Chron. 

211 ), that “money lent” is a sufficient statement in chron. 2 ii.j 
the summons of a cause of action on a promissory 
note, if money lent were the consideration of it. 

In a case where the summons claimed 4/., the Daiivs y. 
amount of a promissory note and interest, without 
specifying the amount, and the Court fees were paid 
on 4/. only, the plaintiff was allowed to recover 5Z. 4s. 
including six years’ interest : and the attorney’s costs 
were granted. Per the Judge of the Caermarthenshire 
Court in the case of Davies v. Davies (l C. C. Chron. 

81 .) 
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Book VI. It was held by the Judge of the County Court of 
pkaSwb Kent, in the case of Colleys v. Curtis (1 C. C. Chron. 

— ' 24), that under a claim by summons and particulars, 
Ca 2 i. 2 . for tuition to the defendant’s sons, James and 
Henry,” evidence may be given of tuition to another 
Particulars, son, William, the words “James and Henry” being 
iUdumv' regarded as surplusage. 

CurtUi (1 c. Mr. Temple, Judge of the Staffordshire Court, in 
C.Chron.24.) the case of Rose v. Henderson (l C. C. Chron. 62), 
Rosey. the summons being for goods bargained and sold, 
* and the evidence being of goods manufactured to 
Chron. G2.) . order, nonsuited the plaintiff. 

Rpoomry. The Judge of the Kent Court held, in the case of 
C^Chron ^ Spooner v. Sutton (l C. C. Chron. 213), that in an 
213.) * action for an assault, the summons was sufficient, 

although it did not specify any day on which the 
assault was committed. 

The same was held by the Judge of the Berkshire 
Court [Anon. 1 C. C. Chron. 123.) 

Amendment 352. Amendment and Dismissal. — If the summons 
and dis- does not sufficiently state the cause of action, or is 

missal. otherwise defective, the only course open to the 

Judge seems to be to dismiss the summons, and it 
would appear that he has no power to amend it. The 
statute does not give the Judges any power to amend 
such process, and they have no such power at com- 
mon law. The Judge of South-West Wales accord- 
Kvan V. ingly held, in the case of Evans v. Owens (1 C. C, 
Chrm/sr)^* 3i)» that the summons cannot be amended by 

the particulars. And Mr. Trafpord held, in Coley 
V. Waddells, that if the summons be insufficient as 
to part of the claim, it will be dismissed, so as to 
enable the plaintiff to issue a fresh summons. 

Dismissal 353. Dismissal, a Proceeding in the nature of a 
of Efonsuii. — This dismissal, however, must, it seems, 

nonsuit? ^ be in the nature of a nonsuit, and the plaintiff must 
commence a fresh action, as the Judge has no power 
to direct a fresh summons to issue on the original 
plaint in such a case. The staiipte and rules con- 
template only one summons on each plaint, and in 
cases where the Statute of Limitations would be a 
bar to the action, if the plaintiff were obliged to 
commence a fresh action, express power is given by 



THE COUNTY COURTS. 


391 


the rules of practice to direct a fresh summons to Book vi. 
issue on the original plaint. 

” * pkaotice. 

354. No Misnomer^ Sfc.^ to vitiate Proceedings. — It 

is enacted by the 59th section of the statute that no Suiumom 
misnomer or inaccurate description of any person or 
place in any such plaint shall vitiate the same, so that 
the person or place be therein described so as to be com- >J'> nisTKime) 
monly known.” But the variance must not be such as [Jioc'eJdir.^s 
is calculated to mislead, otherwise it will be fatal, 
notwithstanding these provisions. Thus in the case 
of Foster and another v. Temple (1 Cox & Macrae, 

185), a summons was issued in which the defendant it 
was described as executor of William Thomi)Sou, ) 
whereas he was described in the plaint as executor of 
William Taylor. The Judge of the County Court 
dismissed the summons, and directed a fresh one to 
issue in order to save the Statute of Limitations. 
Afterwards, on an application fora prohibition, Patte- 
RON, J., said “that the first summons, which varied 
from the plaint, and was dismissed for irregularity, 
was no summons at all.” 

Where, in an action for the use and occupation of a urkjmkc v. 
field, against Jonathan Davies, the summons described 1^^ 
him as John Davies, which was the name on his carts, 
it was held by the Judge of South-West Wales, in 
Brig stoke v. John Davies and another (1 C, C. ('hron. 

22), that the summons was defective, as it did not 
appear that the defendant was commonly known as 
John Davies. 

Where one of several partners was sued alone for a — -v ovonyr 
debt, and described in the title at the head of the ’ 

sii iimoiis as George Taylor, but at the foot it was 
addressed to William Taylor, Mr. Hildyard held 

the variance fatal: ( v. George Taylor, 1 C. C. 

('hron. IG, Leicester.} 

355. JVaiver of Irregularity. — Mr. Stapylton, Wnivorof 
Judge of the Durham Court, in the case of Storey v. 

Smith (1 C. C. Chron. 103), held that where a defen- c 

dant, having been summoned by a wrong name, JjJ'/roji. lori.r 
ap|>eared to the summons generally, such appearance 
amounted to a waiver of the irregularity. If, how- 
ever, the defendant appears, either m person or by 
attorney, only for the purpose of taking the objection, 
the appearance in that case cannot be considered a 
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r,()OK VI. 356. On the Dismissal of Summons fresh Summons 
iKACT?cE. certain Cases. — When a summons has 

been dismissed on the ^ound of variance, the Court 
'iumimna order to save the Statute of Limitations, direct 

a»<i ” ^ summons to issue on the original plaint, dated 

Particulars, as of the day on which the original plaint was entered : 
onthTdis- {^^oster and another v. Temple, 17 L. J. 230, Q. B.; 1 
missal of Cox & Macrae, 185.) In other cases it seems that the 
frSTSim cannot direct a fresh summons to issue on the 

raons may original plaint ; but if the dismissal has been in the 
issue in nature of a nonsuit a fresh action may be brought : 
(see, ante. p. 390.) 

A^Mucrae?^* 357. One of several Persons liable may be sued . — 
A summons may issue against one of several persons 
other cases, jointly liable. 


Section 68. Sect. 68. And be it enacted, that where any plaintiff shall 
One ~ *^^^7 demand recoverable under this Act against two or more 

several per- persons lointly answerable, it shall be sufficient if any of such 
.Hona liable e j j , , . , 

may be sued, persons be served with process, and judgment may be obtained 

and execution issued against the person or persons so served, 
notwitlistanding that others jointly liable may not have been 
served or sued, or may not be within the jurisdiction of the 
Court; and every such person against whom judgment shall 
have been obtained under this Act, and who shall have satisfied 
such judgment, shall be entitled to demand and recover in the 
County Court under this Act contribution from any other per- 
son jointly liable with him. 


Parkin v. Where a debt had been incurred by A. and B. the 
//«rXTic”c c^^*’cbwardens of a past year, and the summons had 
Chron. 23 .) been taken out against B. and C. the churchwardens 
of the following year, it was held by Mr. Smith, 
Judge of the Leicester Court, that, B., being a church- 
warden for both years, the summons was good under 
this section : (Parkin v. Cropper and Hurst, 1 C. C. 
Chron. 23.) 

68th section section does not apply to cases where, accord- 

does not ing to the practice of the Superior Courts, it is re- 
imsbandand husband and wife jointly; they are not 

wife. jointly answerable, and therefore, do not come within 
the words of the section. It was accordingly held by 
Fraser, in the case of Cox v. Ratcliff e (1 C. C. 
cSon. 173 .)' Chron. 173, Surrey), and by Mr. Temple, in Gal- 
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laghan v. Thompson (1 C. C. Chron. 62, Staffordshire), bo vi, 
that if a husband be sued aloiie for a debt contracted the 
by his wife before marriage, the plaintiff must he 
nonsuited. cap. 2 . 

The 68th section is confined in terms to defendants, 
and it seems that in every case where it is necessary Partimiars. 
to join several plaintiffs in the Suiierior Courts, it is — 
also necessary to join them in an action in the County mimjmn ' ‘ 
Courts. Thus it was held by Mr. Espinasse, Judge (i(\(\ci»ron. 
of the Kent Court, in the case of Tinker v. Small 
(1 C. C. Chron. 151), that where two persons were ^ 

entitled to a house as joint tenants, one joint tenant apply to 
could not sue alone for rent, though the other joint plaintiffs, 
tenant had parted with his moiety. Tinker v, 

' ^ famuli (\CS\ 

358. Joinder of different Demands. — It would seem 
that the same rule as to joinder of different demands cuivmit 
in one action, which jirevails in the Superior Courts, ii<'iuatvan. 
applies also to proceedings in the County Courts. 

Debts of a totally different nature and those due 
from a defendant in different characters cannot, there- 
fore, be joined together in the same summons. Thus, 
in a case where a debt due from the defendant as 
executrix, and a debt due from her in her own right, 
were joined together in the same summons, Mr. 

Johns, Judge of the South-West Wales District, held 
that the two demands could not be joined together in Morru v. 
the same summons, and that the plaintiff was bound , 

to elect : {Morris v. Johnson, 1 C. C. Chron. 23.) ” 

II. Return of the Summons. 

It appears by the authorized form of summons and Uetum of 
the 6th rule of practice that it must be made return- 
able on a Court day, and this, by rule 5, must be ten 
clear days at least after the service of the summons. 

The Judge of the North-West Wales District issued 
the following general order with reference to the 
return of summonses, and it would be well if a 
similar rule were adopted in other Courts. 

“ R is ord^red^ that sumrmnses in respect of plaints after Ordet'. 
the comrnencemmi of twelve clear days, exclmive of Sundays, 
ne-xt before the holding of the next Court, shall be made re- 
turnable at the next Court but one subsequent to the entering of 
such plaints, and not at the next Court.’' 

K K 3 
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359. Return of Summons . — ^This is regulated by the 
46th rule, as follows : 

Rule 46. Eight days before the day of the holding of the 
Court, the High Bailiff shall deliver to the Clerk of the Court 
a list of all summonses to apj)car which shall have been served, 
and the Clerk shall forthwith stick up such list in his office. 

Ill, Service of Summons. 

By the 60th section it is enacted, that the “ sum- 
mons may issue in any district in which the defendant 
or one of the defendants shall dwell or carry on his 
business at the time of the action brought.” 

The following rules are applicable to the service of 
summonses generally : 

Rule 6. Every such summons must be served ten clear days 
before the holding of the court at which it shall be returnable. 

Rule 7. The service of any summons to appear to a plaint 
must be either personal, or by delivering the same to some person 
at the place of abode or the place of business of the defendant. 

Rule 8. Where a defendant shall be living or serving on board 
of any ship or vessel, or be residing or quartered in any bar- 
racks, and serving Her Majesty as a soldier or marine, it shall 
be sufficient service to deliver the summons to the senior officer 
on hoard, or to the person who may at the time have charge of 
such ship or vessel, or to the adjutant of the corps, or any officer 
or sergeant of the company to which such soldier or marine 
shall belong or be attached. 

Rule 9. Where a defendant shall be working in any mine 
or other works carried on under ground, and the bailiff shall 
not be able to serve him with a summons, as hereinbefore 
directed, it shall be sufficient service to deliver the summons 
to the engineman, banksman, or other person in charge of such 
mine or works. 

Rule 10. Where any defendant shall, by keeping his house 
or place of abode closed, or by violence or threats, prevent any 
Bailiff from serving the summons as hereinbefore directed, and 
such summons shall have been affixed on the door of such 
house or place of abode, or otherwise served as nearly as may 
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be according to the mode hereinbefore directed, such service 
shall be deemed good service. 

Rule 11. Provided that in all eases where a summons to 
appear to a plaint shall not have been served personally, and 
the defendant shall not appear at the return day, it must he 
proved to the satisfaction of the Judge, that the service of such 
summons has come to the knowledge of the defendant ten clear 
days before the said return day 

Rule 12. Where any such summons has not been sei^-ed 
as hereinbefore directed, the Judge may, in his discretion, in order 
to save tlie Statute of Limitations, direct another suvninons, 
or successive summonses to be issued, bearing the same date and 
number as the first summons. 

Rule 13. The Railiir who serves a summons to appear to a 
plaint shall endorse on a copy of such summons the time and 
manner of the service thereof, and shall produce such copy, so 
endorsed, at the Court at which such suininons shall be return- 
able, and such copy shall be filed by the Clerk of the Court. 

Rule 40. Eight days before the day of the holding of the 
Court, the High lluililf shall deliver to the Clerk of tin' Court a 
list of all sumirionscs to appear which shall have been served, 
and the Clerk shall forthwith stick up such list in liis cfiice. 

Rule ,50. No summons, notice, order, or other process shall 
be served on Sunday, Cliristmas-day, or Good Friday; hut such 
days shall be counted in the computation of the time recjuired 
by these rules, unless any of such days shall be the last day of 
such time, in which case it shall be excluded from such com- 
putation. 

It was held by the Judge of the Cardiganshire 
(3ourt that the original summons should be served, 
and a copy fded, as, in his opinion, the words of the 
Act required the summons to be served : {Evans v. 
Owens, 1 C. C. Chron. 81.) 

360. Questions as to Service, within the exclu- 
sive Jurisdiction of the County Court Judr/es. — It has 
been decided by the Superior Courts at \\'estmiuster 
that all questions respecting the service of summonses 
and the regularity of such service belong to the ex- 
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elusive cognizance of the County Courts Judges. The 
cases are important, and will require to be inserted 
here at some length : 

llie case of Robinson v. Lenaghan (1 Cox & Macrae, 
97,) was as follows : 

A summons was issued out of the Middlesex County Couit 
against the defendant, and served at Pauli’s Villa, at which 
place the defendant had never resided; proof of the service was 
accepted by the Judge, and in the defendant’s absence the plain- 
tiff was heard and obtained judgment, and thereupon execution 
issued. The first intimation the defendant had of any such 
action being brought was the appearance of the Bailiff at his 
residence in Highbury Villas, to levy. The defendant applied 
to the Judge of the Court from which execution had issued for 
a new trial, which the Judge consented to grant upon terms 
that the defendant should undertake to appear and defend the 
action on its merits, and to bring no action against the officer. 
This the defendant refused, but applied to the Superior Court 
for a prohibition. 

Pollock, C. B. — I am of opinion this rule should be dis- 
charged. Looking at the clauses of the act, and particularly 
at the 80th section, which directs what proceedings shall be 
adopted if the defendant does not appear, it is clear the County 
Court has jurisdiction over the matter, and the Judge, upon due 
proof of service of the summons, may proceed to the hearing of 
the cause on the part of the plaintiff only, and the judgment 
shall be as valid as if both parties had attended. The teim dve 
must be that which is sufficient to satisfy the mind of the 
Ji^dge, and if he is satisfied that is enough. He has the power 
to give relief, as that section of the Act enables him, and he 
was willing to do so, but the defendant, it seems, declined to 
accept it. 

Parke, B. — I am of the same opinion. The effect of the 
80th section is in fact to place the judgment of the Court of 
inferior jurisdiction on the same footing as the judgment of the 
Superior. Court. It would be very inconvenient if every judg- 
ment could be questioned here. 

Bolfe, B. — I am of the same opinion. The reading of the 
80th section is, that if the Judge of the Inferior Court is satis- 
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fied as to tho due service of the summons, he may proceed; but 
Mr. Willes reads it “ on service of the summons, and due proof 
made thereof.” 

Platt, B. — I think we should not interfere. It is peculiarly 
within the jurisdiction of the Judge of the County Court; in- 
deed, upon the proceedings there does not appear that there Is 
anything to prohibit ; the money may have found its way back 
into the party’s own pocket. 

In the case of Zohrab v. Smith ( I Cox & Macrae, 
106), the same principle is still more explicitly stated. 

The plaintiff sued the defendant in the County Court of 
Bloomsbury for the value of some fixtures. The summons was 
not personally served, but was left at the defendant’s dwelling - 
house with his servant, tlie day of its return being the 23rd of 
December, 1847. Leave was obtained by the defendaut from a 
Judge at chambers to remove the plaint to this Court, but no 
certiorari was issued before the return of tho summons, on 
which day, the defendant not appearing, but the jdaintifl* being 
prepared to try his cause, and evidence having been given to 
the Judge that the summons was left at the defendant’s resi-' 
dence on the 1 1th of December, and the Judge being satisfied 
that tlie 1 1 th rule had been complied with, the cause was hoard 
and judgment given for the plaintiff. Subsequently, on the 
14th of Jariuar}-, tlje defendant applied for a new trial, on tho 
ground that the summons had not come to his knowledge until 
the 14th of December (not being ten clear days before its 
return, as provided by the llth rule). The bailiff, however, 
swore to having served the summons on the llth. The Judge 
offered to grant the defendant a now trial on tonus to which the 
defendant did not accede. The amount of thd^udgment was 
afterwards paid into Court, and since then the certiorari was 
issued. Subsequently a rule nid for a prohibition was obtained, 
on tlie ground that there was not suflScient evidence of tho sum- 
mons having come to the defendant’s knowledge ten clear days 
before it was returnable, which rule was, after argument, dis- 
charged, 

Coleridge, J. — There are some points in this case which, 
if they had been material to the decision of it, I should have 
taken time to have considered; but I think I can well dis]X)se 
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of this case upon a very plain and intelligible ground. A writ 
of prohibition never issues merely because a step taken in u 
Court below may have been unwise or unjust, nor because we 
may think a decision unsatisfactory, but only because we 
find that the Court has exceeded, or is about to exceed, its 
jurisdiction. Now, in the present case, the Inferior Court has 
acted upon two occasions, once on the 23rd of December, and 
again on the 14th of January, and on the first of these occasions 
it is said that it acted without jurisdiction. Let me concede, 
for the sake of argument, that on the first of these occasions .the 
due service of the summons is a condition precedent to the 
Court entering upon the case, and this is stating the case most 
strongly for the defendant; the rule directs, that in all cases 
where a summons to appear shall not have been served person- 
ally, and the defendant shall not appear on the return, it must 
be proved to the satisfaction of the Judge, that the service of 
such summons has come to the knowledge of the defendant ten 
clear days before the said return day. There is certainly no 
direct evidence of what the form of proof was before the Judge 
upon the 23rd of December, but it is sworn that it was to the 
satisfaction of the Judge; but, whatever the proof may have 
been, whether it was to his satisfaction or not, was for him to 
determine, and although I may say that if 1 had been in his 
situation and liM heard the proof or seen the affidavit 1 may 
not have been satisfied, it was a matter entirely within his dis- 
cretion, with which I cannot interfere. But when 1 argue as 
though it were necessary to originate jurisdiction that this 
proof should be given, I by no means wish it to be understood 
that such is my opinion, for I should say that it is entirely the 
other way, and that if the came is within the jurisdiction of the 
Court, this is merely a rule to direct the Judge in the exercise 
of his jurisdiction. It may be compared to a notice of trial. If 
no notice of trial had been given in an action in one of the 
Superior Courts, it would certainly be a ground for a new trial, 
but such notice would not be necessary to give jurisdiction to 
tiy. So much, therefore, as to what took place on the 23rd of 
December. Then as to the proceedings on the 14th of January. 
The defendant was then before the Court, and what then took 
place is very strong against the argmnent of Mr. Willes-^ for 
the Judge then said, *‘l am now satisfied that the summons 
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was served on the lltb of December, but not that it came to p,ook vr. 

the knowledge of the defendant before the 14th;” and he midit 

well say so on that occasion, and declare his opinion on the con- 

flict of evidence, that if all those facts had been brought before Siminotis 

him on the 23rd of December, he should not have decided as he „ 

I iU'ticulars. 

did. But this has nothing to do with the decision on the 23id 
of December, which is the occasion to which we must look. 

Upon this short point I think the rule must be discharged. 

There may be a hardship upon the defendant in having his 
money locked up as it is, and something ought to be done ; but 
] cannot interfere in this way. 

The third case is that of Waters v. Handley (1 Cox 
& Macrae, 139.) 

This was an application for a prohibition to the Clcrkcnwcll Waters v. 
County Court; and it was held, that the County Court has (/ox &Tiac. 
jurisdiction over bills of exchange That where it appeared rue, 139.) 
that the defendant had never been summoned, and tlio Judge 
of the County Court had, nevertheless, proceeded to adjudicate 
in the matter, this Court, considering the determination whether 
tlie process was regular or not to lie properly in the Judge of 
the County Court, will not interfere by prohibition. 

Neither will the Court interfere by prohibition, because the 
summons, having been obtained by leave of the Court for tJie 
district in which the defendant dwelt or carried on his business 
within six months next before action brought, or in whicli case 
the cause of action arose, did not, on the face of it, show that it 
had been obtained by leave of such Court. 


In the case of Gresty v. Hulme (1 C. C. Chroh. 82), 
Mr. Harden, Judge of the Cheshire Court, held 
that an attorney’s undertaking to appear is equivalent 
to service. 

It has been doubted whether service by any other 
person than a Bailiff or Assistant Bailiff of the Court 
can be deemed good service : (see Evans v. Jones, 1 
C. C. Chron. 1.) 

Where personal service is practicable, all the proof 
of service necessary seems to be that the service was 
made in time, and that it was made by the proper- 
officer ; but in cases where the defendant cannot be 
personally served, it will be necessary to prove such 


dresty v. 
Ifulme (IC.C. 
Cliron. 82.) 
L'lulei’taklng 
of attorney 
to appear. 
Evans v. 
Jones (I C. C. 
Chron. 1.) 
Who to serve 
.summons. 

What suffi- 
cient proof of 
knowledge. 



400 


LAW AND PRACTICE OF 


Book VI. 

THE 

PRACTICE. 

Cap. 2. 
Summons 
and 

Particulars. 

Hollier v. 
Wade{\C.C 
Chi'on. 24.) 

Wren v. 
Crouch (9 
Law T. 88.) 


Anon. (9 
Law T. 62.) 


Eagleton v. 

t alders (9 
w T. 62.) 


Speck V. 
Spark ; 
Baines v. 
Taylor (9 
Law T. 42.) 


Williams v. 
Davies (IC.C. 
Chron. 1.5.) 


Dawson v. 
Tipper (\C.C. 
Chron. 15.) 


facts and circumstances as will satisfy the Judfl^e that 
the summons has come to the defendant’s knowled^jje 
ten clear days at least before the return day. The 
following are some of the reported decisions of the 
County Court Judges on this subject : 

Where the defendant locks himself up in his own 
house in order to avoid service, it will be sufficient to 
. nail the summons on the front door. Per Mr. Gale 
in Hollier v. Wade (1 C. C. Chron. 24, Hampshire). 

Where the summons was given to the mother of 
the defendant, who said her son would not return till 
the evening, when she would deliver it to him, it was 
held that the mother ought to have been subpoenaed 
to prove that the defendant had got the summons 
ten days before the return day : ( Wreji v. Crouch, 9 
L. T. 88, Sussex.) 

If the defendant prove that he did not know of the 
summons ten clear days before the hearing, the ser- 
vice will be insufficient : {Anon. 9 Law T. 62, Essex.) 

The Judge of the Norfolk County Court held that 
when a summons had been served on the wife, she 
might be called to prove that her husband had know- 
ledge of it ten clear days before the return day : 
{Eagleton v. Shalders, 9 Law T. 62.) But the Judge 
of the H ertfordshire County Court held the contrary : 
{Speck v. Spark, 9 Law T. 42 ; Baines v. Taylor, to.) 

Serj. Storks (Shoreditch) held that a summons is 
not sufficiently served by being left at a house at 
which the defendant lodged, with a person who 
said that he was a friend of the defendant, and 
would give it to him ; {Anon 2 C. C. Chron. 158.) 

The Judge of the Cardiganshire County Court held, 
in the case of Williams Davies (1 C. C. Chron. 15), 
that the Court, in that and in all other cases where 
the service was at the dwelling-house on some person 
not the defendant, would be satisfied with the Assis- 
tant Bailiff’s statement that he found that the defen- 
dant was sleeping at home, and was expected home 
on the night of the service. 

A summons was served on the defendant’s wife at 
his residence on the last day allowed for such service : 
the defendant was from home, and there was no ])roof 
that the summons came to the defendant’s knowledge 
that night. This was held an insufficient service. 
Per Wharton, Judge of the Yorkshire Court, in 
Dawson v. Tipper (1 C. C. Chron. 15). 
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Mr. Gale has held, at Southampton, that if at the book vi. 
time of the service no objection be made to short 
notice, the defendant cannot at the hearing raise such 
an objection: (1 C. C. Chron. 15.) Cap. 2 . 

In the case of Vice v. Porter (9 Law T. 87), it 
appeared that the Assistant Bailiff had left the sum- Particulars. 
mons with the wife of the defendant, who informed c 

him that her husband would be at home in the even- chron. 15.) 
ing, when she would give it to him. The Judge of vice v. 
the Northumberland Court held this to be good ser- Porter (9 
vice. LuwT.87.) 

When the summons was served, on the 10th, and Anon.j^o 
the defendant proved to have returned home on the ^ ^ 
1 1th, having been from home till then, and the Court 
was held on the 21st, the Judge of the Essex County 
Court held that this was not a clear ten days’ service : 

(9 Law T. 62.) 

The Judge of the Leicestershire Court held, that v. 
where a defendant was from home, and had been so cTn-on 
for some days, and the summons was served on the }r) 2 'j * 

mother only, the service" was insufficient ; {Alibone v. 

Dawkins, 1 C. C. Chron. 152.) 

Where the defendant had gone to work at some iiees v. 
distance from home, and was not expected to return 
until harvest time, service at his dwelling-house was 
considered insufficient. Per the Judge of the Cardi- 
ganshire Court, in Rees v. Evans (1 C. C. Chron. 1). 

Service on the wife of the defendant at his house, Thomas v. 
when the defendant himself had gone to reside in 
another county, was held insufficient. Per the Judge 22 .) 
of the Caermarthenshire Court, in Thomas v, Thomas 
(1 C. C. Chron. 22.) 

In the case of Hench v. Mills (1 C. C. Chron. 17), J/ench V. 
it was held by Mr. Trap ford. Judge of the War- 
wickshire Court, that service on the wife of the defen- 
dant at his dwelling-house, it appearing that the 
husband was expected home to dinner on that day, 
was sufficient. 

In the case of Philips v. Lewis ( 1 C. C. Chron. 2), v. 
it was held that service on the wife of a sea captain, 2 .) 
he being at sea, was insufficient, but as a special plea 
had been put in the case was gone into. Per the 
Judge of the Cardiganshire Court. 

In a case where the Bailiff had served the summons T: 

on the defendant’s wife at his dwelling-house eleven q ^ chron. 
days beford*the Court day, and was told by her that 39.) 
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her husband had been that day taken into custody, 
and carried before the magistrates at a distance^ on a 
charge of poaching, on which charge she expected he 
would be committed to prison, the Judge of the Lan- 
cashire Court held the service insufficient : {Brennard 
V. Whittaker, 1 C. C. Chron. 39.) 

Sernble, that if the defendant’s wife purposely and 
, fraudulently omits to inform the defendant of the 
service of the summons, the service should notwith- 
standing be considered sufficient. Per the Judge of 
the Pembrokeshire Court, in Tar drew v. Davies (1 
C. C. Chron. 3.)(a) 

When it appeared that the defendant was in India, 
his wife and family residing within the jurisdiction of 
the Court, Mr. Franctllon held that the service 
wa's insufficient unless it appeared that the summons 
had come to the defendant’s knowledge ten clear days 
before the return ; ( Webber v. Benycuick, 2 C. C. 
Chron. 231.) This decision is certainly correct as far 
as it goes, but it seems to us that even proof of know- 
ledge within ten days would not be enough under 
such circumstances. The defendant should have ten 
days to prepare his defence, and it is evident that 
the framers of the rules of practice did not anticipate 
that actions would be brought against parties resident 
in foreign countries. 

When the last day of service was on a Friday, and 
the defendant’s servant said that the defendant would 
be home on Friday or Saturday, Mr. Francillon 
held the service insufficient : {Holman v. Parr, 2 C. C. 
Chron. 231.) 

In trespass for false imprisonment, the defendant 
justified under process out of a County Court in a 
suit there by the defendant against the plaintiff. It 
was proved that the defendant, having a debt due 
from one Ireland, sent in a bill by a messenger, who 
by mistake delivered it to the plaintiff. A summons 
was afterwards issued by the defendant out of the 


(a) Mr. Koe, Judpre of tlie Essex County Court, is reported to have 
held, in the case of Skinnet'^ v. Foster (IC.C. Chron. 104), that though 
it appeared the defendant did not know that a summons had 
issued against him, and that it was only by accident that he hap- 
pened to be present (he having been subpoenaed as a witness in ano- 
ther causi), the service was sufficient to entitle him to proceed with 
the case. It is, however, to be hoped that this ruling will not gene- 
rally be followed, as it seems to be in direct violation the Uules of 
Practice. • 
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County Court against Ireland ; but that summons was 
also served upon the plaintiff. Upon proof of service, 
judgment was obtained ex parte against Ireland, and 
afterwards a summons and capias were issued to 
enforce that judgment. All the proceedings were 
against Ireland by name, and all served upon the 
plaintiff, who throughout informed those who served 
him that he was not Ireland. It was held by the 
Court of Queen’s Bench that the plea was not ])roved, 
inasmuch as the process had been issued by the de- 
fendant against Ireland, and the allegation that the 
defendant issued the summons against the jdainliff 
was material, and was contrary to the fact. And that, 
as the process had been executed against the plaintiff 
by the direction of the defendant, he was answerable 
in trespass : ( Whalley v. M^Comiellt 2 C. C. Chron. 
253.) 

361. Service may be either personal or by delivery, 
— The service of a summons may, by the 7th rule, 
be either personal or by delivering it to some person 
at the place of abode or the place of business of the 
defendant. 

362. What a Flace of Abode, — ^As to what consti- 
tutes “a place of abode,” see ante, pp. 190 — 193. To 
the definitions there given, we may add the following, 
extracted from the second edition of Mr. Cox’s 
Practice of Poor Removals, where the same question 
as to what constitutes abode or residence, which are 
identical, arises. 

“ It is a term whose signification varies in various statutes, 
and the question has usually arisen under the election statutes. 
We venture to suggest that it is synonymous with the term 
‘ abode,' wliich signifies the place in which a person is witli the 
intention of remaining as his home. If there be a purpose to 
stay there only for an interval and then to go to some other 
place to abide, tlie party is a visitor and not a resident. If a 
man has a family, his residence Ls where they dwell, even 
although he may be living and sleeping elsewhere, for he is 
presumed to have the animus revertendi. Thus in the case of 
Whitlwrm app. v. Thomas resp. (7 Man. & Gr. 5), where tlie 
question was raised as to the meaning of the tenn ‘ residence 
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in the Beform Act, it was remarked by Erle, J., that ‘ the fact 
of sleeping in a place by no means constitutes a residence^ 
though, on the other hand, it may not be necessary for the pur- 
pose of constituting a residence in any place to sleep there at 
all. If a man’s family are living in a borough, and lie is absent 
for six months, but with the intention of returning, he will still 
be considered as residing there.’ 

“ But this is only a presumption of law which may be rebutted 
by evidence. A man may reside in one place while his family 
are living in another. Thus, a man in a prison resides where the 
prison is, and not where his home is, the reason of which is 
probably that he is not supposed to have an animus revertendi 
when he cannot return at any time, if he desires it : (Reg. v. 
Salford^ 3 Bit. & Par. New Mag. Cas. 5 ) 

“ So a man may have two or more residences, as where he has 
a town house and country house, living occasionally at either. 
In the case of R. v. North Curry (4 B. k C. 953), Bailey, J.^ 
said ‘The question is, what is the meaning of the word ‘ resides f ’ 
I take it that the word, where there is nothing to show that it 
is used in a more extensive sense, denotes the place where an 
individual eats, drinks and sleeps, or, where his family or his 
servants eat, drink and sleep.’ 

“ ‘ The word residence must be read in the sense of a man’s 
home! per Pollock, C. B. ‘It means domicile or home.’ 
Parke, B. (Lamhe v. Smythe^ 15 L. J. (N.S.) 267, Ex.)” 

363. What a Place of Business. — Where a man has 
one place of business which he is in the habit of fre- 
quently attending, service by leaving the summons 
at such place is undoubtedly sufficient ; but if, instead 
of one place of business, he has various offices in 
different districts, it may often be difficult to ascer- 
tain what facts are sufficient to constitute such a place 
of business as is contemplated by the rule. 

Mr. Cabrow, Judge of the Somersetshire Court, 
held, in the case of Sibley v. The Great Western Raib~ 
way Company (1 C. C. Chron. 241), that each railway 
station is a place of business of the railway company. 
So, if a solicitor Ims two offices, or a tradesman two 
shops, in different towns, both offices and both shops 
must be considered as the places of business of the 
solicitor and of the tradesman respectively. Mere 
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temporary offices, however, or premises hired as places 
of business for particular occasions, would not be such 
places of business as the act contemplates. 

IV. Summons out op the Jurisdiction. 

Section 60 enacts that, “ by leave of the Court for 
the district in which the defendant, or one of the de- 
fendants, shall have dwelt or carried on his business, 
at some time within six calendar months next before 
the time of the action brought, or in which the cause 
of action arose, such summons may issue in either of 
such last-mentioned Courts.^^ 
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364. Foreign Summons, — ^I'he plaintiff is entitled, as 
of right, to a summons in the district where the defen- 
dant at the time dwells or carries on his business, and 
the Clerk of the Court is bound, on application being 
made to him, to enter the plaint. But in all other 
cases it is only by leave of a Judge sitting in Court (a) 
that a plaint may be entered or a summons may 
issue. 

In order to give the Judge jurisdiction to grant 
leave to issue a summons out of the district it is 
necessary— 

1st. That the defendant should have lived within 
the district of the Court in which the application 
is made within six months next before the time 
of the action brought. Or, 

2nd. "JTiat the defendant should have carried on 
his business within such district within six months 
next before the time of the action brought. Or, 

3rd. That the cause of action should have arisen 
within the district. 

Should a Judge grant leave to issue a summons in 
cases where neither of the above requisites are present, 
such leave would be a mere nullity, and the proced- 
ings consequent thereto would be coram nonjudice 
and void. 

In order to give a Judge jurisdiction to grant lepe, y^Bvans 
on the ground of the cause of action having arisen chron.’ss?.) 
within the district, it must appear that the cause of 


(a) The Judge of the Caennarthenshire Court, in the ca^ of 
tliet'o V. ProtherOf held that to grant leave is a judicial act of the Judge, 
and must he done in each case hy the Judge sitting in Court. 
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PKAciicE. 8^isen partly within another district, such leave 
— cannot be granted. This construction of the section 
Sumimns adopted by the Judge of the Caermarthenshire 
and Court, in the case of Hale w* Evans and another (1 
Partitnaart. C. C. Chron. 337.) 

To grant In cases where a Judge may grant leave to issue 
leave discre- a summons out of the district, it seems to be discre- 
the oSdge tionary with him whether or not he shall grant such 
leave ; for, if it had been intended not to allow the 
Duty of the Judge any discretion in granting or refusing leave to 
summonVout ^ summons, it would have been superfluous to 

of ^dSrict?^^ make such leave necessary, as it can be no protection 
to the plaintiff to obtain the leave of a Judge except 
so far as it is made necessary by the act. And if the 
Judge grant leave when he has no power to do so, 
the plaintiff will be liable in trespass, the same as if 
such leave had not been obtained. 

But the Judge is bound to exercise a legal and pro- 
cretion umst discretion and to consult the convenience of both 
be used. parties, and not to give undue advantage or to cause 
unnecessary inconvenience to either party by granting 
or refusing such leave. If, for instance, the effect of 
granting such leave would be to cause th(i defendant 
and the witnesses required in the cause to come from 
a great distance to attend the trial, and thus incur 
unnecessary expense and trouble, it would be unrea- 
sonable in such case to grant leave, and the plaintiff 
ought to be left to his natural remedy against the 
defendant in the Court of the district where he re- 
sides. («) (See antCy p. 186, et seq. note a.) 

Practice as practice as to granting leave varies in the 

to granting different County Court districts. In some, an ap- 
leave. plication vivd voce has been held sufficient, whilst 

in others an affidavit or declaration has been 
required. For instances, see 1 C. C. Chron. 3, 6, 
28, 63, 241. The most convenient and safe practice 
would seem to be, to require an affidavit or declaration 
containing an allegation of such facts as are necessary 


(a) The Judge of South-West Wales has made it a nile in the Court s 
over which he preside^hat if the witnesses are resident within the 
district of the Court ''Vpe the application is made, or if tlie costs of 
the trial will be less it me action be tried in such district than they 
would be if it be tried in the district wdicrc the defendant resides, 
leave will be given to issue the summons, but not otherwise ; ( 1 Cox 
& Macrae, 33i) 
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to ^rive the Court jurisdiction to grant leave in each book vi. 
particular case, and it would be desirable if all the ^>3^ 
Judges were to agree upon some uniform mode of 
proceeding in this respect. ^ ntp. 2. 

The following may be the form of the affidavit : — 

i^articulars. 

Form of Affidavit for Summons out op the 
Jurisdiction. 

No, 

In the County Court of at 

A. B. of in the county of makcth oath and 

saithj that one C, J), is indebted to him^ the said A. B. in 
£ being the amount agreed to he paid for certain goods 

sold and delivered by the said A. B. to the said C. D. on the 
day of A.D. at in the county of . Am/ Aftidavit. 
deponent further saith, that the said C D, has within six months 
last pastj to wit, up to the day of been residing 

within the district of the said County Court, but that the 

said C. J). now resides out of the said district, to wit, at 
in the. county of , And this deponent further saith, that 

it would occasion him., this deponent, great inconvenience and 
unnecessary expense to sue the said C. />. for the said debt in 
the Court of the dUtrict wherein the said C.t). at present resides. 

And this deponent further saith, that the said debt may be more 
conveniently and at less expense sued for in the Court of the 
said district than in the CmiH of the district where the 

said C. I), at present resides. 

A. B. 

Sworn, (fc. 

Where the ground of the application is, that the 
defendant had been carrying on his business in the 
district within six months before action brought, or 
that the cause of action had arisen within the district, 
the above form should be varied so as to meet such 
facts. 

The application must, as we have seen, be made to Application 
a Judge sitting in Court, who will either grant or 
refuse the ap])lication. 4 

If the application be granted, the Clerk should draw 
out leave,’^ which may be in the following form : 
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Form of 
leave. 


In the County Court of 
(Seal.) 


at 


CA. B., Plaintiff, 
Between < and 

LC'. D,, Defendant, 


Upon reading the (a) plaint in this action, and Hw affidavit 
of Hie said plaintiff, and it appeaHng to the Court here [that 
the cause of action in the said plaint mentioned hath arisen, or 
that the said defendant, or C, D. one of the said defendants, 
hath dwelt or carried on his business, within six calendar months 
next before the commencement of this action,'] within the district 
of this Court, and it appearing thereupon to he right and proper 
that the said aetion should be tried in this Court : it is there- 
fore ordered by the Judge of the said Court that have be' given, 
and leave is hereby accordingly given, that a summons may issue 
in and from this Court, at the suit of the said plaintif against 
the said defendant for the cause of action in the said plaint 
mentioned. 


Given under the seal of the Court, this day of 

A,D, 

By the Court, 

Cleric. 


V. Service op Summons out of the District. 


This is provided for by sects. 6 1 and 62, as follows : 

Se ction 61. enacted, that any summons or other pro- 

outof dtetrict which under this Act shall he required to he served out of 

of court may the district of the Court from which the same shall have issued 
BaBiff^fan^ served by the Bailiff of any Court holden under this 

other court. 


(a) It seems that the plaint must he first entered, and the appli- 
cation for a summons based on such plaint. The 59th section directs 
the Clerk of the Court, in general terms, to enter a plaint “ on the 
application of any person desirous to bring a suit under this act;” 
and further directs that “thereupon a summons shall be issued.” 
Section 60 proceeds to enact that, in certain cases, such summons may 
Issue only by leave of the Judge, hut both this section and the fore- 
going evidently contemplate a summons issuing upon a plaint already 
entered, and it seems that, until the plaint is entered, no question cau 
arise as to the summons. 
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Act in any part of England, and aich service shall be as valid 
as if the same had been made by the Bailiff of the Court out of 
which such summons or other process shall have issued within 
tlie jurisdiction of the Court for which he acts. 

Sect. 62. And be it enacted, that service of any summons or 
ether process of tlie Court which shall require to be served out 
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of the district of the Court may be proved by affidavit, purport- 
ing to be sworn before any Judge of a County Court, or before service of 
a Master Extraordinary in Chancery, or any peraon now autho- the district 
rized by law to" take affidavits ; and the fee for taking such a[,j|enc 
affidavit shall not be more than one shilling, and shall be costs the bailift'. 


in the cause ; and in every case of the unavoidable absence of 
the Bailiff by whom any summons or other process of the Court 
shall have been served the service of such summons or other 


process may be proved, if the Judge shall think fit, in tlie same 
manner as a summons served out of the district of the Court, 
but without additional cluirge to either of the parties to the 
suit. 


The general rules as to the service of summonses cs<jneraiiuic.s 
will equally apply to summonses served in a foreign 
ilistrict. 

The following is the form of the 

Affidavit of BaavicE of Foreign Summons. 

1 ^ 0 . 

/» fJie County Court of at 

r A . B.j Plamfff'j 
Between < and 

V C. JJ., Defendant. 

E, F. of one of the Bailiffs of the County Court Affidavit of 

of maheth oath and saith, that the summons [or other 

process] a true copy whereof is hereurUo annexed^ marked summons. 
at within the jurisdiction of the said County Court 

of hy delivering the same personaJly to the said C. Z>. 

[If the service was not personal state how served.] 

Sworn before me, fc. the day of 


[Indorse the summons or other process “ this paper marked 
A. is the paper referred to in the annexed affidavit.”] 

L L 
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Explanation 
of the 12th 
rule. 


Where a summons out of the district is not served 
personally, the affidavit must state that it was left at 
the place of abode, or place of business of the defend- 
ant : (^Lawrence v. Jacltson, 2 C. C. Chron, 265.) 

V. Fresh Summons in order to save the 
Statute of Limitations. 

It sometimes happens that the Statute of Limita- 
tions would operate upon the debt or demand if a 
summons should not be served. Provision has been 
made for this by the following rules : 

Rule 12. Where any such summons Las not been served 
as hereinbefore directed, the Judge may, in his discretion, in 
order to save the Statute of Limitations, direct another sum- 
mons, or successive summonses to be issued, hearing the same 
date and number a.s tlie first summops. 

Rule 14. The above rules, except rule 11, as to the mode 
of service of summonses to appear to a plaint, shall apply to the 
service of all sumuionses, judgments, orders, notices, and process 
whatsoever, issuing under the authority of the said Act, except 
Avliere otherwise directed by the said Act, or any rule made 
under the authority thereof. 

The entry of the plaint seems to be the commence- 
ment of an action in the County Court, and the 
summons is in the nature of a declaration or a full 
notice of the plaint to the 'defendant. The summons 
must, however, as has been already seen, be in 
accordance with certain rules, and if there be any 
material defect in the summons, the Judge is bound 
to dismiss it or to nonsuit the plaintiff. In ordinary 
cases the plaintiff may abandon his plaint and bring 
a fresh suit, but in some cases the effect of this course 
of proceeding would be to make the Statute of Limita- 
tions a bar to the action. It was to obviate this incon- 
venience that the 12th rule was made. By that rule, 
the Judge is enabled, whenever a summons or other 
proceeding is informal or has not been served, to 
order a new summons, &c., to issue bearing the same 
date and number as the previous summons, &c. 

The words of the rule are, “ Where any such sum- 
mons has not been served as hereinbefore directed.*^ 
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It would appear, therefore, that not only a total 
omission to serve the summons, but also any irre- 
gularity on account of which the summons is dis- 
missed is sufficient to give the Judge that power. 
This seems to be the construction adopted by the 
Court of Queen’s Bench in the case of Foster arid 
another v. Temple (17 L. J. 230, Q. B. ; 1 Cox & 
Macrae, 185.) In that case, the Judge of the Court 
below, after having dismissed the original summons 
for irregularity, directed a fresh summons to issue in 
order to save the Statute of Limitations. The defen- 
dant applied for a prohibition, on the ground that, as 
a summons had once been served, the Judge had no 
power to direct a fresh summons to issue. The Court, 
however, held that the first summons having been 
dismissed for irregularity, it amounted to a nullity, 
and that the Judge had consequently acted within his 
■'urisdiction in granting a fresh summons. 
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CAP. m. 


PROCEEDINGS BETWEEN THE SERVICE OF 
THE SUMMONS AND THE HEARING. 

1. Notice of Special Defences. 

Book VI. The statute has expressly provided that notice shall 
THE be given of any special defence, thus : 

PSiACXICK* 

Cap. 3. Sect. 76. And be it enacted, that no defendant in any Cotirt 
holden under this Act shall be allowed to set off any debt or 
Vie Su7mnons demand claimed or recoverable by him from the plaintiff, or to 
and IJe<XH ng. ^ defence and to claim and have the benefit of 

Se ction 76. infancy, coverture, or any Statute of Limitations, or of his dis- 
Notices to be charge under any statute relating to bankrupts, or any act for 
Clerk of relief of insolvent debtors, without the consent of the plaintiff, 
special ile^ unless such notice thereof as shall be directed by the rules made 
shall com- for regulating the practice of the Court shall have been given to 
same t^the^ Clerk of the Court; and in every case in which the practice 
plaintiff. of the Court shall req[uire such notice to be given the Clerk of 
the Court shall, as soon as conlftiiently may be, after receiving 
such notice, commuiiicate the same to the plaintiff by the post, 
or by causing the same to be delivered at his usual place of 
abode or business ; but it shall not be necessary for the defen- 
dant to prove on the trial that such notice was communicated 
to the plaintiff by the Clerk. 

And the following rules have regulated the manner 
of giving it. 

Rule 17. Rule 17. Where a defendant desires to set off any debt or de- 
As to set-off. alleged to he due to him by the plaintiff, he must give 

notice thereof in writing to the Clerk of the Court, and deliver to 
such Clerk two copies of a statement of the particulars of such 
set-off five clear days before the return of the summons. 
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Rule 18. The Clerk of the Court shall give to the plaintiff Book VI. 
a notice of such set-off, according to the form in the schedule, 

' ® ’ rilACTICC. 

in manner directed by the Act, together with one of the copies of 

such particulars of set-off, sealed with the seal of the Court: Pr^eeJings 

provided always, that where such notice shall not have been ^tween 
. f^ummons 

given, the J udge, in his discretion, and on such terms as he shall and Hearing. 

think fit, may adjourn the hearing of the cause, to enable the 
defendant to give such notice such number of days before the ^ 
day to which the hearing may be adjourned, as the Judge shall set-off. 
think proper. 


Rule 19. Where a defendant intends to rely on the special 
defence of infancy, coverture, the Statute of Limitations, or his 
discharge under any statute relating to bankrupts, or any act 
for the relief of insolvent debtors, lie shall give notice thereof 
in writing to the Clerk of the Court, five clear days before the 
day on which the summons is returnable: provided always, that 
where such notice shall not have been given, the Judge, in his 


Rule 19. 

Defence of 
infnicy. 
coverture, 
Statute of 
Limitations, 
bankruiitey, 
or insol- 
vency. 


discretion, and on such terms as he shall think fit, may adjourn 
the hearing of the cause, to enable the defendant to give such 
notice such number of days before the day to which the hearing 


may be adjourned, as the Judge may think proper. 


The Special Defences here enumerated are the fol- Special 
lowing, viz. 

1. Set-off. 

2. Infancy. 

3. Coverture. 

4. Statute of Limitations. 

5. Bankruptcy. 

(). Insolvency. 

365. Five Days’ Notice , — ^With respect to these the 
rule is, that to entitle the defendant to make use of 
either as a defence, it is necessary that five clear days’ 
notice be given. 

T’his rule is imperative in all cases, except where the 
plaintiff consents to waive the notice. 

366. The Judge may adjourn^ ^c , — The Judge may. The Judge 
however, adjourn the case in order to enable the de- J®"**”’ 
fendant to give the required notice. 

367. “ Five Clear Days.”— The “ five clear days ” 
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are to be reckoned exclusive of the first and last days : 
(Chitty’s Archbold, 8th ed. p. 130). 

The following may be the forms of notices of special 
defences : 

Notice of Set-off. 

No. 

In tlie Comty Cowrt of at 

C A. B., Plaintiffs 
Between < and 

L<7. Z>., Difendant. 


Take notice^ that cd the hearing of this cause I will claim a 


set-off against any debt or demand that may be proved against 


me by the plaintiff in the above action. 

C. D.s Defendant. 


To the Clerk of the said Court, 


Form of 
particulars 
of set-off. 


And the particulars of set-off may be thus : 

No. 


In the County Court of at 

C A. B.s Plaintiffs 
Between < and 

[_C'. D.s Defendant, 

The following are the particulars of the defendant's set-off 
in this action: 


Dated 


[Here set out the account.] 

C. D s Defendant. 


Form of Clerk’s Notice of Set-off. 

clerk\s notice 
of set-off. 

In the County Court of at 
(Seal.) 

C A, B-s Plaintiffs 
Between < and 

[^(7. D.s Defendant, 

The above-mmed defendant has given notice that he wills at 
the hearing of this causes claim a set-off against any debt or 
demand that may be proved against him by yoUs and the par- 
ticulars of such set-off are hereunto annexed. 

Given under the seal of the C(m7% this day of 

Clerk of the said Court. 


To the above-named plaintiff'. 
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r A. B.^ Plaintiffs 
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and 
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Between 

Notice to 

Take notice that /, the said defendants dos the hearing ciul defences. 
of this causes inteitd to set up hy way of defences that I was an Infancy. 
infant within the age of twenty-one yearss iohen the supposed 
contract was made. 


Or, that I waSs ^f snaking the sfupposed agreements Coverture. 

tJie wife of 

Or, tJuit the claim contained in the summons is han'cd by the Statute of 
Statute of Limitations. Liiiiittitions. 

Or, that I am a certificated hanJempts and obtained rny cer- Bankruptcy. 
tijicate before the commencement of this suit. 

Or, that I was duly discharged under an act for the relief of Insolvency. 
insolvent debtor Ss before the commencement of this suit. 

C. D.j Defendant. 

To the Clerk of the Court. 


Clerk’s Notice of Special Defences. 
No. 

In the County Court of at 
(Seal.) 


Clerk’s 
notice of 
special 
defences. 


CA. B.j Plaintiffs 
Between < and 

1^(7. D.s Defendant. 

Take notices that the defendant intends, upon the hearing of 
this causes to give in evidence and rely upon the following ground 
of defence to the action, viz.: — That he, the defendant, was an Infancy. 
infant within the age of twenty-om years, when the supjwsed 
claim arose. 

Or, that she, the defendant, was at the time when the said Coverture. 
supposed contract was entered into, the wife of 

Or, that the claim for which he, tJic defendant, has been sum- 
moned, is bairred by the Statute of Limitaiicns. 
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Evans v. 
James (1 C. 
C. Chron. 1.) 


Or, Ikat the defendant -is a ceHificaJted hanJerupt^and obtained 
his certificate before the commencement of this suit. 

Or, that the defendant was duly discharged under an act for 
the relief of insolvent debtors before the commencement of this 
suit. 

368. As to Practice of the Courts. — By the 78th 
section of 9 & 10 Viet. c. 95, it is enacted, that 
in any case not expressly provided for in that Act 
or the rules to be framed by the Judges, the gene- 
ral principles of practice in the Superior Courts of 
common law may be adopted and applied at the 
discretion of the Judges to actions and proceedings in 
their several Courts. Whether or not this provision 
would authorize the Judges to require a notice to be 
given of any special defence not enumerated in the 
76th section, may admit of some doubt. The Judge 
of South-West Wales has, in the case of Evans v. 
James and another (I C.C. Chron. l), held the affirma- 
tive. That was an action on a promissory note. The 
defendant proposed to show want of consideration, 
but the plaintiff objected, on the ground that no notice 
had been given. The judgment was as follows: — 
“ I am not bound by the sjiecific rules of practice of 
the Superior Courts, nor by those of the County Court, 
part of whose jurisdiction has been turned over to this 
Court. The Judges have made no rules upon this 
point, and nothing is said about it in the Act. By the 
78th section 1 am to do justice between the parties 
by applying in such cases the general principles of 
practice in the Superior Courts, according to my dis- 
cretion. It is very difficult to apply the practice of 
the Superior Courts to this Court, because we Imve 
no pleadings here, but the principles of their practice 
I may apply. I am not to suppose any note put 
in evidence before me void for want of consideration, 
because it admits on its face to have been made for 
value received. Therefore, where the effect of such 
admission is sought to be done away with, I shall hold 
that notice must be given to the other side ; and, 
adopting the principle of the 1 7th rule, I shall in all 
similar cases to the present require the defendant to 
give five clear days’ notice of his intention to dispute 
the consideration to the party who is to be affected 
by its and have such notice proved at the trial ; and* 
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unless such notice is given, I shall not call upon the 
party to prove consideration, nor allow it to be con- 
tested, The better plan will be to adjourn this case, 
to allow such notice to be given.” 

II. Payment of Money into Court. 

The defendant may pay into Court, five clear days 
before the return of the summons, such sum as he 
shall think a full satisfaction of the plaintiff’s demand, 
together with the costs already incurred. 

Sect. 82. And be it enacted, that it shall be lawful for the 
defendant in any action brought under this Act, within such 
time as shall be directed by the rules made for regulating the 
practice of the Court, to pay into Court such sum of money as 
he sliall think a full satisfaction for the demand of the plaintiff, 
together with the costs incurred by the plaintiff up to the time 
of such payment; and notice of such payment shall be com- 
municated by the Clerk of the Court to the plaintiff by post, or 
by causing the same to be delivered at his usual place of abode 
or business; and the said sum of money shall be paid to the 
plaintiff ; but if he shall elect to proceed, and if the plaintiff 
shall recover no further sum in the action than shall have been 
so paid into Court, the plaintiff shall pay to the defendant 
the costs incurred by him in the said action after such pay- 
ment; and such costs shall be settled by the Court, and an 
order shall thereupon be made by the Court for the payment of 
such costs by the plaintiff. 

Rule 15. Where the defendant pays money into Court, the 
same must be paid into Court five clear days before the return 
of the summons. 

Notice of Payment of the whole Ci.aim. 


No. 

In the County Court of 
(Seal.) 


at 


f A. /?., PlaintiJ)', 
Between •< and 

C C. Defendant. 

1 do hereby give you notice^ that the above-named defendant 
has paid into Court the mm of £ being the full amount <f 

L L 3 
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MACTIOE. . 

Ca^'i * undei^ the seal ’of the Courts thisr , day of 18 
ProiSidikgt Clerk of the said Court, 

the above-named plaintiff. 

a%d Jilearingr: 


Notice of PatmeItt of PARy of tub Claim into Court. 


Notice of 
payment of 
part of claim 
into couit. 


No. 

In the County Court of at 

(Seal.) f A . B.j Plaintiffs 

Between < and 

( C D , Jkf aidant. 

Take notice ^ that the sum of £ has been paid into Court 
by the above-named defendants together with the sum of £ 
for the costs incurred by you up to the time of such payment ; 
and in case you shaV accept the same in full sail faction of 
your demands you must gioe a written notice to that effut to the 
Clerk of the Courts and a like notice to the said d( fcndant, by 
serving the same on him personalty s or by leaving it at hh place 
of abode or business, three clear days before the day of trials 
otherwise you vdll be liable to pay to the said defendant such 
costs as he may incur inf his action after payment into Coietts 
as aforesaid. 

Given under the seal of the Court, this day of 18. 

Clerk of the Court. 

To the above-named plaintiff. 


369- Acceptance by Plaintiff of Money paid into 
Court . — If the plaintiff elect to accept the money jiaid 
into Court in full satisfaction of debt and costs, and 
shall give notice thereof to the Clerk of the Court and 
to the defendant three clear days before the return of 
the summons, further proceedings shall be stayed. 

Rule 16. If the plaintiff elect to accept in full satisfaction 
Rule 16 damages claimed, such part thereof as shall 

have been paid into Court by the defendant, and shall give a 

of^money^^ written notice to that effect to the Clerk of the Court, and a 
court”^ like notice to the defendant by serving the same on such 
defendant personally or leaving it at his place of abode or 
business, three clear days before the return of the summons. 
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the action shall be discontmaed/ and the plaintiff shall not be Book VI. 
liable to any further costs. But in default of giving such notice, pbjujticV 
the suit will proceed ; and if the plaintiff do not appear at the ^ ^ 
hearing, he shall be liable to pay to the defendant such costs Prowcdings 
as he may incur in appearing to try the cause, or such other 
sum ^|||aouey as the Judge may order. 

The following may be the form ot 

Notice of PnAiNxiFF’s Acceptance of Money paid 
INTO Court in full Satisfaction, &c. 

No. 

In the County Court of ai 

CA. B.f Plaintijfj 
Between ^ and 

t C. /)., Defendant. 

I hereby give yon notice, that I shall acc(pt the sum of £ 
paid into Court in this action by the defendant in full satisfac- 
tion of the debt [or damages'] claimed by me. Dated, (/c. 

A. B., Plaintiff. 


anti Hearing* 


Notice of 

pUiiitift h 

acceptance ot 
money paid 
into court 


To the Clerk of the said Court. 


And the following is the form of 


Notice to he served bv the Plain iiff on the 
Deuendant, 


No. 


Notice of 
at ceptance 
by 

to licfendant 


In the Comity Court of at 

iA. B., Plaintiff, 
Between < and 

C C. 1)., Defendant 


I hereby give you notice, that I shall accept the sum of £ 
paid into Court in this action by you in full satisfaction of the 
debt [or damages] claimed by me. Dated, c. 

A, B., Plaintiff. 

To C. D., Defendant. 


370. Costs, If the plaintiff, instead of accepting the 
money paid into Court in satisfaction, shall elect to pro- actio i and 
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Sievouson v. 
Cooper (IC.C. 
Chron. 214.) 


ceed, and if the plaintifP shall recover no further sum in 
the action than shall have been so paid into Court, the 
plaintiff shall pay to the defendant the costs incurred 
by him in the said action after such payment ; and 
such costs shall be settled by the Court, and an order 
shall thereui)on be made by the Court for payment of 
such costs by the plaintiff*. ^ 

III. The Effect of Payment into Court. 

Payment of money into Court admits everything^ 
that the plaintiff must have proved in order to recover 
it : {Dyer v. Ashton, 1 B. & C. 4.) It is, however, 
only an admission that the plaintiff has a cause of 
action to the extent of the amount paid in, and not 
beyond that extent: {Blackburn v. Scholes, 2 Camp. 
341 .) Payment into Court, therefore, in an action on 
a promissory note, payable by instalments, is only an 
admission that money to the amount paid in was due 
on it, and does not bar the Statute of Limitations as 
to a further sum claimed on the same note : {Rdd v. 
Dickons, 5 B. & Ad. 4990 It is, however, an admis- 
sion of the making of the promissory note. If the 
action is brought on a special contract, payment into 
Court admits it ; but if the demand is made up of 
several distinct items, the payment admits no more 
than that the sum paid in is due : {Meager v. Smith, 
4 B. & Ad. 673 ; Seaton v. Benedict, 5 Bing. 32.) 

Payment into Court is an admission of the plaintiff^s 
right to sue in the Court in which the action is 
brought: {Miller v. William.s, 5 Esp. 19.) 

It also admits the character in which the plaintiff 
sues {Lipscom.be v. Holmes, 2 Camp. 441); and the 
character in which the defendant is sued : {Lucy v. 
Walrond, 3 New Ca. 841.) 

Payment of money into Court being an admission 
of the jurisdiction and of a debt being due to that 
amount, it seems to follow that the money paid in 
cannot in any event be recovered back. This was 
held by Mr. Temple, Judge of the Staffordshire 
Court, in Stevenson v. Cooper (1 C. C. Chron. 214.) 
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At the hearing of that case, it appeared that an action i^ook vi. 
for the same debt was pending in a Superior Court, 
which, the Judge decided, ousted the jurisdiction of ^ 
the County Court. The Judge, however, held that ?• 
as money had been paid into Court, the plaintiff was between^ 
thereby concluded, and could not recover it back. surnmona 

and Hearing, 

IV. Confession of Debt or Demand. 

The new statute, 13 & 14 Viet. c. 61, ss. 9 and 10, has 
introduced a proceeding analogous to cognovit and 
Judges^ Orders in the Superior Courts. They are as 
follow : 

Sect. 9. And be it enacted, that if the person against whom ^ 
a plaint shall be entered in any County Court can agree witli s. 9. 
the person on whose behalf such plaint shall have been entered 
upon the amount of the debt or demand in respect of which amount of 
such plaint shall have been entered, and upon the terms and 
conditions upon which the same shall be paid or satisfied, it tions of 
shall be lawful for such persons respectively, in the presence of 
the Clerk or Assistant Clerk of the Court in which such plaint 
sliall have been entered, or one of their Clerks resj)ectively, or in 
the presence of an Attorney of one of the Su’)erior Courts, to 
sign a statement of the amount of the debt or demand so agreed 
U])on between such persons respectively, and of the terms and 
conditions upon which the same shall be paid or satisfied, such 
Clerk or Assistant Clerk shall receive such statement, and 
shall thereupon, upon proof by affidavit of the signature of the 
party, if such statement were not made in the presence of the 
Clerk or Assistant Clerk, enter up judgment for the plaintiffi 
for the amount of the debt or demand so agreed on, and upon 
the terras and conditions mentioned in such statement; and 
such judgment shall to all intents and purposes be the same, and 
have the same effect, and shall be enforced and enforceable in 
the same manner, as if it had been a judgment of the Judge of 
the said Court. 

Sect. 10. And be it enacted, that in every case where the 10. if i»kintiir 
plaintiff shall not appear, either by himself or his attorney, ®[toriiey 
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upon the day of the return of any summons for hearing, or at 
any continuation or adjournment of the said hearing, and the 
defendant shall appear either by himself or his attorney upon 
such day of hearing, continuation, or adjournment, it shall be 
lawful for the Judge to award to the defendant or to his attor- 
ney, by way of costs of his attendance and satisfaction for his 
trouble, such sum as the Judge in his discretion shall think 
fit; and the sum so awarded shall be recoverable from the 
plaintiff by such ways and means as any debt or damage ordered 
to be paid by the same Court can be recovered. 

The following forms for proceedings under the 
statute may be useful : 

Confession of Debt or Demand. 


In the County Court of 


, at 

CA. I?., Plaintiff 
Beimen ■< and 

C C. i>., Defendant. 


Notice by 
Clerk of 
confession of 
debt or 
demand. 


I. C. the above-named defendant., do hereby confess and 
admit the debt [or demand, as tbe case may be] in this action 
to the amount of £ 

{Signed) C. D., Defendant. 

Signed by the said C. I), cm this day of in the 

presence of P. F. Clerk of the County Court of , [or, an 
attorney of the Court of Queers s Bench at Westminster.'] 
Witness, E. F. 

Notice by Clerk of Confession of Debt. 


In the County Court of 


, at 

A. B., Plaintiffs 
and 

C. D., Defendant. 


Sir , — 7 hereby give you notice that I have received from 
the above-named defendant a statement, wher'ehy he con- 
fesses and admits the debt [or demand] in this suit to the 
amount of £ 

And, take notice, that it will not be necessary for you to 
prove the said demand so corfesssed and admitted as afore- 
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zai/l, hut the Judge of the said Court mll^ at the next dtting 
thereof 'whether you shall appear or not, upon due proof of 
the signature of the defendant, proceed to give judgment for 
the demand so confessed and admitted. 

Tours, (fc., 

E. F,, Clerk. 
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To , the above-named Plaintiff. 

Dated 
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Cap. 4. 
The Hearing 

I'ho hearing. 


If the court 
or a J iidge 
al chauihers 
make an 
ordf.i', the 
pliiintilT to 
huvt5 costs. 


Actions may 
bo tried by a 
Jury when 
parties 
require it. 


THE HEARING. 

The hearing may be either by the Judge alone, or 
by a Jury under the direction of the Judge. In all 
actions wlierc the amount claimed shall exceed five 
pounds, either party maj^ at his discretion, on pay- 
* ment of the sum of five shillings, and on giving to the 
Clerk of the Court a notice in writing two clear days 
before the return of the summons, demand a Jury. 
In all other cases, the Judge may, at his discretion, 
direct that the action be tried by a J ury. 

By the new statute 13 & 14 Viet. c. Gl, s. 13, it is 
enacted : 

Sect. 13. That if in any such action, whether there be a verdict 
in such action or not, the plaintiff shall make it appear to the 
satisfaction of the Court in wliich such action was brought, or 
to the satisfaction of a Judge at chambers upon summons, that 
the said action was bronghtr for a cause in which concurrent 
jurisdiction is given to the Superior Courts by the hundred and 
twenty- eighth section of the said recited Act of the tenth year 
of Her Majesty, or for which no jdaint could have been entered 
in any such County Court, or that the said cause was removed 
from a County Court by certiorari, then and in any of such 
cases the Court in which the said action is brouglit, or the said 
Judge at chambers, may thereupon, by rule or order, direct that 
the plaintiff sliall recover his costs, and thereupon the plaintiff 
shall have the same judgment to recover his costs that he 
would have had if this Act had not been passed. 

I. Hearing by a Jury. 

This is provided for by sect. 70, as follows : 

Sect. 70. And be it enacted, that in all actions where the 
amount claimed shall exceed five pounds it shall be lawful for 
the plaintiff or defendant to require a Jury to be summoned to 
try the said action ; and in all actions where tlie amount claimed 
shall not exceed five pounds, it shall be lawful for the Judge, in 
his discretion, on the application of eitlier of the parties, to 
order that such action be tried by a Jury; and in every case 
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such Jury shall he summoned according to the provisions herein- Book YI. 
after contained: provided always, that the party requiring a pbac^ce. 
Jury to he summoned shall give to the Clerk of the Court, or ^ , 
leave at his office, sncli notice thereof as shall ho directed by the The Hearing. 
rules made for regulating the practice of the Court as herein- 
after j)rovided ; and the said Clerk shall cause notice of such 
demand of a Jury, made cither by the plaintiff or defendant, to 
he communicated to the other party to the said action, either by 
post, or by causing the same to be delivered at his usual place 
of abode or business ; but it shall not be necessary for cither 
party to prove on the trial that such notice was communicated 
to the other i)arty by the Clerk. 

Affidavit, 

No. 

In the Comihj Court of ai 

f A. /i., Plaintiff., 

Between < and 

tc. D , I){fendcmt. 

E.F,,of in the county of ,gentUman, 

maheth oath and saiih that the sif/nature to the state- 

ment <f coifesslon of debt hereunto annexed, is the proper hand- 
writing of C. I)., the above-named defendant, and that the same 
was made in the presence of this deponent. 

Sworn at in the county of this dag 

of , 18 JO, before me, 


Acjukkment for Conditions of Payment, 

No. 

In the County Court of at 

CA. B,, Plaintiff, 
Between < and 

^ C. I)., Defendant. 

It is this day stated and agreed between the plaintiff and the 
defendant in this suit that the amount of the \deht or deman<r\ 
due to the said plaintiff is £ , and that the terms and 

conditions on which the said sum of £ is to be paid are 

as follows : — [Here insert terms and conditions .3 Witiiess 
the hands of the parties tJm day of 18 . 

{Signed) A. B., Plaintiff, 

C. D., Dffendant. 

Signed by the said and , on this day 

of , in the presence of K. F., Clerk of the County Court 

of [or, an aUorney of ike court, as the case may be.] 

Witness, E. F. 

The affidavit may be in the same form as above. 
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371 . Demand of a Jury. The practice is regulated 
by rule 20, thus : 

Rule 20. Every notice of a demand of a Jury, where the 
debt or demand claimed shall exceed five pounds, must be made 
ill writing to the Clerk of the Court, two clear days before the 
return of the summons. 

It would seem that the notice must be given by the 
party demanding a Jury, and that a notice given by 
whom given, one party will not entitle the other to demand a Jury. 
fasfSci o c. so held by Mr. Addison, in the case of 

G. chron. Bailey and others v. Lay cock (1 C. C. Chron. 22), in 
the Lancashire County Court. In that case the defen- 
dant had given notice of a demand of a Jury, but the 
laintiff had not ; at the trial, the defendant abandoned 
is notice and demand, but the plaintiff applied that 
the case should be tried by a jury. The Judge held 
that the plaintiff could not demand a Jury, as he had 
not given notice to that effect. 
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jury. 

iittfe 20. 

Notice to be 
in writing. 
Notice by 


The following may be the form of a 


Notice to 
Clerk of 
demand of 
.jnry. 


Notice of a Demand of a Judy. 

No. 

In t}i£ County Court of at 

CA. jB., Plaintiff., 
Between ■< and 

tc. Z>., Defendant. 

I do hereby give you notice., that I demand that a Jury may 
he summoned to try this plaint. 

A.B., 

the above-named plaintiff y or defendant 
To Chrh of the said Court. 


The following is the form provided in the schedule 
to the rules of the notice to be given by the Clerk to 
the opposite party : 


Notice by 
Clerk of 
demand of 
jury. 


Clerk’s Notice. 
No. 

In the County Court of at 

(Seal.) 


V — — Defendant. 
Take noticCf that the above-named cause will he tried by 


CA. B.y Plai 
•< and 
C C. D.y Defe 


Plaintiff, 
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a Jury^ the above-named 
therein. 


To ' , the bhove-named 


having demanded a Jwry 


Clerk of the Court 
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The party applying for a Juiy must, at the time of Deposit 
giving notice, deposit five shillings with the Clerk of 
the Court. ‘ ‘ 


Sect. 71. And be it enacted, tlmfr every party requiring any 
Jury to be summoned shall at the time of giving the said notice, 
and before he shall be entitled to have suth Jury summoned, 
pay to the Clerk of the Court the sum of five shillings for pay- 
ment of the Jury, and such sum shall be considered as cests in 
the cause, unless otherwise ordered by the Judge. 

372. The Jury. — ^The Jurors to be summoned must 
be selected from among such persons resident within 
the district of the Court, as are qualified and liable to 
serve as Jurors in the Courts of Assize and Nisi Prius 
for their county, city, and borough respectively. 

The enactment is as follows : 

Sect. 72. And be it enacted, that the Sheriff of every county, Section 72. 
and the High Bailiffs of Westminster and Southwark, shall cause whoTliall be 
to be delivered to the Clerk of the Court a list of persons quali- jurors, 
lied and liable to serve as Jurors in the Courts of Assir^e and 
Nisi Prius for their county, city, and borough respectively, 
within fourteen days from the receipt of the jury book from the 
Clerk of the Peace of the county or other officer, each list con- 
taining only the names of persons residing within the jurisdic- 
tion of the Court; for which list the said Sheriffs and High 
Bailiffs shall be entitled to receive out of the general fund of the 
Court a fee after the rate of two-pence for every folio of seventy- 
two words ; and whenever a Jury shall be required the Clerk of 
the Court shall cause so many of the persons named in the list 
as shall be needed in the opinion of the Judge to be summoned 
to attend the Court at a time and place to bo mentioned in the 
summons, and shall administer or cause to be administered to 
such of them as shall be impanelled to try any cause or causes 
an oath to give true verdicts according to the evidence; and 
the persons so summoned shall attend at the Court at the time 
mentioned in the summons, and in default of attendance shall 


Section 71. 

Party re- 
quiring jury 
to make a 
doiioslt. 
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forfeit such sum of money as the Judge shall direct, not being 
more than five pounds for each default; and the delivery of such 
summons to the person whose attendance is required on such 
, Jury, or delivery thereof to his wife or servant, or any inmate 
at his usual place of abode, trading, or dealing, shall be deemed 
good service : provided always, that no person shall be sum- 
moned or compelled to seiwe on such Jury more than twice within 
one year, or who shall have been summoned and shall have at- 
tended upon any Jury at the Assizes, or any Court of Nisi 
Prius, or at the Central Criminal Court for the same county, 
within six calendar months next before the delivery of such 
summons. 

The exemptions intended by the above section 
seem to have been, 1 st, such as had already served 
twice on a Jury in the County Courts; and, 2ndly, 
such as had, within six months next before the de- 
livery of the summons, attended on a Jury at the 
Assizes, &c. It is not, however, so clear what is the 
meaning of the actual provision. The words “ no 
person shall be summoned or compelled,’’ &c., cannot 
well apply to both the exceptions in the proviso. If 
the words, “ more than twice within one year,” or the 
word “or” were omitted, the meaning of the passage 
would be plain, but, as it now stands, the latter j)or- 
tion seems to be, according to strict construction, 
meaningless. 

The following is the form of the 

Summons to Jurors. 

No. 

In the Cuitvty CouH oj at 

(Seal.) 

You are herrhy summoned to appear and seroe as a Juror in 
this Courts at on the day of at the hour of 

, upon the tinal of the .several cases to be then and 
there tried by Juries; and in default of attendance you will 
be liable to a penalty of bl, by the Statute of 9 (j' 10 Viet, c. 95, 

Given under the seal of the CoiMrt, this day of 18 
Clerk of the said Court. 

To of 

As to service of summons, see section 72. 
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The Jury must be five in number, and their verdict book vi. 
must be unanimous. the 

PRACTICE. 

Sect. 73. And be it enacted, that whenever tliere are any ^ 

Jury trials five Jurymen shall be impanelled and sworn, as The Hearing, 

occasion shall require, to give their venlicts in the causes which 

shall be brought before them in the said Court, and being once Section 73. 

sworn shall not need to be re-sworn in each trial ; and either of T — 

Number of 

the parties to any such cause shall bo entitled to his lawful thejuiy. 
cliallenge against all or any of the said Jurors in like manner 
as he would be entitled in any Superior Court; and the Jury- 
men so sworn shall be required to give an unanimous verdict. 

Challenges to Jurors are of two sorts, challenges to ChaiieiiRcs 
the array, and challenges to the poll : (3 Ste})h. 

Com. 596-) 

A challenge to the array is an exception at once to 
the whole panel, and is generally on the ground of 
some default in the Sheriff^ or on account of his be- 
ing sus])ecte(l of favouring either party. 

Challenges to the polls are exceptions to particular 
Jurors, and are of four kinds ; (Co. Lit. 156. b.) 

1 . Propter honoris respectum, as, if a Lord of Par- 

liament be impanelled on a Jury, he may be 
challenged by either party. 

2. Propter defectum, as, if a Juryman be an alien 

born, or a female, or has not the qualifications 
enumerated in 6 Geo. 4, c. 50. 

3. Propter affectum, that is, for suspicion of bias 

or i)artiality. 

4. Propter delictum, as, for some crime or misde- 

meanor that affects the Juror’s credit, and 
renders him infamous. 

If a challenge be disputed, the mode of trying it is 
by two indifferent persons called triors, and not by 
the Judge: (3 Steph, Com. 600.) 

By section 69 it is provided that ‘‘ no suitor shall 
be summoned to hold or have any jurisdiction in any 
Court holden under this act.” It has been said that 
this provision has the effect of disqualifying suitors 
from being Jurors, but it is apprehended that the 
object of the enactment is to make the Judges ap- 
pointed under the Act the sole Judges of the New 
County Courts, and to expressly exclude the suitors 
from all jurisdiction as Judges which they j)oss(\ssed 
in the ancient Courts Baron. 
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Book VI. 

THE 

PBACTICE. 

Cap. 4. 
The Hearing. 


373. Functions of Judge. — In trials by Jury the 
Judge exercises the same authority and performs the 
same functions as a Judge sitting at Nisi Prius. 

II. Hearing by Judge alone. 


Functions of 

Judge. In cases where there has been no demand of a Jury, 

the Judge alone is to determine all questions of law 
and fact 

This is provided for by section 69, thus — 


Section 60. Sect. 69. And be it enacted, tliat tlie Judge of the County 
Jud^^onc Judge in all actions brought in the said 

to detennine Court, and shall determine all questions as well of fact as of 
unlm^a jury 1^^; unless a Jury shall be summoned as hereinafter mentioned; 

be sum- suitors shall in any case be summoned to hold or have 

moned. . *' 

any jurisdiction in any Court holden under this act. 


As to the power of the Judge, see ante^ p. 283. 

374. Proceedings on Hearing the Plaint when both 
Plaintiff and Defendant appear. — These are regulated 

by. 


Section 74. 

Proceedings 
on hearing 
the plaint. 


Sect. 74. And be it enacted, that on the day in that behalf 
named in the summons the plaintitl’ shall appear, and thereupon 
the defendant shall be required to appear to answer such plaint ; 
and on answer being made in Court the Judge shall proceed in 
a summary way to try the cause, and give judgment, without 
further pleading or formal joinder of issue. 


It has been also contended that this and other 
sections of the Act directing that the Judge shall 
proceed in a summary way to try the cause, ap})lies 
only to trials by the Judge alone, and not to cases 
tried by a Jury. If section 74 stood alone, such a 
construction might with some show of reason be 
contended for, but if we look also to the 58th section 
it will appear that cases tried by a Jury, as well as 
those tried by the Judge alone, must be heard and 
determined in a summary way. The words of that 
section are and all such actions brought in the said 
Court. shall be heard and determined in a summary 
way in a Court constituted under this Act,” &c. 
From the context it will clearly appear that this pro- 



THE COUNTY COURTS. 


427 


vision is coextensive with the clause givirg jurisdic- 
tion, and must therefore apply to all actions for the 
recovery of debt or damages over which the Court 
has jurisdiction. 

375. Trial when the Plaintiff does not appear to 
prove his case . — If the plaintiff shall not appear, the 
cause shall be struck out, and if he shall appear, but 
shall not prove his case to the satisfaction of the 
Judge, the Judge may nonsuit the plaintiff, or give 
judgment for the defendant. If, however, the defen- 
dant admits the debt, the Judge may give judgment 
for the plaintiff. 

Sect. 79. And be it enacted, that if upon the day of the 
return of any summons, or at any continuation or adjournment 
of the said Court, or of the cause for which the said summons 
shall have been issued, the plaintiff shall not appear, the cause 
sliall be struck out; and if he shall apj>ear, but shall not make 
proof of his demand to the satisfaction of the Court, it shall be 
lawful for the Judp:e to nonsuit the plaintiff, or to give judgment 
for the defendant, and in cither case, where the defendant shall 
appear and shall not admit the demand, to award to the defen- 
dant, by way of costs and satisfaction for his trouble and at- 
tendance, such sum as the Judge in his discretion shall think 
fit, and such sum shall be recoverable from the plaintiff by such 
ways and means as any debt or damage ordered to be paid by 
the same Court can be recovered; provided always, that if the 
plaintiff shall not appear when called upon, and the defendant, 
or some one duly authorized on his behalf, shall appear, and 
admit the cause of action to the full amount claimed, and pay 
the fees payable in the first instance by the plaintiff, the Court, 
if it shall think fit, may proceed to give judgment as if the 
plaintiff had appeared. 

376. Trial when the Defendant does not appear . — 
If the defendant shall not appear or answer when 
called, the J udge may, upon due proof of service of 
the summons, proceed to hear the case in his absence. 
The Judge Tna}^ however, at any time afterwards, set 
aside any judgment so given in the absence of the 
defendant, or grant a new trial, as he may think fit. 

Sect. 80. And be it enacted, that if on the day so named in 
the summons, or at any coutinuatioii or adjournment of the 


Book VI. 

TH£ 

PBACl’ICE. 

Cap. 4. 
2'he Ueariug. 


Section 79. 

l*racecdings 
if jdaintiff 
(iocs not 
appear or 
prove his 
case. 


Section 80. 
Proceeding* 
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Book VI. Court or cause in which the summons was issued, the defendant 
peactIce. appear, or sufficiently excuse his absence, or shall 

^ neglect to answer when called in Court, the Judge, upon due 
TAe Hearing, proof of service of the summons, may proceed to the hearing or 
if th^dofcn- cause on the part of the plaintiff only, and the judg- 

dant does not ment thereupon shall be as valid as if both parties had attended ; 
appeal. provided always, that the Judge in any such case, at the same 
or any subsequent Court, may set aside any judgment so given 
in the absence of the defendant, and the execution thereupon, 
and may grant a new trial of the cause, upon such terms, if any, 
as to payment of costs, giving security for debt or costs, or such 
other terms as he may think fit, on sufficient cause shown to 
him for that purpose. 


Mr. Trafford, Judge of the Birmingham Court, 
in one case {Anon., 1 Cox & Macrae, 65,) refused to 
set aside a judgment obtained in the absence of the 
defendant’s attorney, upon payment of the costs of 
the day, without a rule to show cause obtained on the 
production of a satisfactory affidavit. 

Mam V. In the case of Adams v. Verrier (2 C. C. Chron. 
errter. in the Sheriff’s Court, London, it was held that 

the plaintiff is bound to prove his debt though it be 
undisputed by the defendant. 


III. Hearing generally. 

1. Adjournment. 

The J udge may grant time to either party to pre- 
pare his defence, and may also adjourn the case from 
time to time. 

Section 81. Sect. 81. And be it enacted, that the Judge may in any case 
Judg^iay orders for granting time to the plaintiff or defendant to 

grant time, proceed in the prosecution or defence of the suit, and also may 
from time to time adjourn any Court, or the hearing or further 
hearing of any cause, in such manner as to the Judge may 
seem fit. 

« 

The Judge may also in his discretion, and on such 
terms as he may think fit, adjourn the case in order 
to enable the defendant to give notice of a special 
defence. 
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Rule 18. The Clerk of the Court shall give to the plaintiff Book VI 
a notice of such set-off, according to the fonn in the schedule, pr^cmce 
in manner directed by the Act, together with one of the copies 
of such particulars of set-off, sealed with the seal of the Court: ThelumHng. 
provided always, that where such notice shall not have been 

given, the Judge, in his discretion, and on such terms as he shall 

think fit, may adjourn the hearing of the cause, to enable the artjourn!^^ 
defendant to give such notice such number of days before the 
day to which the hearing may be adjourned, as the Judge shall 
think proper. 

Rule 19. Where a defendant intends to rely on the special Rule 19. 
defence of infancy, coverture, the Statute of Limitations, or his Notice in 
discharge under any statute relating to bankrupts, or any act 
for the relief of insolvent debtors, he shall give notice thereof 
jn writing to the Clerk of the Court, five clear days before the 
day on which the summons is returnable: provided always, When not 
that where such notice shall not have been given, thi Judge, in Say^alrljmorn 
his discretion, and on such teims as he shall think fit, may 
adjourn the hearing of the cause, to enable the defendant to 
give such notice such number of days before the day to which 
the hearing may be adjourned, as the Judge may think proper. 


The following may be the form of an 

Order to adjourn Proceedings. 


No. 


In the County Court of 

Between 


Order to 
adjourn 
proceedings. 


It is ordered that the trial of this action he adjourned until 
, upon [here state the terms or conditions of the 
adjournment, if any.] 

Given under the seal of the Court, this day of 

18 . 

By the Court. 

Clerk. 


The following are some of the reported cases as to 
the grounds on which adjournments are granted, and 
they may be some assistance to the practitioner in 
similar cases. 
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Book VI. 

THE 

PKACTICE. 

Cap. 4. 

Tfie Hearing, 

Phillips V. 
Williams (1 
C.C. Cliron. 
21 .) 

Jones V. 
Davies (1C. 
C.Cliron. 23.) 

Philips V. 
^^tone (1 C. C. 
Chron;*122.) 

Jones V. Dull 
(1 C. C. 
Ohion. G4.) 


M7,s0 V. 

Arnould (IC. 
C.Chroii.63.) 


In Phillips V. Williams (1 C. C. Chron. 21), the 
Judge of South-West Wales declared that adjourn- 
ment should only be allowed for causes which would 
induce the Superior Courts to grant them. 

The same Judge, in Jones v. Davies (1 C. C. Chron. 
23), said, that if parties do not take care to get their 
cases properly before the Court, no adjournment 
would be granted. 

In the case of Philips v. Stone (1 C. C. Chron. 122), 
the same Judge declared that the Court will adjourn 
cases by consent without affidavit, and where there is 
more than one cause, will apportion the costs. 

The Judge of the Birmingham Court, in Jones v. 
Bull (l C. C. Chron. 64), said, that the Court would 
exercise its discretion as to granting the adjournment 
of a case, on the ground of omission to give notice of 
special defence. 

The Judge of the East Kent Court ruled, in the 
case of Wise v. Arnould (1 C. C. Chron. 63), that an 
apjdication for an adjournment, on account of the 
absence of a material witness, should be grounded 
on an affidavit of facts, and not on a mere parol 
declaration on oath. 


Belly. In a case where the plaintiff and defendant only 

were examined, and their testimony ajipeared con- 
ciiron. G.) dieting, Mr. ^Vharton (Yorkshire) adjourned the 
case for the purpose of obtaining further evidence ; 
(Bell V. Underwood, 1 C. C. Chron. 6.) 
irc.s<v. One case having been removed to a Superior Court 

(IC^^C because title had come in question, Mr. Hiloyard, 
Chron. 7.) Judge of the Leicestershire Court, adjourned two 
other cases in which the same question appeared to 
be involved, to await the decision of the Superior 
Court : (West v. Collier, &c. (1 C. C. Chron. 7.) 
Syrnomis v. The Judge of the Dorsetshire Court, in the case of 
^ciiron 310 Hartnell (1 C. C. Chron. 39), held, that 

non... ; unavoidable absence of the plaintiff’’s attorney is 
not a sufficient ground for adjournment except on 
payment of the costs of the day. 

CUnigh v. Where the defendant had given a defective notice 
c'^Sronft of a special defence, Mr. Stansfield (Yorkshire) 
' adjourned the case in order that the notice might be 
amended : {Clough v. Norton, 1 C. C. Chron. 6.) 
Bower v. The Judge of the Northamptonshire Court, in the 
c^h Bower v. Baxter (1 C. C. Chron. 7), postponed 

. ron. because inspection of the contract on which 
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the action was brought, though demand had been BookVI. 
made in writing, had been refused. 

In the case of Hurnall v. Danhy (1 C. C, Chron. 

39), the Judge of the Cambridgeshire Court directed 4. 

an adjournment because the notice of special defence 

had been too short. iTvrnaUy. 

In the case of Lynn v. HolUngworth (1 C. C. Chron. c chron 39 *) 
125), Mr. Koe adjourned the case to the next court ' 
day, where the claimant had omitted to deliver to jStigworth 
the Clerk of the Court the particulars and grounds of 0 c. c. 
his claim, and ordered the claimant to pay the costs ^^5.) 
of the day. The same course was adopted by Mr. vySfe (V 
Francillon in the case of Grimes v> Boodle (l C. C c. c. Chron. 
Chron. 123.) . 

Where a plaintiff^s case had failetl, and that a Afowis v. 
second time, through his not producing the necessary ^ 

proof, the Judge of the South-West Wales District 23 .) 
nevertheless granted an adjournment: (Morris v. 

Johnson, 1 C. C. Chron. 23.) 

Where a [}arty seeks an adjournment on the ground iMceiiyn v. 
of the absence of a material witness whom he has ^ 
neglected to sul)|)ama, it is invariably on the terms of 239 .) 
his paying the costs of the day : (Llewellyn v. Jones penny v. 

1 C. C. Chron. 239, Bristol; see also Penny v. Mor- Morgan (9 
gan, 9 L. T. 62 ; and I'arllngton v. Parker, 9 L. T. 

88 , Warwickshire.) ParkX^^ 

L. T*. 88.) 

2. Reference to Arbitration. 

Section 76 enacts that the Judge may, with the Eftference to 
consent of both parties to the suit, order the same, 
with or without other matters within the jurisdiction 
of the Court, to be referred to arbitration. 

As to the proceedings therein, see •post, 

3. Course of Practice at the Hearing. 

We have already seen {ante, p. 427), that if the de- Courac of 
fendant does not appear, or if he neglect to answer 
when called upon in Court, the plaintiff must give ® 
due proof of the service of the summons, and it would 
appear from the words of the 80th section of the Act, 
that such proof is a condition precedent to the Judge 
having jurisdiction to try the case. What is due 
service, however, seems to be a question to be finally 
decided by the Judge of the County Court : (Robinson 
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iJoDK VI. V, Lenaghan, ante^ p. 396.) If, on the other hand, the 
PRACT%E defendant appears and makes answer, he thereby ad raits 
— * the service and it will be unnecessary to prove it. 

Cap, 4. * 

Thei^nufj, ^77, Right to begin. ihb Superior Courts it is 
Right often a subject of inquiry whether the plaintiff or the 

begin. defendant is to open the facts and the evidence fo the 

Jury. But it may "be doubtful whether in any case, 
except where the plaintiff does not appear, the de- 
fendant has a right to begin in the County Courts ^ 
for it would seem that the plaintiff can in no instance 
be entitled to a verdict in those courts without actual';,’ 
proving his case by evidence. In the new County 
Courts there are no pleadings, and therefore there can 
be nothing admitted on the record. Even ngtice of 
a special defence will not amount to an admission of 
the cause of action, and the burden of proof lies upon 
the plaintiff to prove his cause of action before the 
defendant can be caUed upon to i)rove his s[»ecial 
defence. 

Wc may, therefore, lay it down as a general rule 
that the right and the obligation to begin in the 
County Court rests with the plaintiff. The defendant 
may, however, by admitting the plaintifl*'s cause of 
action entitle himself to begin, and thus sliould the 
plaintiff produce any evidence in answer to the defen- 
dant’s case the latter would have the general reply. 

Right to 378. Right to reply . — “ In general, the party who 
rejiiy. begins has the right to the general rejily, when the 
opposite party calls witnesses. Where the defendant 
brings evidence to impeach the plaintiff’s case, and 
also sets up an entirely new case, which again the 
plaint^ controverts by evidence, the defendant’s reply 
is confined to the new case set up by him ; for upon 
that relied upon by the plaintiff the defendant’s 
counsel has already commented in the opening of his 
case ; and the plaintiff is then entitled to the general 
reply.” 

Unless the defendant gives evidence, the plaintiff' 
is not entitled to reply; there being no new facts 
upon which his cutinsel ran comment:” (Roscoe’s 
NislPrius, 6th ed. p. 179.) 

Arguments 373* Arguments of Counsel . — “ When points of law 
of counsel, incidentally, all the counsel on both sides are 
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usually heard by the Court ; and the leading counsel Book vi. 
of the party making the objection alone replies:” the 
(R oscoe Nisi Prius, 179.) * 

Cap. 4. 

380. Addressing the Court or Jury and examining ^ nearing. 
Witnesses, — The Judges of the County Court have a A.uiressinK 
discretion whether or not to allow counsel or attorney Court or 
to argue any point for any party in those Courts ; but Saining 
if leave be once given, counsel will be entitled to the witnesses, 
same rights and privileges that he enjoys in the 
Superior Courts. He may address the Court or 
Jury, as the case may be, and comment on the facts 
of the case, and he may claim the same licence in the 
examination of witnesses that counsel are entitled to 
in such cases at Nisi Prius. 

4. Nonsuit. 

The Judges of the County Courts are empowered. Nonsuit, 
by section 79, to nonsuit the plaintiff* or give judgment 
for the defendant, if the plaintiff shall not make proof 
of his demand to the satisfaction of the Court. And 
section 89 enacts, “ that the Judge shall have power 
to nonsuit the plaintiff in every case in which satis- 
factory proof shall not be given to him entitling either 
the plaintiff or defendant to the judgment of the 
Court.” 

In cases tried by a Jury, the plaintiff may elect 
whether he will submit to a nonsuit, or go to the 
Jury: {Watkins v. Towers, 2 T. R. 281.) And 
would seem that, even in cases tried by the Judge 
alone, the plaintiff is not bound to submit to a nonsuit, 
though, if he refuses, the Judge may give judgment 
for the defendant. 

The defendant cannot, after he has addressed the 
Jury and examined witnesses, insist on a ^ipund of 
nonsuit: (Roberts v. Croft, 7 C. & P. 376.) But the 
plaintiff may elect to be nonsuited, even whilst the ‘ 

Jury are d^berating : (Anderson v. Shaw, 11 Moore, Andersen 

44 .) Shaw, 

A nonsuit is not a bar to any other proceeding Nonsuit not 
for the same subject-matter, and though the 89th « - 
section enacts generally, that every order and judg- 
ment of any Court, holden under the Act, shall be 
final between the parties, the same section excepts 
cases of nonsuit. 


M M 



434 


LAW AND PRACTICE OP 


liooK VL Should a plaintiff be dissatisfied with the ruling of 
PEACTicE. Judge, he may elect to be nonsuited, and after- 

— wards commence a new action to be tried by a Ju^, 

Hearing. Provided the cause of action be such as to entitle him 

— to demand a Jury. 

raa^ awS When the plaintiff is nonsuited, the Judp ‘^may 
award to the defendant, by way of costs and satisfac- 
tion for his trouble and attendance, such sum as the 
Judge in his discretion shall think fit, and such sum 
shall be recoverable from the plaintiff by such ways 
and means as any debt or damage ordered to be paid 
by the said Court can be recovered (sect. 79.) 

Order in case There being no form of orders expressly provided by 

o nonsui . Judges for cases of nonsuit, it would appear that the 

following form was intended to be used in such case : 

Order for Judgment against Plaintiff for Costs and 

Satisfaction to Defendant, and for his Costs of 

Suit. 

No. 

In the County Court of at 

(Seal.) r A. B., Plaintiff, 

Between < and 

L C. />., Defendant, 

At a Court holden at on the day of it 

was adjudged, that judgment should pass against the said 
plaintiff, and that the said plaintiff should ptay the sum of £ 
to the said defendant, hy way of costs and satisfaction for his 
trotible and attendance in that behalf, and the further sum of 
£ for his costs and charges by tlm said defendant about 
his suit in that behalf expendkd, amounting together to the sum 
of £ on or before the day of . It is there- 

fore ordered, that the said plaintiff do pay the same to the Clerk 
of the Court, at his office at on or before the 
day of 

Given under the seal of the Court, tkw day of 18 . 

By the Court, 

Clerk. 

Office hmrs,from ten till four. 

5. Withdrawing a Juror. 

At trials at Nisi Prius a Juror is sometimes with- 
drawn, or the Jury discharged, by consent, either jPor 
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the convenience of the parties or at the suggestion of book vi. 
the Judge. In such case each party pays his own prJcticf 
costs, but the action is not tnerehy determined: — 
(Everett v. Youellsy 3 B. & Ad. 349 .) If, however, ™ ^ 

a Juror is withdrawn on the understanding that no ^ ^ 
further proceedings are to be taken in the cause, the 
Court above will not generally allow any further pro- 
ceedings to be taken : (Harris v. Thomas, 2 M. & W. 

32 ; Gibbs v. Ralph, 14 M. & W. 804 .) 

It would appear to be competent to the parties to a 
suit in the County Court to withdraw a Juror, or 
discharge the Jury, by consent, and the ejffect of such a 
proceeding would be the same as in a Superior Court. 

6. Verdict and Judgment. 

In cases tried by a Juiy the verdict is final as to Vw-aict and 
facts in issue, and such verdict can only be affected by 
a new trial granted. A verdict once entered cannot 
be altered, either by the Judge or by any officer of the 
Court : (2 Co. Litt. 227, b ; Jones v. Jones, 1 Cox & 

Macrae, 92.) In cases where the Judge decides ques- 
tions of fact as well as of law, it would appear that he 
may alter his judgment at any time during the sitting 
of the Court on the same day on which his decision 
has been delivered, but he has no authority to alter 
his judgment after the rising of the Court, or in the 
absence of the parties. This was expressly decided by 
Mr. Justice Coleridge, in the case of Jones v. Jones jonesy.Jone.s 
(ante). In which case a prohibition was granted to 
restrain a Judge of the County Court from proceed- 
ing upon a judgment which appeared to have been 
altered after the rising of the Court. In that case 
his lordship said, “ It is not now material to inquire 
whether or not the case was heard by a Jury ; but if 
it was so heard, it is clear that the Judge had no 
power to alter the verdict ; and if heard by the Judge 
alone, it appears that he made his decision in favour 
of the defendants, and it was entered in the book for 
that purpose in that way ; it was therefore complete 
in their favour on that day. I do not mean to say 
but that a Judge might alter his judgment on the 
same day, during the sitting of the Court, but he can 
have no authority to alter it in his own chambers, and 
behind the back of the parties, after the Court has 
broken up.” 

mm2 
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Judgment must be entered of record in the book 
PBAcncE. Court, which is generally in a few words, and 

— the Judge may thereupon make such orders for pay- 
Tt^^Heating nature of the case will justify. 

for'tiie^’^^ 381. Judgment for the Defendant. — The effect of 
defendant, a judgment for the defendant is to give to the defen- 
Effect of dant what the Judge may in his discretion think a 
judgment, sufficient compensation for his trouble and attendance; 

and it seems doubtful whether the Judge has in such 
a case any authority to apportion the costs between 
the parties, for section 88, which gives the Judge that 
power, does so only in cases not otherwise provided 
for by the act. 

Order for Judgment against Plaintiff for Costs and 
Satisfaction to Defendant, and for his Costs oi 
Suit. 


Order for 
judgment 
agaiii.st 
plaintiff. 


No. 

In the County Court of at 
(Seal.) 

C A. Plaintif ] 

Between < and 

LC. i)., Defendant. 

At a Court holdm at on the day of it 

7ms adjudged, that judgment should against the said 
jdamtijf, and that the said plaintiff should pay the sum of £ 
to the. said defendant, hy toay of costs and satisfaction for his 
trouble and attendance in that behalf and the further sum of 
£ for his costs and charges hy the said defendant about 
his suit in that behalf expe7ided, amounting together to the smn 
of £ mi or before the day of . It is there- 

fore orden'ed^ that the said plaintiff do pay the same to the Clerk 
of the Coui't, at his office at on or before the 

day of 

G-iven under the seal of the Court, this day of 18 . 

By the Court, 

Clerk. 

Office hours, from ten till four. 


Judgment 382. Judgment for the Plaintiff. — The judgment 
plaintiff may be either general, to pay debt 
and costs, or to pay the debt, and costs to be divided. 



THE COUNTY COURTS. 


437 


Order upon a Judgment for the Plaintiff for Pay- 
ment OF Debt or Damages by the Defendant. 

No. 

Tn the County Court of at 
(Seal.) 


Book VI. 

THE 

PEACTICE. 

Cap. 4. 
The Hearing. 


r A. B., Plaintiffs 
Between < and 

LC. />., Defendant. 

Upon hearing this came at a Cmrt holden at on Order upon 
the day of U is adjudgeds that the said plaintiff 
do recover against the said defendant the sum of £ for 
his debt [or damages by him smtaineds] together with the costs 
of suits amounting to the sum of £ . And it is 

ordered, that the said defendant do pay the same to the Clerk 
of the Court at his office in on or before the 

dAxy of 

Given under the seal of the Courts this day of 18 

By the Courts 

Clerk. 

Attendance at the office from ten till four o'clock. 


The like where there is an apportionment of the 
costs. 


After the words in the order, supra, “ together with the costs Where costs 
of suits amounting to the sum of £” add; but inasmuch as ^Qned^°^' 
the said dtfendant is entitled to costs to the amount of £ 
to he deducted from the said sum of £ recover-^ 

able by the said plaintiff as aforesaid, it is ordered that 
the plaintiff do pay the sum of £ (being the balance 

payable to the plaintiff after the deduction aforesakV), to the 
Clerk of the Court” fc. 

383. Payment by Instalments. 

Sect. 92. And bo it enacted, that the Judge may make orders Se ctwn 92. 

concerning tlie time or times and by what instalments any debt Court may 

or damages or costs for which judgment shall be obtained in the for payment 

said Court shall be paid, and all such moneys shall be paid into by instal- 

, nients. 

Court, unless the Judge shall otherwise direct. 

Buie 23. When any order is made for the payment of any 
debt, damages, costs, or other sum of money by instalments, 
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Order on 
judgment for 
plaintiff in 
case of 
instalments. 


such instalments shall be pajable at the office of the Clerk of 
the Court, at such periods as the Court shall order; and if no 
order be made, then the first shall become due at the expiration 
of one calendar month from the day of making the order, and 
every successive instalment at like periods of a calendar month 
from the day of the previous instalment becoming due. 

Order upon a Judgment for thE Plaintiff, where 
THE Debt and Costs are payable by Instalments. 
No. 

In the County Court of at 
(Seal) 

r A. J3.f Plaintiffs 
Between < and 

L(7. 7>., Defendant, 

Upon the hearing of this came at a Court holden at 
on the day of it is adjudged, that the said plaintiff 

do recover against the said defendant the sum of £ for 

his debt [or damages by Mm s^istained'] in a certain action, 
together with the costs of suit amounting to tlte sum of £ 
by instalments, the first instalment to be paid upon 

the day of . Such payments to be made at the 

office of the Clerk of this Court, at 

Given under the seal of the Court, this day of 18 . 

By the Court, 

Clerk. 

Note . — Office hours, from ten till four. 



CAP. V. 


NEW TRIAL, SETTING ASIDE 
PROCEEDINGS, &c. 

When judgment has been given for the plaintiff in bouk vi. 
the absence of the defendant, the Judge in any such 
case, at the same or any subsequent Court, may set 
aside any judgment so given in the absence of the s- 

defendant, and the execution thereupon, and ma^ sZi^faScie 
grant a new trial of the cause, upon such terms, if ProcmUngg, 
any, as to payment of costs, giving security for debt 
or costs, or such other terms as he may think fit, on 
sufficient cause shown to him for that purpose 
(sect. 80.) 

And sect. 89 further provides that he shall also 
in every case whatever have the power, if he shall 
think fit, to order a new trial to be had upon such 
terms as he shall think reasonable, and in the mean 
time to stay the proceedings.” 

The following may be the 

Form of a Bond as a Security for Costs. 

Know dll men hy these presents^ that we C, D, of , 

Carpenter^ E, F. of Mason, F. G, of Ironmonger, 
are jointly and severally held and firmly hovnd to A. B. in the 
sum of pounds of lawful money of Great Britain, to be 
paid to the said A. B. his certain attorney, executors or ad- 
ministrators; for which payment loell and truly to be made, we 
hind ourselves and each and every of us, wir and each and 
every of our heirs, executors and administrators firmly by these 
presents, sealed with our seals. 

Dated this day of in the year of the reign of Her 
Majesty Queen Victoria, and in the year of our Lord 18 . 

Whereas a certain action was brought in the County Court 
of at hef^e Esq., Judge, in which the said 
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A. B, was plaintiffs and C. D. defendant, (md Sfudh proceedings 
were thereupon hods that judgment therein was given for the 
said A. B. And whereas afterwards upon the application of 
the said C. D., the said judgment so given was set asides and a 
new trial granted (upon payment of costs hy the said C. D., and 
upon executing his hond, with two sufficient sureties, to the said 
A. B., conditioned that the said C. D. should pay the debt and 
costs which might he recovered hy ike said A. B. in such new 
trial, and to satisfy any judgment the said A. B. should obtain 
therein. Now the conditwn of the obligation is such, that 'if the 
said, C. D. shall pay the debt and costs as shall be recovered by 
the plaintiff in such new tidal, and shall satisfy the judgment to 
he obtained for the same, then this present obligation shall be 
void, or otherwise remain in full force aid effect. 

Signed, sealed and delivered C. D. (l.s.) 

in the presence of E. F. (l.s.) 

F. G. (l.s.) 

If the application for a new trial be made subse- 
Quently to the Court at which the trial has been had, 
tne party applying must give seven clear days’ notice 
of his intention to the Clerk. 

Rule 21. No application for a new trial, or to set aside 
any proceedings, shall he made subsequently to the Court at 
which such trial or other proceeding shall have been had, 
unless the party making such application shall have given a 
written notice thereof to the Clerk of the Court at his office, and 
to the other party, by serving the same personally on such 
party, or leaving the same at his usual place of abode or busi- 
ness, seven clear days before the time of holding the Court at 
which such application shall be made. 

Order for a new Trial. 

No. 

In the County Court of at 
(Seal.) 

CA. B., Plaintiff, 
Between } and 

C C. £>., Defendant, 

It is ordered, that the judgment in this case, and all sub^ 
sequent proceedings thereon, he set aside, and a new tidal had 


Order. 
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between the parties on [set out the terms or conditions, 

if any, on which the order is made.] 

Given under the seal of the Cowrt, this day of 18 . 

By the Courts 
Clerk, 


Order to rescind a former Order. 


No. 


In the C(ymty Court of at 
(Seal.) 


rA, B.j Plaintiffs 
Between < and 

vC. D., Defendant. 

It is ordered^ that a certain order of this Court in this 
action, hearing date the day of he rescinded. 

Given under the seal of the Court, this day of 18 . 

By the Court, 

Clerk. 


Order to stay Proceedings. 

No. 

In the County Court of at 

(Seal.) 

r*4, B., Plaintiff, 
Between < and 

C C. D., Defendant. 

It is ordered, that all further proceedings in this action be 
stayed. 

Given under the seal of the Court, this day of 18 . 

By the Court, 
Clerk. 

The Judge of the Warwickshire Court held it to be 
unnecessary that the notice of a new trial should state 
the causes on which it is sought : {Anon, C. C. Chron. 
105.) And this practice seems fully to satisfy rule 
21 . 

It has been held b}[ several of the County Court 
Judges that every motion for anew trial should be made 
mm3 
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on affidavits stating the grounds of the motion : (see 
New Brewery v. Nicholson, i C. C, Chron. 240, Cwm- 
herland ; Arthur v. Robins, ih,, Devonshire ; O’Neill 
V. Taylor, ib. \ 7, Lancashire; Hall v. Evans, ib, 380 ; 
Carmart henshire.) 

The Court has power to grant a new trial in a case 
where the defendant has appeared as well as in other 
cases, though Mr. Harwood, Judge of the Kent Court, 
held otherwise in an anonymous case : (] C. C. Chron. 
39.) The words of section 89 are explicit that the 
Judge “ shall in every case whatever have the power, 
if he shall think fit, to order a new trial,’’ &c. 

Whether the Judge in granting a new trial can at 
the same time direct the new trial to be heard before 
a Jury in a case where the first trial has taken place 
before the Judge alone seems very doubtful. It is 
clear that neither party to the suit can demand a Jury 
unless he has given notice of such demand in writing 
to the Clerk of the Court two clear days before the 
return of the summons. Whether the Judge has power 
to direct a case to be tried by a Jury otherwise than 
on the ajiplication of either party, or whether he may 
in particular cases dispense with the rule requiring 
notice, are points not easy to determine. The question 
was raised before Mr. Justice Coleridge in the Bail 
Court in Sparrowe v. Reed (1 Cox & Macrae, 1G6), 
but that case was decided on another point, (o) 


(a) In the cai»e of Jones v. Jones, in the Merioneth^'lilre Court 
( I C. C. Chron. 209), a question of home importance was raised, viz., 
whether the Judge of a County Court has power to grant a new trial 
after u writ of proliibitiou had issued to re'^train further pioceedings 
in the action, tJic ground on which the prohibition had been granted 
being that the former judgment liad been irregularly obtained. That 
learned Judge decided that be had power to grant a new trial, and 
thus expressed himself: “ As the learned Judge has come to the con- 
clusion that my judjpnent was irregularly pronounced, and the 
ground of the prohibition was the irregularity of the judgment itself 
and nothing else, and it was not questioned by his lordship that the 
facts would liave warranted me in deciding in tuvoiir of the plaintiff, 
had I done so in a regular manner, I consider the pl.iintiff to bo 
clearly entitled at my hands to a new trial,” &c. 

It is evident, however, that the Judge of an Inferior Court enn only 
do what is not prohibited by the terms of the wiit of prohibition, and 
that he has no right whatever to inquire into the reasons for which 
the writ has been granted. The Judge is bound to obey v hat the v rit 
orders, and if the teims of the writ be general to rbstraia further 
proceedings in the action, It is evident that no new trial can be 
granted. If the writ is too general in its terms, or has issued impro- 
vidently, the remedy is by an application to the Court from which 
the writ has issued: (see Jveson v. Harris, 7 Ves. 251 ; sec also 
Lloyd on Prohibition, G9.) 
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The followings are some of the general grounds for Book vi. 
which new trials are granted in the Superior Courts : 

(see Chitty’s Archbold, 8th ed. p. 1321.) 

Misdirection or other mistake of the Judge; the cap,&. 
improper discharge of a Jury; wrong nonsuit ; im- 
proper admission or rejection of evidence ; improperly Proceedings, 
allowing a party to begin ; default or misconduct of (jeneraT 
an officer of the Court ; default or misconduct of the grounds for 
Jury; perverse verdict; that the verdict is against 
evidence ; that the damages are excessive ; that the 
damages are too small ; absence of counsel or attor- 
ney ; default or misconduct of the opposite party, as 
for instance, in misleading the Jury; misleading or 
taking by surprise the opposite party ; that no notice 
of trial had been given; default or misconduct of 
witnesses ; perjury of witness ; the discovery of 
fresh evidence that is material ; that the examination 
of witnesses had been stopped; that one of several 
issues has been wrongly decided. 

A new trial being the only means provided to 
remedy an improper verdict or an erroneous decision 
of a Judge, it would seem that it ought to be granted 
by the Judges of the County Courts, not only in all 
cases where a new trial will be granted in the Superior 
Courts, but also in some cases where the remedy in a 
Superior Court would be by motion in arrest of judg- 
ment, or writ of error. Mere technical errors, how- 
ever, or irregularities which cannot affect the justice 
of the case, ought not to be held sufficient grounds 
for which to grant a new trial in the County Courts. 

In cases within the extended jurisdiction of the 
County Courts, a Superior Court may on appeal 
order a new trial on such terms as it thinks fit. (See 
13 & 14 Viet. c. 61, 8. 14. Appendix.) 



CAP. VI. 


EVIDENCE. 


BookVt. 384. The Nature of Evidence, Evidence, with re- 
fr&rd to its nature, may be treated of under the follow- 
PBAc^cL. heads : Primary ; Secondary ; Presumptive ; 

Cap. 6. Hearsay : Admissions. 

Evidence. 

The nature of I. PbTMARY EVIDENCE. 

Primarv It is a general rule of law that the best evidence of 

(’virtence. which the nature of the case will admit must be given : 

(B. N. P. 293.) And the best, or primary evidence 
may be defined to be, that which is most direct and 
least liable to any chance of falsification or error. 
Thus a deed or other written instrument, by which 
certain rights are created, is the most direct evidence 
of such rights, and is not so liable to falsification or 
error as a copt would be. Where, therefore, a con- 
tract is reduced into writing, that writing becomes the 
best evidence of the terms which in a manner become 
identified with the writing. But if a fact exists inde- 
pendent of a written instrument, such, for instance, 
as the payment of money, other evidence may be given 
of that fact though there may be a memorandum of 
Rambert v. writing, as a receipt or the like : {Rambert 

Cohen. V. Cohen, 4 Esp. 213.) 

II. Secondary Evidence. 


Secondary Evidence of a secondary nature, and which supposes 
ovi ience. the existence of better evidence not produced, is in- 
admissible unless satisfactory reasons can be shown 
for the absence of more direct proof. 

Secondary evidence is admissible, 1st. Where the 
nature of the primary evidence is such as to preclude 
the possibility or the easy practicability of its being 
produced. Thus, for instance, parol evidence of an 
inscription on a wall or monument is admissible : 
Moriirmr v. (Mortimer v. M*CaUam, 6 M. & W. 68, 72.) And in- 
ACCaiiam. scriptions on banners and the like may also be proved 
by parol : R. v. 3 B. & A. 566.) 


R. T Hunt, 
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2ndly. Secondary Evidence is admissible if it ap- Book vi. 
pears that no better evidence exists. Thus if it is palcTicu 
proved that a deed or other writing has been lost, — 
secondary evidence of its contents wtIL be admitted : 6* 

(B. N. P. 254.) 

3rdly. If any document be in the possession of the 
opposite party, secondaiy evidence may be given of 
its contents on its being proved that a notice to pro- 
duce the original has been duly served. The refusal 
of a third party, however, who has the custody of an 
instrument, to produce it on subposna^ is not stifficient 
ground for admitting psrol evidence : {Jjesus College jesm CoUege 
V. Gibbs, 1 You. & Coll. 156.) But if an attorney v. 
objects to produce a document in his possession on 
the ground of privilege or lien, secondary evidence of 
the contents of such document may be given ; {Mars- Marston v. 
ton V. Downes, 1 A. & E. 31.) Downes. 


385. Notice to produce, when necessary. — In order Notice to 
to admit secondary evidence, a notice to produce is in , 
general necessary whenever a document is in the cobhaiy. ” 
hands of the opposite party. But where, from the 
nature of the proceedings, the party in possession of 

the document has constructive notice that he will be 
charged with the possession, as in trover for a deed, no 
notice is necessary : (How v. Hall, 14 East, 2/4.) In Uowy. Hall. 
general a notice to produce a notice is necessary ; 

{Kine v. Beaumont, 3 B. & B. 288.) A party who has Kinev. ^ 
a document in Court at the trial is not bound to pro- Deaumont. 
duce it, unless he has had notice to do so, and the 
oi)posite party cannot on that account give secondary Cook v. 
evidence of its contents : (Cook v. Hearn, 1 M. & 

Rob. 201 ; Bate v. Kinsey, 1 C. M. & R. 38.) 

386. Proof of Possession of Original. — The notice ^ 
to produce will be ineffectual without proof that the session 
original is in the hands of the opposite party, and the 
degree of proof requisite will vary accovding to cir- 
cumstances : (Roscoe N. P. 6.) Whether or not 
there is sufficient proof of possession is a question for 

the Judge, and the party charged with the possession 
may give evidence to negative that fact : {Harvey v. iiarvey v. 
Mitchell, 2 M. & Rob. 366.) 

Fonn of 

387. Form of Notice. — ^A notice to produce may be 
either in writing or by parol : (Smith v. Young, 1 


f pOB- 
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Camp. 440.) The notice must be reasonably specified, 
so as sufficiently to point out the thing required to be 
produced: (Roscoe N. P. 8.) 

388. Service of Notice. — Service of the notice may 
be either on the party or his attorney : (Houseman v. 
Roberts, 5 C. & P. 394 ; Hughes v. Budd, 8 D6wl. 
P. C. 315.) 

389. Time of Service. — ^Tbe notice must be served in 
sufficient time to enable the ojqiosite party to comply 
therewith, and if the time be too short for such a 
purpose, the notice will be held bad: (Roscoe N.P. 9.) 

390. Effect of Notice. — The only effect of a notice to 
produce, in general, is to enable the j)arty giving such 
notice to give secondary evidence of the contents of 
the instrument sought to be produced, and such evi- 
dence must be part of his own case: (Graham v. 
Dyster, 2 Stark. 23.) 

391. What is sufficient Secondary Evidence. — If se- 
condary evidence be admissible, such evidence may be 
either written or parol, and it is no objection to the 
admissibility of parol evidence of the contents of a 
document that there exists an examined copy of the 
same : (Doe v. Ross, 7 M. & W. 102.) 

If the plaintiff has given the defendant notice to 
produce a document, and is obliged to give secondary 
evidence of it by the defendant’s refusal to produce 
it, the defendant cannot afterwards produce it as part 
of his own case in order to contradict the secondary 
evidence: (Doe v. Hodgson, 12 A. & E. J35.) 

392. Parol Evidence inadmissible to vary orcontradict 
a Writing. — It is a general rule that parol evidence 
will not be admitted to vary, enlarge, or contradict 
the terms of an instrument in writing, as written 
is of a higher nature than parol evidence, and as the 
parties to the contract must be supposed to intend, 
by having recourse to writing, to exclude the uncer- 
tainty of oral testimony ; (Roscoe N. P. 11.) 

Parol evidence will, however, ])c admissible, 

1st. To prove any matter collateral to the writing : 

(ib-) 

2ndly. To prove that a consideration was given. 
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Thus^ if a deed recites no consideration, evidence may Boos vi. 
be given that a consideration did in fact pass : (Mi/rf- paAOTw® 
may^s case, 1 Co. 176.) Or, if the consideration — 
recited be less than the real consideration, parol evi- 
dence will be admissible to prove what consideration 
actually passed : (12. v. Scammoden, 3 T. R. 474.) MUdmay^s 

3rdly. As a deed takes effect from the delivery, 
evidence may be given that the date appearing on the ^scammoden, 
face of it is not the day on which it was executed ; , ,, * 

(^Steele v. Mast, 4 B. & C. 272.) 

4thly. Mere words of description in a deed, not supwith v. 
operating by way of estoppel, may be contradicted by 
parol : (Skipwith v. Green., 1 Strange, 610.) 

Stilly. Parol evidence is admissible to prove fraud, Pcurton v. 
illegality or error in written instruments : {Paxton v. 

Popham, 9 East, 421 ; Collins v. B lantern, 1 Smith’s 
Leading Cases, 155.) 

6thly. Parol evidence of custom or usage will be 
received to annex incidents to written contracts on 
matters with respect to which they are silent. 1st. In 
contracts between landlord and tenant ; 2nd. In com- 
mercial contracts ; 3rd. In contracts in other transac- 
tions of life, in which known usages have been 
established and prevailed : (1 Smith L. C. 306.) 

7thly. Parol evidence of use under ancient charters, 
grants, &c., is admissible to explain any ambiguous or 
general terms contained therein : (Roscoe N, P. 15.) 

Stilly. Parol evidence is admissible to explain any v. 
latent ambiguity in a written instrument ; thus, if a 
testator bequeaths to his son John Thomas, and he 
has two sons of the name, parol evidence will be 
received to show which of the two was intended : 

(Doe V. Chichester, 4 Dow. 93.) If, however, the HayUsv. 
ambiguity be patent on the face of the instrument, * 

parol evidence will not be admissible to explain it : * 

{Bayl^ v. Attorney-General, 2 Atk. 239.) 

III. Presumptive Evidence. 

Presumptions are usually divided into three kinds : 

1st. Presumptions yttm et de jure, 2nd. Presump- 
tions of law. 3rd. Presumptions of fact. 

1st. The first are purely artificial, and cannot be Ooodtitier, 
contradicted ; thus a will is conclusively presumed to otvay,., 
be revoked by a subsequent alteration of the pro- 
perty ; (Goodtitle v. Otway, 2 H. Bl. 522.) 
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2nd. The second class consists of those cases in 
which the Court will direct a jury to find a fact of 
which no evidence has been given, as for instance, the 
consideration for a bill of exchange. 

3rd. The third class of presumptions are exclusively 
within the province of a Jury, and they occur when- 
ever direct proof of a fact is offered to the Jury 
as evidence of another fact which is the usual con- 
sequence of the former: (Roscoe N. P. 20.) Thus a 
receipt for the rent last due is presumptive evidence 
that all the former rent has been paid : {ih,) 

IV. Hearsay Evidence. 

Hearsay is the repetition of the declaration of 
another party, and it is in general inadmissible as evi- 
dence. There are, however, certain exceptions to the 
general rule, and hearsay evidence is admissible — 

1st. In questions of pedigree. As the only means 
by which pedigrees can often be proved is by the 
general reputation existing in the family, necessity 
demands that evidence of such reputation should be 
admitted. Accordingly the declarations of persons 
connected with the family, inscriptions on monu- 
ments, entries in family bibles and the like, are held 
to be admissible evidence in such cases : (Roscoe 
N. P. 26, 27.) 

2nd. Hearsay is also admissible to prove public 
rights, and rights in the nature of public rights. 
But such evidence is not admissible to prove prescrip- 
tive rights of a private nature : {Morewood v. Wood., 
14 East, 327.) 

3rd. Hearsay evidence is admissible when it is part 
of the transaction. In such cases the declarations 
are in the nature of facts, and the testimony of a wit- 
ness who was present at the time would seem to be 
in the nature of primary evidence of such facts. 

4th. Where character is in issue, hearsay evidence 
of the representations of third parties is always ad- 
mitted : (Foulkes v. Sellway, 3 Esp. 236.) 

5th. Evidence of assertions of ownership is some- 
times admissible in questions of title : (Roscoe N.P.32.) 

6th. Evidence of the declarations of deceased per-, 
sons, made against their own interest is admissible : 
(Higham v. Ridgway, 2 Smith L. C. 183.) 

7th. Hearsay of persons making entries in the ? 



THE COUNTY COURTS. 


449 


regular discharge of their duty is admissible : {Price Book vi. 
V, Lord Torrington, 1 Smith L. C. 139.) pbIoticb. 


V. Admissions. cap. e. 

Admissions of a party to the suit, whether made di- — 
rectly, or to be inferred from his conduct, are evidence Admissions, 
against him. Thus, an acknowledgment in a deed of 
the receipt of money is conclusive evidence of pay- 
ment: {Baker v. Dmey^ 1 B. & C. 704.) And letters Bakery. 
written by a party or declarations made by him are 
evidence against him : (Roscoe N. P. 38.) Thus also 
payment of money into Court is an admission of 
everything that the plaintiff must have proved to j)yer v. 
recover it : (Dyer v. Ashton, 1 B. & C. 4.) Ashton. 

An admission is evidence, whether made by a 
nominal party, who sues for the benefit of another or 
by the party really interested in the suit ; {Bduerman Bauerman v. 
v. Radenius, 2 Smith L. C. 226.) Radenius. 

The admission of one partner is evidence against mchoiis y. 
another : {Nicholls v. Dowding, 1 Stark. 181.) Dowding. 

Admissions of counsel or attorney at the trial are young y. 
evidence of the fact admitted: {Young v. Wright, Wright. 

1 Camp. 141.) But statements made by the attorney 
in the course of conversation are not admissible 
against his client : {ib. j Parkins v. Hawkshaw, 2 Parkins v. 
Stark. 239.) Uawkshaw, 

It is a rule, however, that the whole of an admis- 
sion must be taken together, ^ 


393. Object of Evidence. — ^The following are some Olyect of 
of the rules which regulate the practice of the Courts ©vidcnce. 
with regard to the admission of evidence. 

1st. Evidence need not be given of any /ucf^wh^the 
of which the Courts will take judicial notice. Facts ju^ciai 
of which the Courts will take judicial notice need notice of. 
not be proved. The Courts will judicially notice 
the order and course of proceedings in Parlia- 
ment ; the privileges of the House of Commons ; the 
existence of war with a foreign state ; the existence of 
a foreign state recognized by the British government, 
but not otherwise ; the Superior Courts, their juris- 
diction and course of proceeding; the privileges of 
their officers; the beginning and end of term; general 
customs, as those of gavelkind and borough-English ; 
the limits of Ecclesiastical jurisdiction ; they will take 
notice of the different counties and palatinates in 
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England; the days of festivals appointed by the 
calendar; the number of days in a particular month ; 
the time of the rising and netting of the sun and 
moon ; that a particidar day of the month fell on a 
Sunday: (see generally Roscoe N. P. 51.) 

The Courts wiU not notice judicially the nature 
and jurisdiction of a local Inferior Court; nor foreign 
laws; nor the Scotch law ; nor the seal or proceed- 
ings of a foreign Court ; nor the laws of the colonies ; 
nor the Queen’s proclamation without the production 
of the Gazette-, nor particular customs, as those of 
London, unless duly certified by the Recorder ; nor 
that a particular town is within a certain diocese ; nor 
the local situation of a town or a street in a county ; 
nor that a particular town (as Dublin) is in Ireland ; 
nor will they notice the rules of the Poor Law Com- 
missioners made under 4 & 5 Will. 4, c. 76, s. 1 5 : 
(see generally Roscoe N. P. 52.) 

2nd. The evidence must he confined to the points in 
issue. In general, evidence of collateral facts is in- 
admissible: (Holcombe v. Hewson, 2 Camp. 39 L) 
Where, however, collateral facts are so blended with 
the matter in issue as to make evidence of them ne- 
cessary towards its proper decision, such evidence 
will be admissible. Thus, in an action by a rector for 
tithes, where the question in issue is, whether there 
exists a modus in respect of a certain farm, evidence 
may be given that other farms in the same township 
are not subject to the same modus in order to show 
that it is not a fkrm modus : (Blundell v. Howard, 
1 M. & S. 292.) 

3rd. The Evidence must he confined to the cause of 
action stated m the summ.ons. 

Sect. 75. And be it enacted, that no evidence shall be given 
by the plaintiff on the trial of any such cause as aforesaid of 
any demand or cause of action, except such as shall be stated 
in the summons hereby directed to be issued. 

Proof of Documents. 

394. Acts of Parliament, — Public Acts of Parlia- 
ment, and private Acts made public, need not be 
proved, as the Courts will take judicial notice of them. 
Private Acts are proved Iw an examined copy of the 
Parliament Roll : (B. N. ft 225.) 
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395. Records of the Superior Courts, — Where the Book vi. 

existence of a record is put in issue, the proof is by prac^ce 
the production of the record, or by having the tenor . — 

of it duly certified by a certiorari and mittimus out of 
Chancery: {Wtmor v,I>unford, 1 C. C, Chron. 317.) 

If the existence of the record itself be not in issue, it Records of 
may be proved by an examined copy, under the Great cou^?^ 
Seal, or the seal of the Court to which the record 
belongs : (ib.) Dunford. 

396 . Verdicts, — When it is necessaiy to prove a Verdicts, 
verdict, not only must the postea be proauced, but the 
judgment also must be proved : (B. N. P. 234.) 

397. Writ, — writ must be proved by a copy of the Writ, 
record of it after its return, whenever it is the gist of 

the action : (B. N. P. 234.) In other cases the writ 
itself may be produced. 

398. Inquisitions, — In order to prove inquisitions, it inquisitions, 
is generally necessary to show the authority of the per- 
son who made the inquiry. With regard to escheators 

and others acting under a general commission, proof 
of their so acting is sufiicient, but in other cases the 
commission must be produced : (Roscoe N, P. 76.) 

399. Rule of Court, — A rule of Court is proved by Rule of 

the production of the rule, and proving the signature of * 

the proper officer: (Telby v, Harris, 1 Ld. jjaXul 

745; Duncan v. Scott, 1 Camp. 102.) Duncan 

Scott, 

400. Judge^s Order, — A Judge’s order is proved by judge»s 
producing the order and proving the Judge’s signa- o^^ier. 
ture, or by evidence of the rule making it a rule of 
Court: ( Still Halford, 4 Camp. 17; Arch. PL&«s«tKv. 

Ev. 400.) 

401. Proceedings in Chancery, — A decree in Chan- ^o^edings 
eery may be proved by an exemplification, or by an ex- ancery. 
amined copy, or by production of a decretal order in 

paper, with proof of the bill arid answer: (B. N. P. 

244.) An answer is proved by the production of the 
bill and answer, or by examined copies of them : 

(Gilb. Ev. 55.) 

Proceedings 

402. Proceedings in Proceedings in 
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Parliament, judgments of the House of Lords, &c., 
are proved by examined copies : (Arch. PI. & Ev. 
396.) 

403. Proceedings in the Admiralty and Ecclesiastical 
Courts, — Proceedings in these Courts are proved by 
examined copies : (Arch. PI. & Ev. 397.) 

404. Proceedings in Inferior Courts. — Judgments 
and other proceedings of Inferior Courts generally 
are proved by the Minute Book produced from the 
proper custody, or by examined copies: (Roscoe 
N. P. 80.) 

405. Proceedings in the New County Courts . — ^The 
proof of proceedings in the New County Courts is 
regulated by section 111 of the 9 & 10 Viet. c. 95, 
thus : 

Sect, 111. And be it enacted, that the Clerk of every Court 
holden under this Act shall cause a note of all plaints and sum- 
monses, and of all orders, and of all judgments and executions, 
and returns thereto, and of all fines, and of all other proceedings 
of the Court, to be fmrly entered from time to time in a book 
belonging to the Court, which shall be kept at the office of the 
Court; and such entries in the said book, or a copy thereof 
bearing the seal of the Court, and purporting to be signed and 
certified as a true copy by the Clerk of the Court, shall at all 
times bo admitted in all Courts and places whatsoever as evi- 
dence of such entries, and of the proceeding referred to by such 
entry or entries, and of the regularity of such proceeding, with- 
out any further proof. 

406. Proceedings in Bankruptcy. — Commissions of 
bankruptcy, adjudications and certificates under the 
former system, and fiats in bankruptcy, adjudication^ 
appointments, and certificates under the present lawj^ 
may be proved by producing them, being first duly 
enrolled at the Bankrupt Office, and a certificate of 
the enrolment being endorsed thereon : (1 & 2 Will, 4, 
c. 66; 6 Geo. 4, c. 16, s. 96; 2 Will. 4, c. 114, 
s. 9 ; 12 & 13 Viet. c. 106, s. 236.) 

407. Proceedings in Insolvency. — Petition, schedule, 
order of ♦adjudication, and other proceedings in the 
Insolvent Court, may be proved by an office copy. 
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purporting to be signed by the officer in whose book vi. 
custody th^e proceedings are, and to be sealed with paJciicB 
the seal of the Court without further proof: (l & 2 — 

Viet. c. no, s. 106.) 

Petitions for protection from process and proceed- 
ings incident thereto, purporting to be signed by a 
commissioner of the Court of Bankruptcy, or, since 
the transfer of the jurisdiction, by an Insolvency 
Commissioner, or copies of such petitions or other 
proceedings purporting to be so signed, are evidence 
of such proceedings having taken place : (7 & 8 Viet, 
c. 96, s. 37.) 

408. Proceedings in Foreign Courts , — Proceedings Proceedings 
in foreign Courts are generally proved by exemplifica- 
tions under the seals of such Courts : (Ach. PI. & Ev. 

406.) 


409. Court Rolls. — ^The rolls of a manor may be Court rolls, 
proved by the production of the rolls themselves, or 
examined copies: (Doe v, Hally 16 East, 208; Doe 

V. Meey 4 B, & Ad. 617.) 

410. Proof of Probate. — k probate under the seal Broofof 
of the Ecclesiastical Court proves itself without more : 

(Kempton v. Crow, Hardw. 108.) And if the probate Kempton v. 
be lost it may be proved by an exemplification under 

the seal of the Ecclesiastical Court : (Shepherd v. Shepherd v. 
Shorthose, 1 Stra. 412.) The entries in the Eccle- 
siastical Courts are also evidence : (Coa? v. AUingham, 

Jacob, 514.) 

411. Letters of Administration. — Letters of admi- Letters of 
nistration prove themselves, and a certificate or ex- a^^^iatra- 
emplification given by the Ecclesiastical Court is 

also evidence : (B. N. P. 246.) The entries in the 
Ecclesiastical Courts are also evidence : (Eden v. v. 
Upc^c//, 8 East, 187.) 

412. Entries in Public Books. — Examined copies Entries in 
of entries of a public nature are receivable in evi- 
dence: (Lynch y. Clerke, 3 Salk. 164.) The books Zync/i v. 
in which the entries are made must, however, be kept 

by i^ublic authority : (Salts v. Thomas, 3 B. & P. 

413. Post-marks. — It is not clear whether a post- Post-marks, 
mark would be held to prove itself, or whether a 
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Book VI. stamper at the post-office, or a postmaster should be 
pBACTic*. called to prove it: (Abbey v. Lilly 5 Bing. 299; 
— Plumefs casBy R. k R. C. C. 264.) 

i 

— ’ 414. Public Registers. — Registers of baptisms. 

Abbey y. LiU, marriages and deaths may be proved by examined 
Piumer*s case* copies^ or by the production or the register itself: 
Public (B. N, P. 247.) Some evidence of identity of the 
registers. parties should, however, be superadded. 


Ancient 

writings. 


Plaxton V. 
Dare. 
Beesr, 
WaUers. 

Atkins V. 
Hatton . 


415. Andent Writings. — ^The admissibility of an- 
cient writings in general depends upon the custody 
they come from. If an ancient document be pro- 
duced from the custody in which it may be reasonably 
expected to be found, it will be admitted. Thus, ex- 
pired leases coming from the possession of the lessor, 
are admissible : (Plaxton v. Dare, 5 M. & R. 1 ; Rees 
V. WalterSy 3 M. W. 527.) And terriers coming 
from the bishop’s registry or the rector’s are evidence : 
(Atkins v. Hatton, 2 Anstr. 386.) 


Corporation 41G. Corporation Deeds. — ^Ihe seal of the corpora- 
deeds. proved by some one who knows it, 

though it is not necessary to call a witness (not being 
Moisesy. an attesting witness) who saw it affixed : (Moises v. 

Thornion. Thomton, 8 T. R. 307.) The seal of the Corporation 

Doe y. Mason, London proves itself : (Doe v. Mason, 1 Esp. 53.) 

But most others must be proved. 


Deeds and 
private writ- 


Call y. 


Bowles y. 
Lomgworihy. 


Curlie v. 
Child. 

Prince v. 
Blackburn. 


Doey. 8uck^ 
erman. 


417. Deeds and Private Writings. — If a deed or 
other instrument be subscribed by an attesting wit- 
ness, such witness must be called ; and it is doubthil 
whether even a solemn admission would dispense with 
such proof: (Call v. Dunning, 4 East, 53 ; Bowles v. 
Langworthy, 5 T. R. 366.) 

If, however, the attesting witness be dead, or insane, 
or out of the jurisdiction of the Courts in Englal||P 
his handwriting may be proved, and that will suffice : 
(Curlie v. Child, 3 Camp. 283 ; Prince v. Blackburn^ 
2 East, 252.) 

The question, what means of knowing a person’s 
handwriting will make the evidence of a witness as 
to such handwriting admissible t was very fully dis- 
cussed by the Court of Queen’s Bench, in the case of 
*Doe V, Suckerman (5 A. & E. 730), and the result is 
very clearly stated in the judgment of Mr. Justice 
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Patteson as follows: “The knowledge of hand- 
writing may be acquired either by seeing the party 
write, in which case it will be stronger or weaker ac- 
cording to the number of times and the periods and 
other circumstances under which the witness has seen 
the party write, but it will be sufficient knowledge to 
admit the evidence of the witness (however little 
weight may be attached to it in such cases), even if he 
has seen him write but once, and then merely signing 
his surname ; or the knowledge may have been ac- 
quired by the witness having seen letters or other 
aocuments professing to be the handwriting of the 
party, and having afterwards communicated personally 
with the party upon the contents of those letters or 
documents, or having otherwise acted upon them by 
written answers producing further correspondence, or 
acquiescence by the party in some matter to which 
they relate ; or by any other mode of communication 
between the partv and the witness, which, in the 
ordinary course or the transactions of life, induces a 
reasonable presumption that the letters or documents 
were the handwriting of the })arty ; evidence of the 
identity of the party being of course added aliunde^ if 
the witness be not personally acquainted with him.’’ 

There is an exception in favour of instruments more 
than thirty years old, and produced from the proper 
custody ; and these are held to prove themselves. 

Proof by Witnesses. 

418 . Competency of Witnesses , — Questions as to 
the competency of witnesses are for the Court to 
determine : {Carpenters^ Co. v. Haywards, 1 Doug. 
375.) As a general rule it may be laid down that idl 
persons with the following exceptions are competent 
as witnesses : 

L Insane persons, idiots, and lunatics, during their 
lunacy (though not in their lucid intervals), 
are incomp^etent witnesses : (Com. Dig. Testm. 
A. I.) Children who on account of their 
tender age or want of proper instruction, do 
not understand the moral obligation of an 
oath, are also incompetent: (B. N. P. 293 .) 

2. Atheists and other infidels who profess no reli- 
gion which can bind their consciences are 
incompetent witnesses, but not so such as 
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believe in God the avenger of crime, though 
they disbelieve the Scriptures: {Omickund v. 
Barker, Willes, 549.) 

3. Persons are in some instances not competent 
witnesses on account of their being privileged. 

Thus, counsel, attorneys, and persons employed as 
interpreters in a cause, are not bound to reveal com- 
munications made to them in such character, and it 
is doubtftil whether the Court would even allow them 
to do so, as the privilege is that of the client. The 
same privilege also extends to the clerks of counsel 
and attorneys : (Roscoe N. P. 122.) 

Formerly persons convicted of crime, and such as 
had an interest in the event of the suit, were not 
competent witnesses ; but by statute 6 & 7 Viet, 
c. 85, s. 1, it is enacted : 

Sect. 1. Whereas the inquiry after truth in Courts of Justice 
is often obstructed by incapacities created by the present law, 
and it is desirable that full information as to the facts in issue, 
both in criminal and in civil cases, should be laid before the per- 
sons who are appointed to decide upon them, and that such 
persons should exercise their judgment on the credit of the 
witnesses adduced, and on the truth of their testimony : now 
therefore be it enacted by the Queen’s most excellent ]\Iajesty, 
by and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, that no person offered as a 
witness shall hereafter be excluded by reason of incapacity from 
crime or interest from giving evidence, either in person, or by 
deposition, according to the practice of the Court, on the trial of 
any issue joined, or of any matter or question or on any inquiry 
arising in any suit, action or proceeding, civil or criminal, in any 
Court, or before any Judge, Jury, Sheriff, Coroner, Magistrate, 
Officer, or person having, by law or by consent of parties, authority 
to hear, receive, and examine evidence; but that every person so 
offered may and shall be admitted togive evidence on oath, or solemn 
affirmation in those cases wherein affirmation is by law receivable, 
notwithstanding that such person may or shall have an interest 
in the matter in question, or in the event of the trial of any issue, 
matter, question, or inquiry, or of the suit, action, or proceeding 
in which he is offered as a witness, and notwithstanding that 
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individually named in the record, or any lessor of the plaintiff, 
or tenant of premises sought to be recovered in ejectment, or the 
landlord or other person in whose right any defendant in replevin 
may make cognizance, or any person in whose immediate and 
individual behalf any action may be brought or defended, either 
wholly or in part, or the husband or wife of such persons respec- 
tively; provided also, that this Act shaU not repeal any provision 
in a certain Act passed in the session of Parliament holden in 
the seventh year of the reign of His late Majesty, and in the first 
year of the reign of Her present Majesty, intituled “ An Act for 
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the Amendment of the Laws with respect to Wills provided in Courts of 
that in Courts of Equity any defendant to any cause pending in ^.nTant'may 
any such Court may be examined as a witness on the behalf of he examined 
tlie plaintiff or of any co-defendant in any such cause, saving JJg piatntSr 
just exceptions ; and that any interest which such defendant so to 
be examined may have in the matters, or any of the matters inques- &c. 
tion in the cause shall not be deemed a just exception to the testi. 
mony of such defendant, but shall only be considered as affecting 
or tending to affect the credit of such defendant as a witness. 


And even parties to the suit are competent witnesses 
in actions tried in the New County Courts, for by the 
83rd section of the County Courts Act, it is thus 
enacted : 


Sect. 83. And be it enacted, that on the hearing or trial of Sectum 83. 

any action or on any other proceeding under this Act the parties parUoss and 

thereto, their wives and all other persons, may be examined, t>thei\> may 

be examined. 

either on behalf of the plaintiff or defendant, upon oath, or 
solemn aifirmation in those cases in which persons are by law 
allowed to make afiSrmation instead of taking an oath, to be ad- 
ministered by the proper ofQcer of the Court. 


Attendance of Witnesses. 

Either of the parties to the suit or other proceeding, 
may obtain summonses to witnesses at the office of 
the Clerk of the Court. 

Sect./j5. And be it enacted, that either of the parties to the Section Sd. 
suit or any other proceeding under this Act may obtain, at the summonses 
office of the Clerk of the Court, summonses to witnesses, to be to witnesses, 
served by one of the Bailiffs of the Court, with or without a 
N N 
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Book VI, clause requiring the production of books, deeds, papers, and 
pKAcwcE. ■writings ip their possession or control, and in any such sum- 

^ monsn any number of names may be inserted. 

Cap. 6, 

Evidence. SUMMONS TO WITNESS. 

No. 

In the Cminty Cowt of at 
(Seal.) 

(A. B.j Plaintiff, 
Between ■< and 

C C. D., Defendant. 

Ycm are herehj required to attend at [the court }u)me^ 
at on the day of at the hour of 

to give e/vidence in the above cause on behalf of the above-named 
[and then and there to have and produce (state any 
particular documents required) aiul all other books, papers, 
writings, and other documents relating to the said action, which 
may he in your custody, possession, or potoer"]. In default of 
your attendance, you tvill he liable to a penalty ofX^Il. under the 
statute of^ (J’ 10 Viet. c. 95. 

Given under the seal of the Court, this day of 18 
Clerk of the said Court. 

To of 

As to the service of this summons, see ante, title 
Service of Summons. The same rules apply to the 
service of a summons to a witness, as to the ser\dce 
of summonses to appear to a plaint. 

RuleW. Rule 14. The above rules, except rule 11, as to the mode 

Rules as to service of summonses to appear to a plaint, shall apply to the 

the service of service of all summonses, judgments, orders, notices, and process 

suminonses . , , . , , , . « , . ’ 

to a plaint, whatsoever, issuing under the authority of the said Act, except 

where otherwise directed by the said Act, or any rule made 
under the authority thereof. 

Any person disobeying the summons, or revising ^ 
to give evidence when called upon in Court, shall be 
liable to a penalty not exceeding 10/. 

Sect. 86. And be it enacted, that every person on whom any 
such summons shall have been served, either personally or in 
such other manner as shall be directed by the general rules or 
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practice of the Courts, and to whom at the same time payment 
or a tender of payment of his expenses shall have been made on 
such scale of allowance as shall be from time to time settled by 
the general rules or practice of the Court, "and who shall refuse 
or neglect, without suilicient cause to appear, or to produce any 
books, papers, or writings required by such summons to be pro- 
duced, and also every person present in Court who shall be re- 
quired to give evidence, and who shall refuse to be sworn and 
give evidence, shall forfeit and pay such fine, not exceeding ten 
pounds, as tlie Judge shall set on him; and the whole or any 
part of such fine, in the discretion of the Judge, after deducting 
the costs, shall be applicable toward indemnifying the party in- 
jured by such refusal or neglect, and the remainder thereof shall 
form part of the general fund of the Court in which the fine was 
imposed . 

The payment of the fine may be enforced upon the 
order of the Judge. 

Sect. 87. And be it enacted, that payment of any fine imposed 
by any Court under t!ie authority of this Act may be enforced 
upon the order of the Judge in like manner as payment of any 
debt adjudged in the said Court, and shall be accounted for as 
flerein provided. 


OiiDER FOB Payment of Penalty. 


No. 


at 


In the Cownty Court of 
(Seal.) 

fA, B.j Plaintiff, 

< and 
Lc', jO., Dtfendant. 

Whereas it has been made to upjiear to the Court that E. F., 
of was duly smimoned to he and appear as a witness in 

this action, at a County Court at on the 

•day of [and also to produce^ as the case may be], and 
that payment [or a tender of payment] of his reasonable ex- 
penses was duly mode to him the said E, F,: And whereas the 
said Ei F. did not appear, tfc. on, <fc., in obedience to the said 
sum,mons, [or haviny appeared in purmance of the said sum- 
mons, did wilfully refuse to he stoom and to give evid&ice in the 
said action (or^ to produce such, #c.)] : 

N N 2 
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Hook VI. N<m the said Cmrt doth hereby order that the said E, F. 
rBA^icE. P^y ® ^ neglect [<?r refusal] to the 

Ca^i' ^if Court, on or before the day of [or 

Evidence, forthwith ] ; and that the smn of £ , part of the said fine, 

shall he paid by the said Cleric to the in this action, 

being the party injw^ed by such neglect [or refusal] of the said 
E. F. 

Given under the seal of the Court, this day of 18 
By the Cmrt, 

Clerk. 

419* Allowance to Witnesses, 

Rule 36. Rule 35. The Judge shall in each case order what number of 
Allowance to witnesses shall be allowed on taxation of costs, the allowance 
witnesses. £qj. -whose attendance shall he according to the scale in the 
schedule, unless otherwise ordered, but in no case to exceed 
such scale. 

The following is the scale of allowances : 

s. d. 

Gentlemen, merchants, bankers, and professional men . 7 6 

Tradesmen, auctioneers, accountants, clerks, and yeomen 5 0 


Journeymen, labourers, and the like 2 (P 

Travelling expenses per mile, one way 0 6 


420. Habeas Corpus. — If the witness be in custody, 
the usual way of procuring his attendance is by a writ 
of habeas corpus ad testificandum : (Tidd Pr. 858.) A 
Judge of one of the Superior Courts may issue a writ 
of habeas corpus to bring up a prisoner from any 
prison in the United Kingdom, for the purpose of 
giving evidence in any Court of Record in England. 
In some cases, also, a habeas corpus will lie to bring a 
witness from a lunatic asylum : {Fennell v. Tait, 1 C. 
M. & R. 684.) 

421. Protection of Witness from Arrest. — A witness 

is protected from arrest whilst attending the trial, and 
also whilst going and returning : {Arding v. Flower, 
8 T. R. 536.) ^ ^ 

It is pjrovided by the County Courts Act that per- 
sons giving false evidence in the County Court snail 
be deemed guilty of peijury. 
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Sect. 84. And be it enacted, that every person who in any 
examination upon oath or solemn affirmation before any Judge 
of the County Court shall wilfully or corruptly give false evi - 
dence shall be deemed guilty of perjury. 
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SticUon 84 . 


422. Ordering Witnesses out of Court, — ITie Judge ghing false 
may, at his discretion, on the ^plication of either eviiieneo 
party, order the witnesses out of Court. If a witness pevjmy ^ 
remains in Court after he is ordered to withdraw, his 
evidence does not thereby become inadmissible, but 
it is still in the discretion of the Judge to permit the ex- 
amination or not: {Parker v, McWilliams 6 Bing. 68^.) 

The following are some of the rules which regulate Rules for the 
the examination of v/itnesses : — of 

1st. The examination should be strictly confined to 
the matter in issue between the parties. 

2ndly. No one will be allowed to lead his own wit- 
ness, or, in other words, to put questions to him in 
such a form as would suggest the answers. 

3rdly. In cross-examination leading questions may 
be put to the witness. 

4thly. If the witness shows a leaning in favour of 
the party on whose behalf he is cross-examined, the 
• right to put leading questions must be exercised 
within stricter limits. 

5thly. Re-examination is only allowed for the pur- 
pose of explaining facts which may come out on cross- 
examination. 

The rule on this point is laid down by Abbot, 

C. J., in the Queen^s case (2 B. & B. 2Q7), as fol- 
lows : I think the counsel has a right, on re- 
examination, to ask all questions which may be jiro- 
per to draw out an explanation of the sense and 
meaning of the expressions used by the witness on 
cross-examination, if they be in themselves doubtful ; 
and also of the motive by which the witness was 
induced to use those expressions ; but he has no right 
to go further, and introduce matter new in itself, and 
not suited to the pur])ose of explaining either the 
expressions or the motives of the vdtness.’’ 

6thly. If thdRefendant gives evidence in proof or 
his defence, the plaintiff may then call witnesses in 
reply. Their evidence must, however, be confined 
strictly to the defence set up, and the plaintiff will not 
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be allowed to give evidence in further support of his 
original case: (1 Arch. N. P. 41.) 

rthly. The opinion of a witness as to any of the 
facts in issue is in general inadmissible as evidence ; 
as to questions of science, however, such opinion is 
admissible : (Roscoe N. P. 130.) 

Sthly. A witness will be allowed to refer to an 
entry or memorandum made by himself at the time 
or shortly after the occurrence of the fact to which it 
relates, in order to refresh his memory; and this 
though the entry or memorandum would not of itself 
be evidence: (Roscoe N. P. 131.) 

Special Defences applicable to all Actions 
*ON Contracts — (As to notice, see ante^ p. 412). 

1. Set-off. 

The stat. 2 Geo. 2, c. 22, s. 23, made perpetual by 
8 Geo. 2, c. 24, s. 4, first gave the right of setting off 
one debt against another ; and sect. 5 of that statute 
enacts that mutual debts may be set off, notwithstand- 
ing such debts are deemed at law of a different nature, 
unless they shall accrue by reason of a penalty on a 
bond or specialty. And in all cases where either the 
debt for which the action is brought, or the debt in- 
tended to be set off, shall be pleaded in bar, in which 
plea shall be shown how much is truly and justly due 
on either side, and in case the plaintiff shall recover in 
any such action or suit, judgment shall be entered for 
no more than shall appear to be truly and justly due 
to the plaintiff, one debt being set against the other 
as aforesaid. 

Upon this enactment depends the right of setting 
off debts and demands in the County Courts, and, 
subject to the provisions of the 9 & 10 Viet. c. 95, 
the right of set-off in the County Courts is co-exten- 
sive with that which exists in the Superior Courts. 
By sect. 76 of that Act it is enacted “ that no defen- 
dant in any Court holden under this Act shall be 
allowed to set off any debt or demand claimed or 
recoverable by him from the plaintiff,” '' unless such 
notice thereof as shall be directed by the rules made 
for regulating the practice of the 4kurt shall have 
been given to the Clerk of the Court.” 

It may be contended that the word recoverable ” 
in this section means recoverable ” in the County 
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Court, and that the ri^^ht of set-off is subject to the Book vi. 
same limitation as to amount as the right of a plain- 

tiff to bring his action. Any other construction ^ ‘ 

would seem to militate against the spirit of the Act. 

Thus, if the plaintiff brings an action in the County 
Court for ‘20Z., and the defendant, having a demand 
against the j)laintiff to the amount of 40Z., is desirous 
of setting off 20/. against the plaintiff’s demand. If What debts 
the defendant abandons the excess above 20/. it is Sf th? 
clear that he is entitled to his set-off, as a plaintiff Countj- 
would be under sect. 63. But if the defendant does 
not abandon the excess, it is by no means clear whe- 
ther he will be entitled to such set-off or not. To 
allow such a set-off would be indirectly to give juris- 
diction to the County Court to a greater amount than 
.20/., as the defendant might, by a separate action, 
recover the other 20/. It may, in some instances, be 
a hardship upon the defendant not to be allowed to 
set off part of a larger debt against the plaintiff’s 
demand, and still be allowed to recover the balance ; 
but, on the other hand, the inconvenience of allowing 
such a set-off would be very great, and it would be in 
direct \dolation of the limits of the County Courts 
jurisdiction. If the principle were once admitted that 
jiart of a debt exceeding 20/. can be set off without 
abandoning the excess, the County Courts might try 
claims to an indefinite amount. Tlius, suppose the 
defendant be indebted to the plaintiff in ten different 
sums of 20/. each for which he brings ten actions in 
the County Court, and the defendant, on the other 
hand, claims 200/. from the plaintiff on a bond which 
the plaintiff contends is void. The defendant divides 
the 200/. into ten sums of 20/. each, and sets off the 
same against the demands of the plaintiff. Under 
such circumstances, the Judge of the County Court 
would have to determine the validity of the bond, and 
virtually to adjudicate on the right to the sum of 200/. 

A set-off may be had in all %cts of contracts, but No act-off in 
not in actions of tort. The demand intended to be of 

set off must, however, be liquidated : {Freeman v, an uniiqui- 
Hyett, 1 W. Bl. 394.) And the defendant can only 
set off debts due to him at the time of action brought : 
(Braithwaite v. €olman, 4 Nev. & Man. 654.) 

The debt to be set off must not be barred by the 
Statute of Limitations, and if set off the plaintiff may 
plead the statute: (B. N. P. 180.) And it would 
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seem that he would be entitled to an adjournment in 
order to enable him to give notice, 

A debt for which a verdict has been obtained ap^ainst 
a plaintifP in a prior action may be set ofiP against a 
present demand (B. N. P. 180); and so may a judg- 
ment, though a writ of error be pending thereon : 
(Reynolds v. Beerling, 3 T. R. 188.) 

In order to constitute a valid set-off, the demands 
must be mutual, and due in the same right. 

It is to be observed that, subject to the limitations 
already' mentioned, the defendant may in a separate 
action recover the balance of a sum of money part of 
which has been set off : (Ilennell v. Fairland, 3 Esp. 
104.) But as to the part set off, the decision of the 
Court ufion it is final, and the defendant cannot, after 
having failed to prove his set-off, bring an action for 
the amount : {Eastmure v. Lawes, 5 Bing. N. C. 444.) 

II. Infancy. 

Infants have the same privileges and disabilities in 
actions tried in the County Courts that they have in 
proceedings in the Superior Courts, with the excep- 
tions contained in the 64th section of the 9 & 10 
Viet. c. 95, which enacts “that it shall be lawful for 
any person under the age of twenty-one years to pro- 
secute any suit in any Court holden under this Act 
for any sum of money, not greater than twenty pounds, 
which may be due to him for wages or piece-work, or 
for work as a servant, in the same manner as if he 
were of full age.” 

In the Superior Courts an infant cannot sue or be 
sued in person, but must sue and be sued by his next 
friend or guardian (see Chitty’s Arch. Pr. 1088, 
1091); and there is no provision in the County Courts 
Act which alters this rule of law. It is true that the 
form of notice prepared by the Judges is drawn in 
such a way as to imply that an infant is to give the 
notice in person, and not through Rprochein amy, but 
he may be entitled to give the notice in his own name, 
and still be subject to the common law rule as to ap- 
pearance in Court. 

If an infant sue by prochein amy, still the legal 
guardian is considered, as a general rule, the most fit 
person to be appointed such prochein amy : (Chitty's 
Arch. Pr, 1089.) In order to enable an infant to sue 
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by guardian or prochein amy, such guardian or iiooK vi. 

chein amy must be admitted by the Court, which, in , , 

the County Court would probably be done upon ap- 
plication at the trial. 

It may be laid down as a general rule that infancy 
is a good defence to all actions on contract. This inf mcy a 
rule is, however, subject to a very important excep- to aii actions 
tion, namely, that an infant may bind himself for on contracts, 
necessaries, such as for meat, drink, apparel, medi- 
cine, or instruction : (Co. Litt. 172, a.) The question 
of what are or what are not necessaries must be 
governed by the fortune and circumstances of the 
infant, and he may enter into a valid contract for 
what may be necessary for him in the rank which he 
is entitled to keep: (Peters v. Fleming ^ 6 M. & W. 

42 ; Wharton v. Mackensie, 5 Q. B. 606.) It is not 
sufficient that the articles for which the infant is 
sought to be made liable should be in their nature 
necessaries, but they must also be, in fact, to some 
degree, necessaries to the infant at the time. Thus, 
articles of apparel are necessaries for an infant, but if 
he is already abundantly supplied with apparel, he 
will not be held liable on a contract for more : {Burk- 
kardt v. Angerstein, I M. & Rob. 458 ; Ford v. Father- 
gill, Peake, 229.) 

In a question whether articles are necessaries or 
not, the burden of proof lies upon the plaintiff : (^per 
Ijord Kenyon, C. J., in Ford v. Fothergill, 1 Ksp. 211.) 

The contract of an infant for what are not neces- Contract of 
saries is not, however, void, but voidable, apd he may 
confirm his contract on his coming of age. Such 
confirmation is required by stat. 6 Geo. 4, c. 14, s. 5, 
to be in writing, otherwise it is of no effect. 

In actions for ^orf, such as assault and battery, tres- infancy no 
nass, &c., infancy is no defence. The cause of action defence in an 
must, however, be in its nature a wrong, and the lia- tort. 
bility of the infant does not depend ujion the form, 
but upon the real nature of the subject-matter sued 
for: (Bristow v. Eastman, 1 Esp. 172.) 

423. Proof of Infancy when denied, — Infancy may 
be proved by calling any iierson who can speak as to 
the time of the defendant’s birth ; or by declarations 
of deceased members of his family, mentioning the 
time of his birth, with proof of identity : (Roscoe N. 

3 1 3. ) It may also be jiroved by parochial registers. 
n N 3 
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III. Coverture. 

The coverture of the plaintiff or defendant, at the 
time when the contract was entered into, is in general 
a defence to an action on 8ucl\ contract. 

There are cases, however, where a married woman 
has been allowed to be sued as a femme sole. Thus, 
if the wife of a foreigner, resident abroad, live and 
trade here as a femme sole, she may be sued as such : 
{De Gaitlon v. UAigle, 1 B. & P. 357.) So also if 
the husband has abjured the realm [Lean v. Schulz, 
2 W. Bl. 1195), or has been transported for a limited 
period, the wife is to be considered aa^ femme sole : 
(Carrol v. Blencow, 4 Esp. 27.) After a divorce ah 
initio, the wife becomes a single woman by operation 
of law, and it is the same as if she had always re- 
mained single: {Anstey v. Manners, Gow, 11.) Mere 
separation, howeve'r, or even a divorce a 7nensa et 
ihoro will not render the wife liable to be sued as a 
femme sole: (Lewis v. Lee, 3 B. & C. 291.) Nor 
can the wife of an Englishman who is resident abroad 
be so sued : (Marsh v. Hutchinson, 2 B. & P. 226.) 

Where coverture is the defence, the defendant must 
prove her marriage, and also that her husband was 
living at the time of the contract entered into. But 
in the absence of evidence of the husband’s death, 
{)roof of his being alive within seven years is sufficient : 
(Hopewell v. De Pinna, 2 Camp. 113.) 

The marriage may be proved by a copy of the 
registry, or by the evidence of a witness who was 
present. Marriage may also be proved by reputation 
and cohabitation ; (Kay v. Duchess de Pienne, 3 
Camp. 123.) 

IV. Statute of Limitations. 

The time in which personal actions must be brought 
is governed by the following statutes, viz., 21 Jac. 1, 
c. 16 (the Statute of Limitations); 4 Anne, c. 16; 
9 Geo. 4, c. 14 ; and 3 & 4 Will. 4, c. 42. 

The following actions must, by stat. 21 Jac. 1, c. 16, 
be brought within six years after the cause of action 
accrued. 

1. All actions for injuries to the person or to land, 
or personal property (except those hereinafter parti- 
cularized.) 

2. Detinue. 
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3. Trover. 

4. Replevin. 

5. Account (except upon accounts between mer- 
chants.) (a) 

6. Trespass on the (;ase (except for verbal slander.) 

7. Debt. 

8. Assumpsit. 

9. For arrears of rent. 

By the same statute, the term of limitation has 
been fixed at four years in the following? actions, 
viz. : — 

1. Trespass for assault, menace, battery and wound- Trespass for 

ing ^ assault, itc. 

2. Trespass for false imprisonment. 

The time of limitation in actions for verbal slander 
is two years. 

The last- mentioned statute excepts the following Exceptions, 
cases : — 

1st. If the person entitled to sue shall at the time 
when the cause of action accrued be an infant. 

2nd. If she be at such time a married woman. 

3rd. If he be at such time non compos mentis. 

4th. If he be at such time in prison. 

5th. If he be at such time beyond seas. 

In all these cases it is provided that such person 
shall be at liberty to sue wnthin the same period after 
the removal of the disability as is allowed to persons 
having no such imj)e(liment. 

And by stat. 4 Anne, c. IG, s. 19, if any person 
liable to be sued shall, at the time when the cause of 
action accrued, be beyond the seas, a similar extension 
of the time for bringing the action shall in that case 
also be permitted. 

In actions upon simple contract the case will be wuat win 
taken out of the statute — om^of 

Ist. By proof of any payment on account of prin- provisions of 
cipal or interest within six years. the statute. 

2nd. By proof of an acknowdedgment or promise in 
writing within six years, signed by the party to be 
charged (see 9 Geo. 4, c. 14); by which it is provided, 
that the promise or acknowledgment of one co-con- 
tractor shall not affect another co-contractor. 

(a) inis exception relates only to actions of account; (IngUs v. 

Ilaigh,^ M. & W. 761).) 
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3 & 4 Will. 4, c. 27, s. 40, enacts, that the follow- 
ing actions must he brought within twenty years after 
a present right to recover shall have accrued to some 
party capable of giving a discharge for the same. 

1st. Actions for money secuiedby mortgage. 

2nd. Actions on judgments. 

3rd. Money charged upon or made payable out of 
land or rent. 

4th. Actions for legacies. 

Any such case will be taken out of the operation of 
the statute — 

1st. By proof of any payment on account withib 
twenty years. 

2nd. By ])roof of any acknowledgment in writing 
signed by the party to be charged within twenty 
years. 

It is further provided by the same statute, sect. 41, 

1 st. That no arrears of dower for more than six 
years next before action brought shall be recovered. 

2nd. That no arrears of rent or interest on money 
secured on land, or on a legacy or damages in respect 
of the same shall be recovered, except within six years 
after the same became due, or ne.\t after part payment 
or acknowledgment in writing. The section excepts 
actions between mortgagees and prior incumbrancers 
^in certain cases. 

The statute begins to run as soon as the debt or 
damage becomes legally recoverable ; thus^ in cases of 
contract, the statute begins to run from the time of 
breach, and in actions on bills of exchange and j)ro- 
missory notes from the time of their becoming clue : 
( Wheatley v. Williarns, 1 M. & W. 533.) 

V. Bankruptcy. 

It is enacted by 12 & 13 Viet. c. 106, — 

Sect. 205. That any bankrupt who shall, after liis certificate 
shall have been allowed, be arrested, or have any action brought 
against him, for any debt, claim, or demand provable under his 
bankruptcy, shall be discharged upon entering an appearance, 
and may plead in general that the cause of action accrued 
before he came bankrupt, and may give this Act and the special 
matter in evidence; and such bankrupt’s certificate sliall be 
suflScient evidence of the trading, bankruptcy, fiat, or petit i<in 
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for adjudication, and other proceedings precedent to the obtain- book VI. 

ing such certificate; and if any such bankrupt shall be taken 
• • • 1 1 pkactice. 

in execution or detained in prison for such debt, claim, or 

demand, where judgment has been obtained before the allowance EvSie^, 
of his certificate, it shall be lawful for any Judge of the Court ^ ^ 
wherein judgment has been so obtained, on such bankrupt’s proceedings, 
producing his certificate, to order any officer who shall have in execuUon^ 
such bankrupt in custody by virtue of such execution to dis- may he 
charge such bankrupt without exacting any fee, and such officer 
shall be hereby indemnified for so doing. 


The [iroduction pf the certificate, and the confirma- 
tion thereof, under 5 & 6 Viet. c. 122 (see s. 42), or 
if the bankruptcy took place under the 12 & 13 Viet, 
c. 10(3, the mere production, will be a conclusive 
answer to all proceedings to recover any debt provable 
under the fiat. The bankrupt may, however, revive 
the debt by an express promise in writing signed by 
him or by his agent duly authorized in writing. A 
parol agreement or promise to that effect is altogether 
void : (5 & 6 Viet. c. 122, s. 43.) 


VI. Insolvency. 

Defendant may plead his discharge, under 1 & 2 insolvency. 
Viet. c. 1 10, in bar of any action brought against him 
for any debt that has been included in the schedule. 

And the only evidence in support of such plea is a Kvidunct*. 
copy duly certified of the schedule to show that the 
defendant is discharged from the debt in question, 
and a copy of the adjudication to prove the actual 
discharge. 1 & 2 Viet. c. 110, s. 10.5, provides that 
a copy of the petition, schedule, order and other 
orders and proceedings under the act, purporting to 
be sealed with the seal of the Insolvent Court, shall 
at all times be admitted, in all courts and places 
whatever, as sufficient evidence of the same, without 
any proof whatever given of the same. 

A final order under 5 & 6 Viet. c. 1J6, and 7 & 8 Effect i»f 
Viet. c. 96, may be pleaded in bar to an action brought * 

for a debt inserted in the schedule : (Jacobs v. Hydcy 
12 Jur. 565, overruling Toomer v. Ginyell^ 3 C. B. 

322.) In support of such plea it will be necessary to 
])roduce the schedule and the final order for protec- 
tion and distribution, signed by the Commissioner or 
Judge, as the case may be. 
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VII. Other Defences generally applicable. 

424. Accord and Satisfaction , — ^The defendant may 
prove that the plaintiff accepted money or some other 
article in satisfaction of the claim, which in general 
will be a good defence to the action. But the accept- 
ance of a less sum of money in satisfaction of a greater 
liquidated demand is no answer to an action for the 
balance : {Cumber v. Wane., 1 Smith’s Leading Cases, 
145 ; Sibree v. Tripp, 15 M. & W. 23.) 

425. Fraud . — Proof of fraud in the party seeking 
to enforce a contract is a good defence. This may be 
by express misrepresentation or by indirectly mislead- 
ing the defendant : (Hill v. Gray, 1 Stark. 434.) 

4 26. lllegalUy . — Illegality is in general a defence to 
all actions on contract; thus, a party will not be per- 
mitted to recover, either for work and labour done, or 
materials provided, where the whole combined forms 
one entire subject-matter, made in violation of the j)ro- 
visions of an Act of Parliament : (Bensley v. Bignold, 
5 B. & A. 335.) So money lent for the purpose of 
playing at an illegal game cannot be recovered.: 
(M^Kinnell v. Robinson, 3 M. & W. 434.) 

By 24 Geo. 2, c. 40, s. 12, it is provided that no 
action can be maintained for any debt or demand 
whatsoever for or on account of any spirituous liquors, 
unless such debt shall have been really and bond fide 
contracted at one time to the amount of twenty shil- 
lings or upwards ; nor shall any particular article or 
item in any account or demand for distilled spirituous 
liquors be allowed or maintained, where the liquors 
delivered at one time, and mentioned in such article 
or item, shall not amount to the full value of twenty 
shillings at the least, and that without fraud or covin, 
and where no part of the liquors so sold or delivered 
shall have been returned, or agreed to be returned, 
directly or indirectly. 

Statute 29 Car. 2, c. 7, s. 1, enacts that no person 
whatsoever shall do or exercise any worldly labour, 
business, or work of their ordinary callings upon the 
Lord's day or any part thereof, works of necessity or 
charity alone excepted. Any contract therefore entered 
into on a Sunday with a man in the exercise of his 
usual avocation, as, for instance, a contract for the sale 
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and warranty of a horse with a horse-dealer, on a Book vi, 
Sunday is void, and the horse-dealer cannot recover 
upon it : [Fennell v. Ridler^ 6 B. & C. 408,) fb^ce. 

Cap. 0. 

427. Usury, — By statute 12 Ann, st. 2, c. 16, it 

is enacted that any contract whereby interest at a Usury, 
higher rate than 5 per cent, is allowed shall be abso- 
lutely void, and the lender, in the event of his actu- 
ally receiving any portion of such illegal interest, 
shall be liable, besides, to a penalty of treble the 
amount of the sum advanced. It is, however, pro- 
vided by 2 & 3 Viet. c. 37 (continued by subsequent 
Acts) that after the passing of that Act (viz., after 
29th July, 1839) “ no bill of exchange or promissory 
note made payable at or within twelve months after 
the date thereof, or not having more than twelve 
months to run, nor any contract for the loan or 
forbearance of money above the sum of 10^. sterling,” 
shall be affected by any statute in force for the pre- 
vention of usury; but subject to a proviso “that 
nothing therein contained shall extend to the loan or 
forbearance of any money upon security of any lands, 
tenements, or hereditaments, or any estate or interest 
therein ; ” and also to a proviso, “ that nothing in the 
Act contained shall be construed to enable any person 
to claim, in any Court of Law or Equity, more than 
five per cent, interest on any account, or on any 
contract or engagement, notwithstanding they may 
be relieved from the penalties against usury, unless it 
shall a^ipear to the Court that any different rate of 
interest was agreed to between the parties ; ” and 
lastly, to a proviso, “ that nothing therein contained 
should extend or be construed to extend, to repeal or 
affect any statute relating to pawnbrokers, but that 
all laws concerning pawnbrokers shall remain in full 
force to all purposes v liatsoever, as if this Act had 
not been passed.” 

428. Immorality, — A party to an immoral contract immorality 
cannot recover upon it : (Jennings v. Throgmorton,, R. 

& M. 251.) 

429. Tender, — The plea of tender must be accom- Tender, 
panied with a payment of the money into Court, and 

if it be satisfactorily proved that the tender was made 
before action brought, that will entitle the defendant 
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Book VI. to his costs. A tender, in order to operate as a defence 
vRAcScB. action, must appear to have been made uncon- 

— ditionally and of the whole amount due; {Evans v. 
£v&nc€ ^ Camp. 156.) The tender must also be 

^ continuing, for a subsequent demand and refusal viti- 
ates the tender : (Rivers v. Griffith, 5 B. & A. 630.) 

Payment. 430. Payment. — Proof of payment before action 
brought is of course a complete aefence to any action. 

Assumpsit for Use ani> Occupation. 

431. Evidence for the Plaintiff. — In order to sus- 
Iictions. tain this action, the plaintiff must prove, 

1st. The ])laintiff s title. 

Assumpsit If the defendant has, by payment of rent or other- 
for use and wise, acknowledged the title of the plaintiff, that will 
occupation. sufficient p'roof, as the defendant will be estop])ed 
from denying his landlord’s title (Cooke v. Loxley, 
5 T. R. 4; Phipps Scalthorpe, 1 B. & A. 50), and 
it is not material in such case that the plaintiff should 
have the legal estate : (Hull v. Vaughan, 6 Price, 157.) 
But if the defendant did not come in under the plain- 
tiff, or has in some other way recognized his title, the 
plaintiff can only recover rent from the time the legal 
estate vested in him : (Cobh v. Carpenter ^ 2 Camp. 
13, n.) 

2nd. The occuiuition of the defendant. 

It is necessary to show that the defendant did 
occupy the premises, but a constructive occiqiation is 
in some cases sufficient : (Pinero v. Judson, 6 Bing. 
206.) An agreement to take ])remises without some ' 
proof of occupation is insufficient : (Edge v. Stafford, 

1 C, & J. 391.) 

3rd. The situation of the premises. 

It is not in general necessary to give evidence of 
the local situation of the premises, but if the foundation 
of the jurisdiction of the Court be that the cause of 
action arose within the district, the situation of the 
premises becomes material, and must be proved, 

Derenocs. 432. Defences. — The principal defences to this kind 
of action are — 

1st. Lease under seal, in which case the action should 
be in a different form. 

2nd. That the plaintiff’s title has expired. 



THB COUNTY COURTS. 


473 


The defendant may show that, since Tie beq|me BookVI. 
tenant, the plaintiffs title has expired, though he can- pn^^ricE 
not impeach his title : {Holmes v Poutiuy Peake, 99 ; ' 

Prentice v. Elliot^ 5 M. ^ W. 606.) 

3rd. That the defendant’s occupation had determined 
before the accruing of the rent sought to be 
recovered. 

For this purpose any determination of the occupa- 
tion, as by eviction or by agreement, is sufficient : 
{Whitehead v. Clifford, 5 Taunt.. 51 S; Walls ^ v. 

Atcheson, 3 Bing. 462 ; Harland v. Bromley, 1 Stark. 

455.) 

4th. That the defendant had been treated by the 
plaintiff as a trespasser : {Birch v. Wright, 1 
T. R.378.) 

5th. The Statute of Limitations, 

6th. Illegality, such as, that the premises had been 
knowingly let for an immoral purpose : {Crisp 
V. Churchill, 1 B. & P. 340.) 

rth. 'Phat the plaintiff had distrained goods, and sold 
them for a sum equal to the amount of rent 
. due ; but unless the goods distrained have 
actually realized that amount, it is no defence 
that they were really worth so much : {Ejford v. 

Burgess, 1 M. & Rob. 23.) 

Actions on Bills of Exchange. 

433. Evidence for the Plaintijf. — In an action by Actions on 
the drawer against the acceptor, the plaintiff must eichange. 
produce the bill, and prove that the acceptance is in Eviacnce for 
the defendant’s handwriting : (2 Arch. N. P. 5,) the plaintiff. 

If the drawer takes up a bill dishonored by the ac- Drawer v. 
oeptor, he may sue the acceptor for the amount. In Acceptor. 
such case he will have to prove, 1st, the acceptance ; 

2nd, the jiresentment to the defendant, and his re- 
fusal to pay ; 3rd, the return of the bill to, and pay- 
ment thereof by, the plaintiff: (Roscoe N. P. 211.) 

In an action by the payee against the acceptor, v. 
evidence of the acceptance must be given, and that ‘‘ 
will, under ordinary circumstances, be all the proof 
re(piired. An acceptance, in order to be effectuaJ, is 
required by stat. 1 & 2 (xeo, 4, c. 78, to be in writing. 

If the acceptance be conditional, it should be so set 
out and proved, and it seems that a variance in this 
respect would be fatal : {Langston v. Corney,A Camp. 
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17J.) Since 1 & 2 Geo. 4, c. 28, a special acceptance 
is an acceptance payable at a banker’s or other place, 
and not otherwise or elsewhere. In the case of a spe- 
cial acceptance, it is neoessa^ to prove a presentment 
at the proper place : {Selby V. Eaent 3 Bing, (ill.) 

The proofs necessary in an action by an Indorsee v. 
Indorser i are, 

1st. Proof of the acceptance. 

2nd. Proof of the indorsement or indorsements which 
are not admitted by the acceptance: (Smith 
V. Chester, 1 T. R. 654.) 

In an action by the payee of a bill against the 
drawer, prove, 

1st. The drawing of the bill. 

2nd. Presentment to the acceptor. 

3rd. His default. 

4th. Due notice to the drawer of its dishonour. 

A written notice of dishonour is not necessary : 
{Crosse v. Smith,\ M. & S. 545.) The notice should 
in general be sent on the day after it comes to the 
knowledge of the sender, at furthest : ( Williams v. 
Smith, 2 B. & A. 496.) 

434. Drawer. — ^The proofs in an action by an in- 
dorsee against the drawer, are the same as in an action 
by the payee against the drawer, with the additional 
proof of the indorsements : (Roscoe N. P. 221 .) 

435. Indorser, — In an action between an indorsee 
and a prior indorser, it will be necessary to prove, 

Ist.* The indorsement by the defendant. 

2nd. The indorsements between that of the idain- 
tiff and that of the defendant, if disputed. 

3rd. Presentment to the acceptor, and dishonour. 

4th. Due notice of the dishonour to the defen- 
dant. 

The indorsement of the defendant admits the draw- 
ing, acceptance, and all prior indorsements, so that 
these will not be required to be proved: (Lambert 
V. Oakes, 1 Ld. Raym. 443 ; Critchlow v. Parry, 

2 Camp. 182.) 

436. Defence* — Evidence for the defendant. 

1. Any of the special defences enumerated ante. 
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2. No stamp, or a wrong one, is a complete defepce 
to an action on a bill : (Dawson v. Macdonald^ 2 M. 
&W. 26.) 

3. Any material alteration of the bill, unless made 
wth the defendant’s consent, and it rests with the 
plaintiff to explain such an alteration : {Clifford v. 
Parker, 2 M. & Gr. 909-) 

4. Fraud is a defence to any action on a bill against 
every one, excej)t an innocent holder for value. 

5. Forgery of any signature on the bill which re- 
quires to be proved. 

6. Want of consideration is a defence in an action 
between immediate parties to the bill. The presump- 
tion of law is, that every bill is given for a good con- 
sideration, and it lies on the plaintiff to make out a 
prima facie case to show want of consideration, before 
the defendant can be called upon to give any evidence 
of a consideration having been given. 

7- Illegality of consideration is a defence in actions 
between parties who are privy to the illegality, and 
those to whom they have passed the bill without value ; 
but a bonn fide holder for value may recover on such 
bills : ( Wyai v. Buhner, 2 Esp. 538.) 

H. Payment or satisfaction. 

9. Discharge or waiver. 

10. Giving time to a principal discharges a surety; 
and, therefore, giving time to the acceptor, discharges 
the drawer and indorsers : {Enylish v. Darley, 2 B. 
& P. 6l.) So, giving time to any prior party, dis- 
charges sul)sequent ones : (Hall v. Cote, 4 A. & E. 
^77 •) 

Actions on Promissory Notes. 

437* Exndence for the Plaintiff. — In an action by 
the payee of a note against the maker, the plaintiff 
must produce the note, and prove the defendant’s 
handwriting to it- 

In an action on a promissory note, by an indorsee 
against the maker, the plaintiff must prove the making 
of the note by the defendant, and the indorsement to 
the plaintiff, if denied. 

The proofs necessary in an action by an indorsee 
against a prior indorser, are, 

Ist. The indorsements. 

2nd. The presentment to the maker for payment. 

3rd. Notice of dishonour to the defendant. 
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Evidence for the The same de- 

fences that are applicable to bills of exchange, are 
in general applicable to actions on promissory 
notes; it is tnerefore, unnecessary to repeat them 
here. 


Assumpsit on an Attorney’s Bill. 

439. Evidence for the Plaintiff. — In an action upon 
an attorney’s bill, the plaintiff must prove, 

Ist. His retainer by the defendant. 

2nd. That the business was done, though it is not 
necessary to prove every item : (Philips v. 
Roack^ 1 Esp. D. N. P. 10.) 

3rd. That he had, one month or more before the 
commencement of the suit, delivered a signed 
bill to the defendant, according to the provi- 
sions of G & 7 Viet. c. 73, B. 37- 

That section further provides that any Judge may 
authorize an attorney to commence an action before 
the expiration of a month from the delivery of the bill, 
if there be reasonable cause to suspect that the defen- 
dant is about to leave England. 

440. Evidence for the Defendant. 

1 . The deliveiy of a former bill, is conclusive 
against an increase of charge, though real errors and 
omissions are to be allowed ; {Loveridye v. Botham y 
\ B. & P. 49.) 

2. If the charges sought to be recovered have been 
occasioned by the plaintiff’s want of jiropcr caution, 
that is a defence to the action ; (Jluntley v. Balwer, 
6 New Ca. 111.) 

3. If the plaintiff has been guilty of such gross 
negligence as to deprive the defendant of all benefit, 
that is a defence to the action, but if the loss be jiarlly 
attributable to other causes, the negligence of the 
plaintiff is no defence: (Templar v. M* Lachlan, 2 N. 
R. 13G.) 

4. That the plaintiff was at the time uncertificated. 

5. That the legal proceeding, in which the costs 
were incurred, is not yet completed: (1 Ch. Ar. Pr. 
89.) 

6. That the business was done for the benefit of an 
unqualified person. 
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7* That the plaintiff had agreed to do the business 
without charging for it : (id.) 

8. Any of the special defences ante. 

Assumpsit on Surgeon’s or Apothecary’s 
Bill. 


Book VI. 

THSI 

PRACTICE. 

Cap. 6. 
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441 . Evidence for the Plaintiff , — An apothecary Assumpsit on 
or surgeon must prove, 

1 st. That he has a legal right to practise as such. bui. 

For no person can sue for work done as a surgeon, 
or medicines supplied, unless he is duly admitted to 
practise : {Bensley v. Bignold, 5 B. *& Al. 336.) 

2nd. He must prove the work done, or the medi- 
cines administered. 


442. Evidence for the Drfendant. 

1 . If the defendant has received no benefit in conse- ^ 

quence of the plaintiff’s want of skill, the latter cannot 
recover : {Kannew v. M‘Mullen^ Peake, 59*) 

2. If the plaintiff has fraudulently induced the 
defendant to employ him, and has failed in his cure, 
he is not entitled to recover for medicines or atten- 
dance : (Hupe V. Phelp, 2 Stark. 480.) 

3. That he did the work in the character of a phy- 
sician, whether he be really such or not: (JLipscome v. 

Holmes, 2 Camp. 441.) For physicians are not entitled 
to recover for work done as such, unless it be on a spe- 
cial agreement: (^Weitch v. Russell, 1 Car. & M. 362.) 

Assumpsit for Servants’ Wages. 

443. Evidence for the Plaintiff. — By the 64th sec- 

tion of 9 & 10 Viet. c. 95, minors are empowered to wapes. 
sue for wages in the County Courts. Minors may 

In an action by a servant against his master, the 
plaintiff must prove, 

Ist. 'The hiring, of which service will be evidence. 

2nd. The length of time of service. 

3rd. The amount of wages due, 

A general hiring is a hiring for a year, and if during 
the year the master dismisses his servant without 
reasonable cause, the latter may recover a whole year’s 
wages,- and it is no objection that the wages are 
payable monthly: (Beeson Colly er, 4 Bing. 309; 

Fawcett V.. Cash, 5 B. & Ad. 904.) And so if the 
servant leaves his master’s employ before the end of 
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the year without cause, he cannot recover any part of 
his wapres : (Huttman v. Boulnois, 2 C. & r. 510.) 
With regard to menial servants, however, the rule is, 
that a servant is entitled to a month*s warning or a 
month’s wages, and the master is entitled to dismiss 
such servant on giving him a month’s wages : {Robin- 
son v. Hindman f 3 Esp. 235.) 

Assumpsit fob not Acceptino Goods. 

444. Evidence for the 'Plaintiff, an action for not 
accepting goods sold, the plaintiff will have to prove, 

1st. The contract and breach. 

2nd. The performance of all conditions precedent 
on his part. 

3rd.*'rhe amount of damage sustained by the 
plaintiff. 

The Statute of Frauds, 29 (iar. 2, c. 3, s. 1 7i enacts 
that no contract for the sale of any goods, wares, and 
merchandizes, for the price of 10/. sterling, or up- 
wards, shall be allowed to be good, e.xcept the buyer 
shall accept part of the goods so sold, and actually 
receive the same, or give something in earnest to bind 
the bargain or in part of payment, or that some note 
or memorandum in writing of the said bargain be 
made and signed by the parties to be charged by such 
contract, or their agents thereunto lawfully authorized. 

445. Evidence for the Defendant, — If the bulk of 
goods sold by sample docs not accord with the samj)le, 
the defendant may use that as a defence : {Uihbert \, 
Shee, 1 Camp. 113.) So also if the goods were fur- 
nished under a special contract, with a condition 
annexed, which the goods delivered did not satisfy : 
(Grounsel v. Lamb, 1 M. & W. 352.) 

The defendant may also rely upon any of the special 
defences described above. 

Assumpsit for not Delivering Goods. 

446. Evidence* — In an action against the vendor 
of goods for not delivering them, the plaintiff will, in 
general, have to prove, 

ist. Tlie contract and the breach. 

2nd. The performance of all conditions precedent 
on his part. 

3rd. The amount of damages. 
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Assumpsit for Goods Sold and Delivered. book VI. 

447. Evidence for the Plaintiff, — In actions for peaStice. 

goods sold and 4eliVered, the plaintiff must prove, ^ — 

1st. The contract i which may be proved either by iSmi. 
the production of a written agreement, a verbal ... — . 
requests or by evidence of the delivery of the fo^gS" 
goods to, and receipt of them by, the defen- 
dant : {Benyiett v. Henderso7i, 2 Stark. 550.) 

2nd. The delivery must be proved, or something 
done equivalent to a delivery ; as, for instance, 
putting it in the vendee’s power to take away 
the goods : (Smith v. Chance^ 2 B. & A. 755.) 

The delivery may be either to the vendee himself, or 
to a third person at his request : (Bull v. Sibds, 8 T. R. 

328.) Thus, delivery to a carrier at the defendant’s re- 
quest, is a delivery to the defendant himself: (Dutton v. 
Solomotmm, 3 B. & P. 584.) Proof of delivery to a 
partner is evidence against another partner. So is 
delivery to an agent. Delivery of goods to a man’s 
wife by her order, is in general evidence against the hus- 
band in an action for such goods : (Bac. Abr., Baron 
& Feme, 11.) In order to make a father liable for 
goods suj)plied to his infant child, there must be some 
circumstances proved which would warrant the con- 
clusion that the father hath authorized his child to 
pledge his credit: (Baker v.Keen, 2 Stark. 501.) A 
master is not responsible for goods ordered by his 
servant in his name, but without his authority, unless 
he has been in the habit of paying for goods so 
ordered : (Maunder v. Conyers, 2 Stark. 281.) 

In some cases it is not sufficient to prove a delivery Acceptance, 
only, but in cases where the value of the goods ex- 
ceeds 10/., and there is no memorandum in Nvriting 
and no earnest has been given, an actual acceptance 
by the defendant in order to take them to his posses- 
sion as owner must be proved : (Philips v. Bistolli, 

2 B. & C. 513.) 

3rd. The value, which is either the actual value at the 
time of the sale, or a sum fixed by the contract. 

448 . Evidence for the Defendant, Evidence for 

. ,,,, 1 rt ^ 1 • I j tlie defence. 

1st. Ihe defendant may rely upon any special de- 
fence. 

2nd. He may prove in reduction of damages the 
bad quality of, or any defect in, the article sold : 

(Basten v. Butter, 7 East, 479 ; Mondel v. Steel, 

S M. W. 858.) 
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3rd. That the goods were sold on an unex})ired 
credit. 

4th. Illegality of the transaction. 

Assumpsit for Work and Labour. 

Aesumpsit 449. Evidence for the Plaintiff, — In an action for 
work and labour, the plaintifP must prove, 

^ 1st. llie contract, express or implied. 

2nd. The performance of the work. 

3rd. The value or the amount contracted for. 

Evidence 450. Evidence for the Defendant, — ^The defendant 
defcnlLi)t. work has not been executed according to 

the contract, repudiate it and the plaintiff cannot in 
such case recover : {Ellis v. Hamlen, 3 Taunt. 52.) 
So, if the work has proved entirely useless: (Farnsworth 
V. Garrard f 1 Camp. 38.) But if the defendant has 
derived some benefit from the work done, he must pay 
pro tanio : (ib,) 'Ilie defendant may also rely upon any 
special defence. 

Assumpsit for Money Paid. 

Assiinii)sit 45 1 . Evidence. — The plaintiff in an action for money 
paid must prove, 

1st. The payment of the money. 

There must be evidence of the payment of money, 
and proof of giving a security or of the transfer of 
stock is not sufficient : (Taylor v. Higgins, 3 East, 
169; Mcujcwell v. Jameson, 2 B. & A. 61 ; Jones v. 
Brinley, 1 East, 1.) 

2nd. The payment must be proved to have been at 
the defendant’s request. 

But a subsequent -assent to the payment will be 
evidence of a previous request: (1 Saund. 264, n.) 
So also payment by the plaintiff under a legal obliga- 
tion will be equivalent to a previous request, llius, 
one surety, who has been compelled to pay the debt, 
may, under this form of action, recover against his 
co-surety: (Emil v. Partridge^ 8 T. R. 310.) 

Assumpsit for Money Lent. 

452. Evidence, — In an action for money lent, 
len™^ plaintiff must jjrove the loan of the money. 

This may be proved by a promissory note (Story 
V. Atkins, 2 Strange, 719), or by an' I.O.U. 
(Douglas v. Holmes, 12 A. & E. 641), or by evidence 
of the payment of money, coupled with some circum- 
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stances that will lead to the inference that it was meant 
as a loan : (Cary v. Garish^ 4 Esp. 9.) But the mere 
payment of money, without more, will be presumed to 
be in liquidation of an antecedent debt: (Welch 
Seaborn, 1 Stark. 474.) 

Assumpsit for Money Had and Received. 

453. Evidence. — The plaintiff in this action must Assumpsit 
prove, h 

1st. The receipt of the money by the defendant. received. 

2nd, That the plaintiff has a right to recover it. 

It may be laid down generally, that whenever money 
has been received by the defendant, which in equity 
and good conscience belongs to the plaintiff, such 
money may be recovered under this form of action. 

Thus, where money lias been paid on a consideration 
that has wholly failed, it may be recovered back : 

{Shove V. Webb, \ T. II. 732.) Or if money be paid 
under a mistake of facts, or it has been obtained by 
fraud, and the party receiving it has no claim in con- 
science to retain, it may be recovered as money had 
and received: {Bize v. Dickason, I T. R. 285 ; Crock- 
ford y. Winter, 1 Camp. 124.) Where money has 
been paid on an executory illegal contract, or where, 
though the contract be executed, the plaintiff is not in 
pari delicto with the defendant, or the money remains 
in the hands of a stakeholder, such money may be 
recovered under this form of action: {Tappendenv. 

Randall, 2 B. & P. 467 ; Jaques v. Willey, 1 H. Bl. 

65 ; Cotton v. Thurland, 5 T. R. 405.) 
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Assumpsit for Interest. 

454. Evidence. — At common law interest is not Assump.sit 
in general recoverable, except on bills of exchange 
and promissory notes, unless there be a promise 
to pay interest, either express or implied : {Page 
V. Newman, 9 B. & C. 381.) But it is enacted by 
the 28th and 29th sections of 3 & 4 Will. 4, c. 42, 
that upon all debts or sums certain, payable at a cer- 
tain time or otherwise, the Juiy, on llie trial of any 
issue, or any inquisition of damages, may, if they shall 
think fit, allow interest to the creditor, at a rate not 
exceeding the current rate of interest, from the time 
when such debts or sums certain were payable, if such 
o o 1 
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vl debts or sums be payable by virtue of some written 
pBACTicE. instrument at a certain time, or if payable otherwise, 
then from the time when demand of payment shall 
Evidence ma,de in writing?, so as such demand shall 

give notice to the debtor that interest will be claimed 
from the date of such demand until the term of pay- 
ment ; provided that interest shall be payable in all 
cases in which it is now payable by law. 

Section 29 further enacts, that the Jury, on the trial 
of any issue, or on any inquisition of damages, may, 
if they shall think fit, give damages in the nature of 
interest, over and above the value of the goods at the 
time of the conversion or seizure in all actions of 
trover or trespass de bonis asportavis, and over and 
above the money recoverable in all actions on policies 
of assurance made after the passing of this Act. 

Assumpsit on an Account stated. 

As&uinpbiton 455. Evidence, — In order to entitle the plaintiff to 
an ar count recover in this form of action, he must prove an abso- 
stated. acknowledgment of the debt being due on the 

part of the defendant, and a conditional acknowledg- 
ment only is not sufficient : (Evans v. Verity, 4 R. & 
M. 239.) If the defendant has not admitted the 
amount of the debt, it must be proved aliunde : (Dick- 
son V. Deveridge, 2 C. & P. 109.) The account must 
be stated before the commencement of the action: 
{Speficer v. Parry, 3 A. & E. 331.) 

Debt on Bond. 

456. Evidence for the Plaintiff, — In an action on a 
e on ond. plaintiff must produce the bond, and call 

the attesting witness, or, if he be dead, any other per- 
son conversant that can jirove the nandwriting 
(Roscoe N. P. 401), and Mr. Archbold, in Ins County 
Court Practice, p. 68, observes that “ in the case of 
a money bond, it should seem that it will be a suffi- 
cient compliance with the statute 4 & 5 Anne, c. 16, 
s. 13, to give the plaintiff judgment for what is due 
to him for pfincipal and interest j although in the 
Superior Courts the plaintiff is entitled to judgment 
for the penalty, and the writ of execution is afterwards 
indorsed to levy only the sum actually due for ])rin- 
cipal and interest and costs.” 
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457. Evidence for the Defendant, Book vi. 

1 , Any material alteration of the bond is a defence peactice. 

to an action upon it. - — 

2. Proof that the signature is a forgery. ESence. 

3vAny evidence to show that the bond was de- ^ — 

livered as an escrow on a condition not per- 
formed. defcndmU. 

4. Proof that the bond has been cancelled or re- 

leased. 

5. Any special defences applicable. 

Debt for Rent. 

458. Evidence, — In an action for rent the plaintifp Action of 
should produce the lease, or other admissible evidence 

of the tenancy, and if lH sues as assignee of the rever- 
sion, he may also have to prove his own title, hivi- 
dence should also be given of the amount of rent in 
arrear. 

The defendant may, in answer to the claim, prove, 

1st. Payment. 

2nd. That he has expended the amount in repairs, 
by the plaintiff’s direction: (Gilb. on Debt, 

442.) 

3rd. That he has been compelled to pay a chaige 
upon the land : (Dyer v. Rowley, 2 Bing. 94.) 

4th. Any special defence applicable. 

Covenant. 

459. Evidence, — In an action of covenant the Covemmi. 
plaintiff must prove, 

ist. The deed in which the covenant is, either 
expressly or imjdiedly, contained. 

2nd. The breach of such covenant. 

3rd. The damage sustained in consequence. 

llie evidence for the defendant in this action is in 
general much the same as in an action on a bond. 

We come now to actions for Torts. 

Trespass to Land. 

460,. Evidence for the Plaintiff , — In order to main- Trespass to 
tain an action for trespass to land the plaintiff must 
prove. 


o o 2 
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1st. That be was, at the time when the trespass 
was committed, in possession, either actual or 
constructive, of the locus in quo: {Topham v. 
Dent^ 6 Bing. 516.) Any possession is suffi- 
cient against a wrong-doer.* {Graham v. Peat, 
1 East, 246.) But a party who enters by force 
and without title cannot maintain trespass 
against the prior occupant who reinstates him- 
self in possession by force : (Browne v. Dawson, 
12 A. & E. 624.) 

2nd. As this is a local action, the plaintifp must show 
that the locus in quo is situated within the 
limits of the Court’s jurisdiction. 

3rd. The trespass must be proved. Both the party 
who committed the trespass, and all aiding and 
abetting him, are liab^: (Com. Dig. Tresp. 
c. 1.) And a person nflry become a trespasser 
by previous command or subsequent assent to 
the act, provided the trespass be committed for 
his use : {Barker v. Braham, 3 Wils. 377 ; 
{Wilson V. Barker, 4 B. & Ad. 614.) Neither 
a feme covert, however, nor an infant, can make 
him or her liable as a trespasser by a prior com- 
mand or subsequent assent: (Inst. 180, b. 
note 4.) If a party enters under an authority 
given by the law, but afterwards abuses that 
authority, he thereby becomes a trespasser ab 
initio: {Six Carpenters^ case, 8 Rep. 146, a.) 
This, however, does not apply to a landlord 
who enters to distrain for rent : (see 1 1 Geo. 2, 
c. 19, s. 19.) 

461. Evidence for the Defence. — ^The defendant, in 
answer to this action, may prove, 

1st. That he had a right to the possession, or that 
he entered by the command of one who had 
such right, in which case the Court will be 
ousted of its jurisdiction. 

2nd. He may disprove the defendant’s possession : 
(1 Arch. N. P. 427.) 

3rd. He m»y show any facts in justification, such 
as a licence, either express or to be implied 
from circumstances, a right of way, or of com- 
mon, or the like : (1 Arch. N. P. 467.) 

4th. The Statute of Limitations. 

5th. Payment into Court : (1 Arch. N. P. 470.) 
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Trespass to Personae Property. 

462. Evidence for the Plaintiff, — In order to entitle 
himself to maintain an action of trespass for an 
injury done to personal property, the plaintiff must 
prove, 

1st. That he has the immediate possession of the 
property {Hall v. Pickard^ 3 Camp. 187); or 
at least a right to the immediate possession 
{Lotan V, Cross, 2 Camp. 464) ; but mere pos- 
session without proof of ownership is sufficient 
against a wrong-doer: (Com. Dig. Tresp. 
B. 4.) 

2nd. That the injury is both wilful and immediate, 
in which case^trespass is his only remedy: 
(Tripe v. Potter, 8 T. R. JQl ; Moreton v. 
Hardern, 4 B. & C. 227.) 

3rd. That the injury is immediate but not wilful^ in 
which case the plaintiff may bring an action of 
trespass or on the case at his option : {More- 
ton V. Hardern, 4 B. & C. 227 ; Notes to Scott 
V. Shepherd, 1 Smith L. C. 218.) 

4th. That the trespass has been committed by 
the defendant, or by some one instigated by 
him. 

463. Evidence for the Defence. — The defendant 
may set up by way of defence, 

1st. Property in himself. 

2nd. A justification, as for instance under a fi.fa. : 
(1 Arch. N. P. 484.) 

3rd. Statute of Limitations. 

Trespass for Assault and Battery, 

464. Evidence for the Plaintiff, — In any action of 
trespass for assault and battery the plaintiff must 
prove, 

1st. 'That the defendant, or some person by his 
command, or at his instigation, has committed 
the assault and battery. An attempt to do a 
corporal injury to another, coupled with a 
present ability, as holding up a weapon at a 
man within reach, is an assault: {Gennerv. 
Sparkes, 1 Salk. 79-) So, riding after a person 
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and obliging him to run away to avoid being 
beaten, is an assault : {Mortin v. Shoppee, 3 C. 
& P. 373.) 

2nd. Evidence may be given of the circumstances 
which accompany and give a character to the 
trespass, in order to enhance the damages : 
{Bracegirdle v. Orford, 2 M. & S. 79-) 

465. Evidence for the Defendant, 

1st. lliat the plaintifp made the iirst assault, and 
that the defendant’s battery was in self-defence : 
(Co. Litt. 212, b.) 

2nd. That the assault consisted in his turning the 
plaintiff out of his house, who was making a 
disturbance there : (l Arch. N. P. 500.) If 
the plaintiff enters forcibly into the defendant’s 
house, the latter may resist force by force with- 
out any previous request to depart : (Roscoe 
N. P. 473.) 

3rd. That the assault was a reasonable chastisement 
which the defendant had authority to adminis- 
ter : (Roscoe N. P. 474.) 

4th. That the assault was committed under process 
or authority of law : (Roscoe N. P. 474.) 

5th. Proof of a summary conviction or dismissal of 
the charge by two justices on a complaint in 
respect of the same assault, which may be by 
a certificate under 9 Geo. 4, c. 31, s. 27- 

Trespass for False Imprisonment. 

466. Evidence for the Plaintiff, — ^The plaintiff, in an 
action for false imprisonment, must prove the impri- 
sonment, and the damage arising therefrom, if any. 
It is not necessary to prove that he was actually put 
into prison, but proof of his being detained against 
his wiU only is sufficient : (l Arch. N. P. 506.) 

467. Evidence for the Defendant, — The defendant, 
in answer, may prove 

1st. That there was no arrest or detention. 

2nd. He may justify under process of law, civil or 
criminal. 

3rd. He may plead the Statute of Limitations: (1 
Arch. N. P. 519.) 
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Case fob a Nuisance, 

468. Evidence for the Plaintiff, — ^The plaintiif, in an c^g. 

action on the case for a nuisance, must prove, Evide7ice. 

1st. His title to the premises ; but in general mere Actionmithe 
possession is sufficient. case for a 

2nd. The nuisance complained of. nuisance. 

3rd. He must prove, that the nuisance was occa- 
sioned by the defendant, or that the defendant per- 
mitted a nuisance previously existing to continue: 
{Penruddock^s case, 6 Rep. 101, a.) But where the 
nuisance had been established by a former owner, a 
request to the defendant to remove or abate the 
nuisance should be proved : (i6.) 

4th. the damages sustained. 

469. Evidence for the Defendant, — ^The defendant i>cfcnce. 
may, in answer, deny any of the facts which the 
plaintiff is required to prove, and may also plead the 
Statute of Limitations. 


Case for Obstruction of Light or Air. 


470. Evidence. — The plaintiff must in general prove Action on the 
in this action, ^ ^ stmction of 

1st. That the plaintiff was possessed of the house light and air. 
or premises, the light and air of which have been 
obstructed. 


2nd. His right to unobstructed light and air, which 
is in general made out by proof of twenty year’s user. 
Proof of user at a more early period is not sufficient 
if it has been discontinued for twenty years, or in 
some cases for a less period: {Lawrence v. Ohee, 3 
Camp. 514 ; Moore v. Rawson, 3 B. & C. 332.) 

3rd. There must be proof of the obstruction ; but 
it is sufficient to prove that the plaintiff cannot enjoy 
his lights in so free and ample a manner as usual : 
{Cotterell v. Griffiths, 4 Esp. 69.) 


Case fob Disturbance op Common. 

471. Evidence for the Plaintiff— In an action for the, 

disturbance of common, the plaintiff must prove, turbance of 
1st. His right of common, which may in general common. 
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Book VI. be by proof of enjoyment for thirty years : (see 2 & 3 
PRACTICE. Will. 4, c. 71*) 

— 2nd, The disturbance must be proved, which may 
be by another commoner as well as by a stranger : 
{Atkinson v. Teasdale, 2 W. Bl. 817.) And it is no 
defence that the plaintiff himself has been guilty of a 
surcharge : {Hobson v. Todd, 4 T. R. 71.) 

3rd. The damage. In an action against a stranger 
the smallest damage, as carrying away the dung from 
the common, is sufficient to maintain the action : 
{Pindar v. Wadsworth^ 2 East, 154.) And in an 
action against another commoner for surcharging, it 
is sufficient to prove that the defendant put on the 
common more cattle than he had a right to do, with- 
out proving any specific damage ; {Hobson v. Todd, 
4 T. R. 71.) 

472. Evidence for the Defence. — If the defendant 
bond fide disputes the plaintiff’s title, the Court has 
no jurisdiction to proceed. 

Case for Disturbance or a Way. 

Action on the 473. Evidence for the Plaintiff. — The plaintiff in 
tS^nceof this action must prove, ’ 

way. 1st. His right of way, which will m general be 

established by proof of open enjoyment as of right 
for twenty years : (see 2 & 3 .Will. 4, c. 71.) 

2nd. The disturbance by the defendant. 

Defence. 474. Evidence for the Defendant. — The defendant 
may deny or justify the disturbance, but if any 
question of title arises, the Court is ousted of its 
jurisdiction. 

Case for Disturbance of a Water-course, 

Action on the 475. Evidence, — The proofs for the plaintiff in 

case for dis- i ^ ^ 

turbance of a general, are, 

watercourse, 1st. The possession of a mill, meadow, or other 
tenement in respect of which the right of water is 
enjoyed. 

2nd. The right to the water. 

3rd. The disturbance. 

4th. The damage : (Roscoe N. P. 348.) 
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Case for Disturbance of a Pew. jkactice. 

476. Evidence, — The right to a pew must be by 
prescription or a faculty, and must be annexed to a — 
particular messuage ; mere user of a pew, however ^ 

long, if unconnected with a particular house, is not dSVrbance 
sufficient evidence of aright: {Stocks y, Booi^, 1 T. R. pews. 
428.) When the occupiers of a certain house have 
used a pew for many years, the jury may, though they 
are not bound to do so, presume a faculty : {Morgan 
V. Curtis, 3 M. & R. 389 ; Griffiths Matthews, 5 T. R. 

296.) 


Case foe N®gligence. 

477. Evidence for the Plaintiff, — If, through the Action on the 
negligence of the defendant or of the defendant’s neSigenct. 
servant, the plaintiff suffers any damage, the latter 
may maintain an action on the case for the injury : 

(JBruoker v. Fromont, 6 T. R. 659.) 

In an action for negligent driving, actual negligence Negligent 
must be proved, and it is not sufficient merely to 
show an accident, unless it be of such a nature as to 
afford a presumption of negligence : (Roscoe N. P. 

353.) 

A master is not liable for an injury arising out of Negligence 
the conduct of his servant, unless there has been savant 
something to blame on the part of the servant: 

{Jackson v. Tollett, 2 Stark. 39.) Neither is a master 
answerable for the wilful and malicious act of his 
servant: {McManus v. Crickett, 1 East, 106.) 

The owner of a wild animal, such as a bear, which wiw animal, 
escapes and does damage, is liable to an action with- 
out proof of any notice of the ammal’s ferocity; but 
if damage is done by a domestic animal, the plaintiff 
must show that the defendant knew of the animal’s 
ferocity : (B. N. P. 76.) 

If the owner of premises leaves any part of them in 
a dangerous state, whereby another suffers an injury, 
he is liable to an action : {Leslie v. Pounds, 4 Taunt. 

649 ; Eush V. Steinman, 1 B. & P. 404.) 

In all these cases the plaintiff will have to prove, 

~lst. The duty of the defendant. 

2nd. The negligence. 

3rd. The damage resulting to the plaintiff, 
o o 3 
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478. Evidence for the Defence. — ^The defendant, in 
answer, may show, 

1st. That there was no negfligence on his part. 

2nd. That the plaintiff might, by the exercise of 
ordinary care, have avoided the consequences of the 
defendant’s negligence : {Bridge v. Grand Junction 
Rail. Com., 3 M. & W. 244.) 

3rd. In an action for keeping a mischievous animal 
it is a sufficient defence to show that the animal was 
properly at large, and that the accident was occasioned 
by the plaintiff ’s negligence : (Brock v .Copeland, 1 Es(). 
203.) 

Case against a Carrier. 

479 . Evidence for the Plaintiff. — The plaintiff in 
this action must prove, 

1st. The defendant’s character as carrier. 

2nd. The contract between the plaintiff and the 
defendant, which will be implied by law if the 
delivery of the goods be proved. 

3rd. The loss or injury to the goods, slight evi- 
dence of which will be sufficient in the absence 
of all proof on the part of the defendant: 
(Griffiths V. Lee, 1 C. & P. 110.) 

480. Evidence for the Defence. — The defendant, in 
answer, may, 

1st. Disprove the loss or injury ; or, 

2nd. He may show that the value of the goods was 
above 10/., and that they are enumerated in 
I Will. 4, c. 68, s. 1 ; and that he gave due 
notice. 

3rd. He may plead the Statute of Limitations. 

Case for Deceit. 

481. Evidence. — This action maybe maintained for 
misrepresentation of solvency, misrepresentation of 
the value of property, and such like. The plaintiff 
will have to prove, 

1 st. The misrepresentation. 

2nd. The consequefit damage. 

Case for Malicious Arrest. 

482. Evidence. — ^Though it is expressly provided by 
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9 & 10 Viet. c. 95, s. 58, that no action for any mali- 
cious prosecution can be brought in the fcounty 
Courts, those Courts still have jurisdiction to enter- 
tain actions for malicious arrests. There does not 
seem to be any substantial reason for giving the 
new County Courts jurisdiction over the one class of 
cases and not over tne other, but actions for malicious 
prosecutions are expressly excepted, whereas nothing 
is said as to the other class. 

In an action for a malicious arrest, the plaintiff will, 
in general, have to prove, 

1st. The suing out a capias or other process in the 
former action, 

2nd. The arrest under it. 

3rd. The determination of the suit. 

4th. The defendant’s malice and want of probable 
cause. 

5th. The damage. 

Case for Excessive Distress. 

483. Evidence. — The plaintiff in this action will 
have to prove, 

1st. That his goods were distrained; the seizure 
as a distress is sufficient : {Sells v. Hoare, 8 B. 
Moore, 453.) 

2nd. That the distress was excessive. The land- 
lord is not bound to calculate very nicely the 
value of the property seized, but he must take 
care that some reasonable proportion is kept be- 
tween that and the sum for which he is entitled 
to take it: {Willoughby v. Backhouse, 2 B.& C. 
823.) And if there be but one thing that can be 
taken, the landlord will not be liable in an action 
for an excessive distress. 

Trover. 

484. Evidence for the Plaintiff, — 1. In order to 
maintain an action of trover, the plaintiff must show, 
either that he is the owner of the goods sought to be 
recovered, and is entitled to the immediate possession 
of them ; — or, that he has a special property in them, 
as a bailee or the like {Nicholls v. Bastard, 2 C. M. & 
R. 659) ; — or, as against a wrong-doer, that he was 
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Book VI. possessed of the goods, without showing any property 
PRACTICE, therein : {Armory v. Delamirie, 1 Stra. 505.) 

^ , 2. He must prove a conversion of the goods. A 

to deliver up goods on request is prima facie 
* evidence of such conversion : (2 Saund. 47, e.) 

3. He must also prove the value of the goods or 
the amount of damages sustained. 

Defence. 485. Evidence for the Defendant. — Tlie defendant, 
in answer, may, 

1st. Disprove the property or possession of the 
plaintiff. 

2nd. He may show that he is entitled to a lien on 
the goods. In order, however, to sustain this 
defence the defendant must be prepared to show 
that he has actual possession of the goods, and 
that they had come rightfully to his hands; 
(Kinloeh v. Craig^ 3 T. R. 119; Madden V. Kemp- 
ster, 1 Camp. 12.) 

3rd. He may pay money into Court : (1 Arch. N. P. 

611 .) 

4th. He may give a release in evidence : (i6.) 

5th. He may plead the Statute of Limitations, which, 
when the possession was originally legal, will 
be presumed to have begun to run from the de- 
mand and refusal : {Topham v. Braddick, 1 Taunt. 
577.) 

Competency 486. Competency of Advocate to give Evidence, — It 
to practice of many Judges to exclude the 

evidence. evidence of a person acting as advocate in the cause, 
and even a party to the suit appearing in person has, 
in some Courts, been prevented from giving evidence 
in the case. Dowling, Serjt., a Judge of the York- 
shire Court, however, appears to have taken a different 
view of the question, and in the case of McCulloch v. 
Brown Simpson (2 C. C. Chron. 327) he is reported to 
have said that “the County Court was a Court of an 
entirely new character, and the Act by which it was 
constituted expressly enacted that the parties to a 
suit should themselves be competent to give evidence ; 
it could scarcely, therefore, be its intention to exclude 
an advocate, simply because he had previously stated 
to the jury the facts which he was afterwards to 
depose to upon oath. For, supposing a party chose 
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to conduct his own case, what was there to prevent Book vi. 
him from making a speech of any length to the jury, 
and that, too, upon oath ? Besides, even in the Courts — 
of Common Law it was a constant occurrence for the ^^5; 
attorney in the cause to be examined as a witness, and 
the case frequently turned almost wholly upon his 
evidence. Bie, therefore, decided that the evidence 
was admissible.” 
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whom exe- 
cution may 
issue. 


1. liXECUTION WITHIN THE DISTRICT. 

487. Against whom it may issue . — Execution may 
issue against any party to the suit, whether plaintiff or 
defendant, but it cannot issue against persons not 
parties to the suit without a plaint and summons. 

Rule 27. Execution on a judgment is not to issue by or 
against any person not a party to such suit, without a plaint 


Rule 21. and summons upon the judgment, the proceedings in wliich 

Execution shall be the same as in ordinary cases, 
on judg- 

not”toSsuc. "The stat. 7 Anne, c. 12, s. 3, provides that no ex- 
Priviiece of ^cution shall issue against the goods and chattels of 
ambassadors, an ambassador or public minister of any foreign prince 
or state, or of the domestic or domestic servant of 
such ambassador or public minister, unless such 
domestic be a trader within the bankrui)t laws. 


In what 488. what Cases. — Whenever default is made in 

cases. payment of money, in pursuance of an order made 

by the Judge, execution may issue against the goods 
of the debtor. 


Section 94. 

Court may 

award 

execution 

against 

goods. 


Sect. 94. And be it enacted, that whenever the Judge shall 
have made an order for the payment of money, the amount 
shall be recoverable in case of default or failure of payment 
thereof forthwith, or at the time or times and in the inamier 
thereby directed, by execution against the goods and chattels 
of the party against whom such order shall be made; and the 
Clerk of the said Court, at the request of the party prosecuting 
such order, shall issue under the seal of the Court a w|^ of 
Jieri fctcias as a warrant of execution to the High Bailiff of tlie 
Court, who by such warrant shall be empowered to levy, or cause 
to be levied, by distress and sale of the goods and chattels of 
such party such sum of money as shall be so ordered, where- 
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soever they may be found within the district of the Court, book VI. 
whether within liberties or without, and also the costs of the 

rsACTrcE. 

execution; and all constables and other peace officers within 

their several jurisdictions shall aid in the execution of every jfr^ution. 
such warrant. 

But execution cd,nnot issue until after default 
made. 

Sect. 95. 'And be it enacted, that if the Judge sliall have ASection^b. 

made any order for payment of any sum of money by instal- Execution 

nienls, execution upon such order shall not issue against the to issue 
^ , o , . ^ . f till nfter dc- 

[»arty until alter default m payment oi some mstahnent ac- timlt in pay- 

cording to such order, and execution or successive executions 

may then issue for the whole of the said sum of money and and then it 

costs then remaining unpaid, or for such portion thereof as the Sr thc^whole 

Judge shall order, either at the time of making the original 

order, or at any subsequent time, under the seal of the Court. 

489. For what Amount it may issue, — Execution must For what 
in general be issued for the amount specified in the y^y^ssVe. 
order, but where there are cross judgments, ex- 
ecution shall be sued out for the balance only, after 
deducting the smaller from the larger judgment. 

490. Cross Judgments, — In the case of cross judg- 
ments, it is enacted by section 93 as follows : — 

Sect. 93. And be it enacted, that if there shall be cross ‘j;i. 

judgments between the parties, execution shall be taken out Oi-ossjutlg- 
by that party only who sliall have obtained judgment for the 
larger sum, and for so much only as shall remain after deduct- 
ing the smaller sum, and satisfaction for the remainder shall 
be entered, as well as satisfaction on the judgment for the 
smaller sum, and if both sums shall be equal, satisfaction shall 
bo 'entered upon both judgments. 

491. Where the Judge has made an instalments, 
ovier for payment by instalments, execution shall not 

issue until default made in the payment of some in- 
stalment, ^^and execution or successive executions 
may then issue for the whole of the said sum of 
money and costs then remaining unpaid, or for such 
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portion thereof as the Judj^e shall order, either at the 
time of making the original order, or at any subse- 
quent time, under the seal of the court:” (sect, 95.) 

492. At what Time it may issue . — Execution cannot 
issue until after default made in payment of the 
whole debt or any instalment. 

If the defendant be, through sickness or poverty, 
unable to pay, the Judge may suspend or stay 
execution. 

Sect. 105. And bo it enacted, that if it shall at any time 
appear to tlie satisfiction of the Judge, by tlie oath or affirma- 
tion of any person, or otherwise, that any defendant is unable, 
from sickness or other sufficient cause, to pay and discharge the 
debt or damages recovered against him, or any instalment 
thereof ordered to be paid as aforesaid, it shall be lawful for the 
Judge, in his discretion, to suspend ot stay any judgment, 
order, or execution given, made, or issued in such action, for 
such time and on such terms as the Judge shall think fit, and 
so from time to time until it shall appear by the like proof as 
aforesaid that such temporary cause of disability has ceased. 

The following is the form of an 

Order to suspend Order or Judgment. 


No. 

In the Connfy Cmvrt of at 
(Seal.) 

f A. B., Plaintiff 
Between < and 

C C. Defendant. 

It is ordered, that an order of this Court hearing date 
[or the judgment herein, or execution herein issued against the 
goods or person of the defendant] be suspended until 
[upon payment of C(t.^ts by ] 

Given under the seal of the Court, this day of 18 
Dy the Court, 


Clerk. 
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The following is the form of a 


Warraitt op Execdtion at the Suit of a 

Pl^INTIPP. 


No. 

In the County Court of 
(Seal.) 


at 

^A. Plaintiffs 
Between •? o>nd 

t C, D.s Defendant. 


Book VI. 

THE 

PRACTICE. 

Cap, 7. 
Executioft. 


Whereas at a County Court duly holden at on 

the day of at within the jurisdiction 

of the said Courts before , the Judge of the said Court, 
the said plaintiffs by the consideration and judgment of the said 
Courts recovered against the said defendant the sum of £ 
for a certain debt before that time due and owing to the said 
plaintiff [or for certain damages by him sustaineds and by the 
said Court awarded to he paid to him the said plaintiff'} together 
with the costs of suit, by the said plaintiff in that behalf ea?- 
pended: And whereas the said defendant, by an order of the 
said court, bearing date the day and year aforesaid, was ordered 
to pay the said debt [or dariages} together with the said costs, 
amounting together to the sum of £ [state the times 

for payment] : And whereas the said sum of £ [or the 

sum of £ being part of the said sum of £ as the 

case may be,] has not been paid to the said plaintiff, pursuant 
to the said order: These are therffore to require and order you 
forthwith to make and levy by distress and sale of the goods and 
chattels of the said defendant, wheresoever they may be found 
within the district of this Court {excepting the wearing apparel 
and bedding of the said defendant or his family, and the tools 
and implements of his trade, if any, to the value offve pounds'), 
the said stim of £ and also tlie costs of this execution; 

and^lso to seize and take any money or bank-netes {whether oj' 
the Bank of England or of any other bank), and any cheques, 
bills of exchange, promissoiy notes, bonds, specialties, or secu- 
rities for money, of the said defendant, which may be there 
found, or such part or so much thereof as may he sufficient for 
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ExmtUon. 


the satisfying of this execution and the costs of nmking and 
executing the same. 

Given under the seal of the Courts this day of 18. 

By the Court, 

Clerk of the said Court. 

[In cases of cross judgments the execution must be stated to 
be for the balance.] 

To High Bailiff of the said Court, and 
other the Bailiffs thereof. 

Debt £\ ! 

Costs . 

Execution i ' 


Notice. 

The goods and chattels are not to be sold until after the end 
of five days next folhmng the day on which they may have been 
taken, unless they he of a perishable nature, or at the request oj 
the said defendant. 

And the following is the form of a 

Wariiakt of Execution by a Defendant fou Costs. 

In the Comity Court of at 
(Seal.) 

CA. B., Plaintiff, 
Between < and 

LC. D., Defendant. 

Whereas at a County Court dtdy holden at within 

the jurisdict ion of the said CouH, on the day o f 

before the judge of the said Court, the said plain t if/ 

appeared [or did not appear'] to prosecute his plaint against the 
said defendant- in an action of debt [or to recover damages] for 
[set out the substance of the plaint] : And whereas the said, 
plaintiff, at the hearing of the said jilaivt, did not make proof 
of his dd)t [or demamf] to the satisfaction of the said Court, 
and thereupon it was ordered and adjudged by the said Court 
that judgment should be entered for the said defendant, and that 
the said plaintiff should pay to the said defendant the sum. o f 
£ by way of costs ami satisfaction for his tronhle and 
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attendance in that behalf^ and the further mm of £ fcr Book VI. 
his costs and charges by the said defendant about the said suit pb^Sick, 
in that behalf expended^ amounting together to the sum of 
£ on or before the day of : And Execution, 

whereas the said sum of £ has not been paid to the 

said defendant., pursuant to the said judgment and order: These 
are therefore to require and order you forthwith to make and 
levy by distress and sale of the goods and chattels of the said 
plaintiffs wheresoever they may be found within the district of 
this Court {excepting the wearing apparel and bedding of the 
said plaintiff or his family , and the tools and implements of his 
trade, if any, to the valm of Jive pounds), the said sum of' 

£ , and also the costs of this execution; and also to seize 

and take any money or bank-notes {whether of the Bank of 
England or of any other bank), and any cheques, bills of 
exchange, promissory notes, bonds, specialties, or securities for 
money, of the said plaintiff, which may there he found, or such 
part or so much thereof as may he sufficient for the satisfying 
of this execution, and the costs of making and executing the 
same. 

Given under the seal of the Court, this day of 18 , 

By the Court, 

Clerk of the said Court. 

To High Bailiff of the said Court, and 

other the Bailiffs thereof 

Costs £ 

Exectition 

Notice. 

The, goods and chattels are not to he sold until after the end 
of Jive days next following the day <yn which they may have been 
taken, unless they be of a perishable nature, or at the request of 
the said defendant. 



493. IFhen executed . — ITie time for executing a 
warrant is limited by rule 37? thus : — 


Rule 37. No warrant of execution or commitment shall be Rule 37. 


executed after the expiration 
date thereof. 


of two calendar months from the when 

exconted. 
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494. Shall not be superseded, — Section 108 provides 
that no judgment or execution shall be superseded by 
writ of error. 

Sect. 108. And be it enacted, that no judgment or execu- 
tion shall be stayed, delayed, or reversed upon or by any writ of 
error, or supersedeas thereon, to be sued for the revi'rsing of 
any judgment given in any Court holden under the provisions of 
this Act. 

495. How superseded. — But section 109 provides 
that it shall be superseded on payment of debt and 
costs, thus : 

Sect. 109. And be it enacted, that in or upon every warrant 
of execution issued against the goods and chattels of any person 
whomsoever the Clerk of the Court shall cause to be inserted or 
endorsed the sum of money and costs adjudged, with the sum 
allowed by this Act as increased costs for the execution of such 
warrant; and if the party against whom such execution shall 
be issued shall, before an actual sale of the goods and chattels 
pay or cause to be paid or tendered unto the Clerk of the Court 
out of which such warrant of execution has issued, or to the 
Bailiff holding the warrant of execution, such sum of money 
and costs as aforesaid, or such part thereof as the person en- 
titled thereto shall agree to accept in full of his debt or 
damages and costs together with the fees herein directed to be 
paid, the execution shall be superseded, and the goods and 
chattels of the said party shall be discharged and set at 
liberty. 

496. How executed. — ^ITie Bailiff may enter the 
house of the defendant when the outer door is open, 
or through any other opening, to execute the fi.fa.y 
and this though neither the defendant nor his goods 
are there, if he had reasonable grounds for suspecting 
that there were goods there belonging to the defen- 
dant: {Semayne’s case, 5 Co. R. 92.) And he may 
enter the house of a stranger if goods belonging 
to the defendant are actually there, otherwise not : 
(Semayne*s case j Morrish v. Murray, 1 3 M. & W. 
52.) 

The Bailiff cannot break open any outer door or 
window of the party’s dwelling-house in order to 
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execute the warrant: {Semayne^s case, 5 Co. R. 91.) book vi. 
But having entered peaceably he may, in all cases, 
break open inner doors, closets, and the like, if neces- 
sary: {R, V. Bird, 2 Show. 87.) 

The Bailiff may, if necessary, break open the outer 
door of a barn or other building not connected with, 
or within the same curtilage with the dwelling-house, 
and that even without a previous demand and refusal 
of admission : (Fenton v. Browne, 1 Sid. 181.) The 
Bailiff may also, after demand of admittance and 
refusal, break open the outer door of a dwelling- 
house belonging to a third person, if the defendant’s 
goods have been taken there to avoid being taken in 
execution. 

After having seized the goods, the Bailiff may 
either remove the goods to some fit place, or he may 
leave them on the premises, and leave a man in pos- 
session of them : (Ackland v. Paynter, 8 Price, 95 ; 

Doker v. Hasler, 2 Bing. 479.) 

497. What Goods may be taken, — All goods and 
chattels belonging to a party, except wearing ap- 
parel, &c., to the amount of 5/., may be taken. 

Sections 96 and 97 provide for this. 

Sect. 96. And be it enacted, that every Bailiff or officer cxe- Section 96. 

cuting any process of execution issuing out of the said County 

Court against the goods and chattels of any person, may by “'^‘7 1^® taken 
r n . ^ ^ . 1.1 7 ^ execution, 

virtue thereof seize and take any of the goods and chattels 01 

such person (excepting the wearing apparel and bedding of such 
person or his family, and the tools and implements of his trade 
to the value of five pounds, which shall to that extent be pro- 
tected from such seizure), and may also seize and take any 
money or bank notes (whether of the Bank of England or of 
any other bank), and any ( heques, bills of exchange, promis- 
sory notes, bonds, specialties, or securities for money, belonging 
to any such person against whom any such execution shall 
have issued as aforesaid. 

Sect. 97. And be it enacted, that the High Bailiff shall Section 
hold any cheques, bills of exchange, promissory notes, bonds, securities 
specialties, or other securities for money which sliall have been 
80 seized or taken as aforesaid, as a security or securities for Baliff. 
the amount directed to be levied by such execution, or so much 
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Book VI. thereof as shall not have been otherwise levied or raised for tlie 
pbaSmce. benefit of the plaintiff; and the plaintiff may sue in the name 
C^7 of the defendant, or in the name of any person in whose name 
Ex^ution. the defendant might have sued, for the recovery of the sum or 
sums secured or made payable thereby, when the time of pay- 
ment thereof shall have arrived. 


“ Good.-* itud 

tdiattel.s,” 

Avhat. 


Fixtures. 


But though the above section authorizes the plaintiff 
to sue on any securities belonging to the defendant 
that the Bailiff may seize, it does not entitle him to 
seize money in the hands of a third party in trust for 
the debtor : {France v. Camphell, 9 Dowl. 914.) And if 
the Bailiff has a balance in his hands arising from a 
former execution against the same party, he cannot 
appropriate such balance for the purposes of the 
second warrant, but he must pay it over to the defen- 
dant : (Harrison v. Paynter, 6 M. & W. 387.) So if, 
whilst the Bailiff has money in his hands, the proceeds 
of an execution at the suit of A., a Ji.fa, is lodged 
with him against A., he cannot seize such money 
under the second warrant, unless it be the identical 
money received for the goods and set aside, and 
marked as the property of A. : ( Wood v. Wood, 

4 Q. B. 397.) 

The 96th section only authorizes the Bailiff to take 
“ the goods and chattels ’’ of the debtor, and there 
does not seem to be any means provided by the Act 
for satisfying the judgments of the Court out of the 
lands of the defendant. If, therefore, a party has 
real property, but has no goods or chattels, the only 
means of enforcing the orders of the Court will be by 
summoning the debtor under the 99th section. 

The term “goods and chattels” includes all kinds of 
personal property, and, as it seems, includes tenant’s 
fixtures, trade fixtures and chattels real, llie same 
words in an ordinary writ of Ji.fa. (and the warrant of 
execution is only that writ modified so as to apply to 
the County Courts ; see sect. 94 ) extend to all tenant’s 
fixtures, which the party himself may remove (Poolers 
case, 1 Salk. 368); to trade fixtures (Doe v. Donston, 

1 B. & A. 230) ; to leases or terms for years (Playfair 
V. Musgrove, 14 M. & W. 239) ; and also to growing 
crops upon land in the occupation of a tenant for a 
term of years: (Tomkins v. Russell, 9 Price, 287; 
Hodgson v. Gascoigne^ 5 B. & A. 88.) 
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If the party against whose goods execution issues Book vi. 
be the owner of the freehold, no fixtures that are 
actually attached to the land or buildings can be taken 
under a/. /a., as, in such case, they are parcel of the 7- 
freehold, and not goods or chattels: (^Wynne v. 

Ingleby, 5 B. & A. 626.) And none hut trade fix- 
tures, or such as go to the executor, can be taken. 

498. Whose Goods may be taken, — ^I'he Bailiff can Whose floods 
execute the writ on goods of the defendant only, and JJJcn ^ 

if he seize goods or chattels belonging to a third 
})arty, he will be liable to an action ; and this, though 
they be in the possession of the defendant and appa- 
rently his property; (Chitty’s Arch. P. 581.) If a 
third party puts in a claim for the goods, the Bailiff^s 
proj)er course is to apply for a summons of interplea- 
der, under the 1 1 8th section; but where no such claim 
is made, but it nevertheless appears doubtful whether 
or not the goods are the defendant’s, it is not so clear 
what course the Bailiff ought to pursue. The Sheriff 
may in such a case empannel a Jury to try the ques- 
tion, but it is apprehended that the High Bailiff of 
a County Court has no such power. 

499. Goods of Husband and Wife, — Property vested pootis of 
in trustees for the separate use of a married woman 
cannot be taken in execution under a fi, fa, against 

the husband, and that, altiiough the husband take an 
equitable interest for life under the settlement, and be 
in actual possession of the property at the time of the 
execution : {Izod v. Lamb, 1 C. & J. 35 ; Tugman v. 

Hopkins, 5 Scott N. R. 464.) But a term vested in 
the husband in right of his wife may be seized: {Faer 
v. Newman, 4 T. R. 638.) So also goods bought by 
the wife with the interest of money settled to her 
separate use, or her accumulated savings out of such 
money: {Came v. Brice, 7 M. & W. 183; Molony v. 

Kennedy, 10 Sim. 254.) The goods of a woman 
cohabiting with the defendant cannot be taken in 
execution although she passes as his wife : {Edwards 
V. Bridges, 2 Stark. R. 396 ; Glasspoole v. Young, 9 
B. & C. 696.) 

500. Goods of a Testator or Intestate,--T)ciO goods 

of a testator or intestate cannot be taken in execution intestate, 
for a personal debt of the executor or administrator. 



504 


LAW AND PRACTICE OF 


Book VI. unless the executor or administrator has by some acts 
pBACTicE. the goods his own : (1 Wms. Exrs. 498, 505.) 


Cap 7. 501 . Goods of Partners. — Under a warrant against 

Executto-n, partners, the Bailiff may take the goods of 

Goods of both and sell the undivided moiety in them, but the 

partners. seizure cannot in any way affect the property or the 

possession of the other party : (Johnson v. Evans, 
1 Dowl. & L. S. C. 935.) The Bailiff can only sell 
what interest the defendant has in the goods, and the 
lawyer must find out what that interest is in the best 
way he can : {Holmes v. Mentz, 4 A. & E. 131.) 


Goods of 502. Goods of Bankrupts. — Under the old law the 
bankrupts, sale of goods of a bankrupt was held valid, when a 
bond fide seizure was made and the sale took place 
before the date or issuing of the fiat, although there 
had been an act of bankruptcy : ( Whitmore v. Green, 
2 D. & L. 174.) But if the goods were seized after 
notice of an act of bankruptcy, the execution was 
void against the assignees. And by 12 & 13 Viet, 
c. 106, s. 133, it is enacted that “all executions and 
attachments against the lands and tenements of any 
bankrupt bond fide executed by seizure, and all execu- 
tions and attachments against the goods and chattels 
of any bankrupt bond fide executed and levied by 
seizure and sale before the date of the fiat or filing of 
such petition, shall be deemed to be valid, notwith- 
standing any prior act of bankruptcy by such bank- 
rupt committed, provided the person so dealing with 
or paying to or being paid by such bankrupt or at 
whose suit or on whose account such execution or 
attachment shall have issued, had not at the time of 
such payment, conveyance, contract, dealing, or trans- 
action, or at the time of so executing or levying such 
execution or attachment, or at the time of making any 
sale thereunder, notice of any i)rior act of bankruptcy 
by him committed : provided also, that nothing herein 
contained shall be deemed or taken to give validity to 
any payment or to any delivery or transfer of any 
goods or chattels made by any bankrupt, being a 
fraudulent preference of any creditor of such bank- 
rupt, or to any conveyance or equitable mortgage 
made or given by any bankrupt by way of fraudulent 
preference of any creditor of such bankrupt, or to 
any execution founded on a judgment on a warrant of 
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attorney or cognovit actionem or J udj?e’s order obtained i^ook vi. 
by consent given by any bankrupt by way of fraudulent p^Jcricv 

preference.” But all seizures or sales made after notice 

of an act of bankruptcy or the filing of the petition by V 
such bankruptcy are void. 

503. Goods of Insolvents. — A writ of fi. fa. cannot Oootu ot 
be executed against the goods of a party whose estate 

and efPects have been vested in assignees under 1 & 2 
Viet. c. 1 10, or 5 & 6 Viet. c. 1 1 6 , or 7 & 8 Viet. c. 96, 
unless the writ has been lodged with the officer before 
the issuing of the vesting order : ( Woodland v. Fuller, 

11 A. & E, 859-) And after an insolvent has been 
adjudged to be discharged, no fi. fa. for any debt from ' 
which he has been discharged can be executed against 
any property he may have. 

504. Goods of Surviving Defendants. — If one of Goods ot 
several defendants die after judgment and before dSdaifts. 
execution, the warrant should in form be against all, 

but it can be executed only against the goods of the 
survivors : (2 Saund. 50, a. 7*2, n. o.) 

505. Goods of Ambassadors. — By 7 Anne, c. 12, s. 3, Goods of 
the goods of foreign ambassadors and other ministers, ambassadors, 
and also the goods of their domestics, are privileged 

from being taken in execution. 

506. Goods of Clergymen. — ^The goods ecclesiastical Goods of 
of clergymen cannot be seized by the Bailiff : (2 Inst, clergymen. 
472.) 

507. Goods distrained.^ — Goods distrained cannot Goods di»- 
be taken in execution as they are in the custody of framed, 
the law: (Cpmyn’s Digest, “ Execution,” C. 3.) 

508. Goods let or pawned. — Goods in the posses- Goods let or 
sion of the defendant, in which he has a special pro- pawned, 
perty as a pawnee or the like, may be taken but not 

sold : {Dean\. Whittaker, 1 C. & P. 347.) So goods 
of the defendant let or pledged to another may be sold, 
subject to the right and possession of the pawnee: 

{Scott V. Scholey, 8 East, 476.) But goods held by 
the defendant in right of a lien cannot be taken in 
execution against him : {Legge v. Evans, 6 M. & W. 

36.) 
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509. Goods fraudulently assigned. — I'he Bailiff may 
in general take goods l)elonging to the defendant that 
have been fraudulently assigned to a third person, and 
if the defendant sell his goods even for valuable con- 
sideration after the warrant has been delivered to the 
Bailiff to execute, such a sale will, as against the exe- 
cution creditor, be held void unless made in market 
overt: (B. N. P. 91; Samuel v. Duke., 6 Dowl. 536.) 
So a fraudulent assignment before the delivery of the 
warrant is void as against creditors. The absence of 
any valuable consideration is a mark of fraud. So 
continuance in possession by a vendor after the exe- 
cution of a bill of sale is a badge and evidence of 
fraud, unless the possession be consistent with the 
deed: (Twyne^s case, 1 Smith's Leading Cases, 1.) 
But if the possession be consistent with the terms of 
the assignment, as if, for instance, it be by way of 
mortgage, the assignment will be held valid, and the 
property cannot be taken in execution without first 
paying off the mortgage debt ; {Martindale v. Booth, 
3 B. S Ad. 498 ; Eastwood v. Brown, R. & M. 312.) 

.510. Rescue. — If any jiarty assault any officer in the 
execution of his duty, or rescue any goods taken in 
execution, he will be liable to punishment as provided 
in the 114th section. 

Sect. 114. And be it enacted, tliat if any officer or Bailiff of 
any Court liolden under this Act shall be assaulted while in the 
execution of his duty, or if any rescue shall be made or attempted 
to be made of any goods levied under process of the Court, the 
person so oflending shall be liable to a fine not exceeding five 
pounds, to be recovered by order of the Court, or before a Justice 
of the Peace as herein-after provided ; and it shall be lawful for 
the Bailiff’ of the Court or any peace officer in any such ease to 
take the offender into custody (with or without warrant), and 
bring him before such Court or .Justice according ly. 

Disposal of Goods taken in Execution. 

511. Cheques, ^c. — ^'Phe High Bailiff shall hold any 
cheques, &c.,that shall have been taken and the plaintiff 
may sue for the same in the name of the defendant. 

Sect. 97. And bo it enacted, that the High Bailiff shall hold 
any cheques, bills of exchange, promissory notes, bonds, 
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specialties, or other securities for money which shall have been 
so seized or taken as aforesaid, as a security or securities for the 
amount directed "to be levied by such execution, or so much 
thereof as shall not have been otherwise levied or raised for the 
bencht of the plaintiff; and the plaintifif may sue in the name of 
the defendant, or in the name of any person in whose name the 
defendant might have sued, for the recovery of the sum or sums 
secured or made payable thereby, when the time of payment 
thereof shall have arrived. 

.512. Sale of Goods taken, in Execution, — Goods 
taken cannot be sold until after the end of five days 
next after the seizure, unless they be of a perishable 
nature, or upon the request in writing of the party 
whose goods shall have been taken. 

Sc(‘t. 106. And l>o it enacted, that no sale of any goods which 
sliall be taken in execution as aforesaid shall be until after the 
end of five days at least next following the day on which such 
g(XHls shall have been so taken, unless such goods be of a perish- 
able nature, or upon the request in writing of the party whose 
goods shall have been taken; and until such sale the goods 
shall be deposited by the bailiff in some fit place, or they may 
remain in the custody of a fit person approved by the High Bailiff, 
to be put ill possession by the Bailiff; and it sli.all be lawful for 
th(^ High Bailiff, from time to time as lie shall think proper, to 
appoint siK'li and .so many persons for keeping jiossession, and so 
many svforn brokers and appraisers for the purpose of soiling or 
valuing any goods, chattels, or effects taken in execution under 
this Act, as shall appear to him to be necessary, and to direct 
security to be taken from each of them, for such sum and in 
such manner as he shall think fit, for the faithful pcrfoniiaiK e 
of their duties without injury or oppression; and the Judge or 
High Bailifl’may dismiss any person, broker, or appraiser so ap- 
pointed ; and no goods taken in execution under this Act shall 
be sold for the purpose of satisfying the warrant of execution 
except by one of the brokers or appraisers so appointed; and the 
brokers or appraisers so appointed shall be entitled to have, out 
of the produce of the goods so distrained or sold, sixpence in the 
pound on the value of the goods for tlie appraisement thereof, 
wliother by one broker or more, over and above the stamp duty, 
and for advertisements, catalogues, sale and commission, and 
P P 2 
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Book VI. 

THE 

PBACTJCE. 

Cap. 7. 
Exemtiion. 


What rent 
may be 
deducted. 


Se^iion 107. 

As to the 
liability of 
goods taken 
in execution 
under 

8 Anne, c. 17 


Landlord 
may claim 
certain rents 
in arrear. 


delivery of goods one sliilling in the pound on the net produce of 
the sale. 

Care should be taken not to sell more than is suffi- 
cient to satisfy the execution ; and the Bailiff, if he 
sells more than is necessary, will be liable in trover 
for the excess, as a sale under an execution is pre- 
sumed to be for ready money : {Stead v. Gascoigne, 8 
Taunt. 527 ; Batchelor v. Vise, M. & S. 552.) It is 
the duty of the Bailiff to stop the sale as soon as 
sufficient money is realized to satisfy the execution : 
{Cook V. Palmer, 6 B & C. 789.) 

51:L What Rent may be deducted . — The 107th 
section enacts that the provisions of 8 Anne, c. 17, 
shall not apply to goods taken by virtue of any exe- 
cution issuing out of the County Courts, but the 
landlord may, by any writing under his hand, or 
under the hand of his agent, to be delivered to the 
Bailiff’ or officer making the levy, which writing shall 
state the terms of holding and the rent payable for 
the same, claim any rent in arrear then due to him, 

] . When the letting is by the week, rent for four 
weeks. 

2. When the letting is for half a year or less, rent 
due in two terms of payment. 

3. When the letting is by the year, one year’s 
rent. 

The section is as follows 

Sect. 107. And be H enacted, that so irmcli of an Act passed 
in the eighth year of the reign of Queen Anne, intituled “An Act 
for the better Security of Kents, and to prevent Frauds committed 
by Tenants,” us relates to the liability of goods taken by virtue of 
any execution, shall not he deemed to aj)ply to goods taken in 
execution under the process of any Court liolden under this Act ; 
hut the landlord of any tenement in which any such goods shall 
be so taken shall be entitled, by any writing under his hand or 
under the hand of his agent, to be delivered to the Bailiff dr 
officer making the levy, which writing shall state the terms of 
holding, and the rent payable for the same, to claim any rent in 
arrear then due to him, not exceeding the rent of four weeks 
where the tenement is let by the week, and not exceeding the 
rent accruing due in two terms of payment, where the tenement 
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is let for any other term less than a year, and not exceeding in 
any case the rent accruing due in one year; and in case of any 
such claim being so made the Bailiff or officer making the levy 
shall distrain as well for the amount of the rent so claimed, and 
tlie costs of such additional distress, as for the amount of money 
and costs for which the warrant of execution issued under this 
Act, and shall not proceed to sell the same or any part thereof 
witliin five days next after such distress taken; and if any re- 
plevin be made of the goods so taken, such of the goods sliuli be 
sold under the execution as shall satisfy the mojiey and costs for 
which the warrant of execution issued, and the costs of the sale; 
and the overplus of such sale (if any), and also the residue of the 
goods, shall be returned as in other cases of distress for rent, and 
ro])leviu thereof; and for every such additional distress for rent 
in arrear the High Bailiff of the Court shall be entitled to have 
as the costs of the diskess, instead of the fees allowed by this 
Act for making such distress, and keeping possession thereof, 
the fees allowed by an Act passed in the fifty-seventh year of 
the reign of King George the Third, intituled “ An Act to 
regulate the Cost of Distresses levied for Payment of Small 
Kents.” 
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To remedy this and other inconveniences, 13 & 14 
Yict. c. Gl, s. 20, enacts : 


Sect, 20. And whereas by the said Act passed in the tciiLli 
year of Her present Majesty, intituled An Act for the more 
easy Kecovery of Small Debts and Demands iu England,” it is 
enacted, that in cases of rent being iu arrear in respect of }>re- 
iniscs wherein goods may have been taken in execution uiuk-r 
and by virtue of the said Act it should be lawful for the lauil- 
lord, by writing to be delivered to the Bailiff or officer making 
the levy, which writing should state the terms of holding and 
rent payable for the same, to claim any rent in arrear as therein 
mentioned : and whereas so much of the said euactineut as 
requires that the claim of rent to be made by writing stating 
tlie terms of holding may lead to technical objections and un- 
necessary prolixity: and whereas also it is expedient to obviate 
certain <iifliculties which have arisen as to the landlord’s right 


13 & H Viet, 
c. 61, s. 20. 

So much of 
iA 10 Viet, 
c. 05, as 
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Form of 
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to priority of payment upon the construction of the said enact- 
ment • be it therefore enacted, that so much of the said act aa 
requires that the said writing and claim should state the terms 
of holding shall be and is hereby repealed, and that it shall be 
a sufficient notice of claim to entitle the landlord to all the 
benefit given to landlords under the said Act, that such writing 
and claim shall state the amount of the rent claimed to be in 
arrear and unpaid, and the time for and in respect of which 
such rent is claimed to be due, in like manner as is now required 
by law in cases of ordinary distress for rent, and no farther or 
otherwise; and also that no execution creditor under the said 
Act or tliis Act shall be satisfied his debt out of the proceeds 
of such execution and distress, or execution only where the 
tenant shall replevy, until the landlord who shall conform to 
the provisions of the said Act as amended by this Act shall 
have been paid the rent in arrear for the periods in the said Act 
limited. 

Sect. 21. And be it enacted, that the enactments contained 
in the said Act, as altered and amended in this Act, relating to 
the claims of landlords for rent in arrear where goods on the 
premises demised have been taken in execution, shall apply and 
extend to goods taken in execution under the authority of this 
Act, in as full and beneficial a manner as if the same enact- 
ments we»e re-enacted in the like terms in this Act. 

The landlord’s claim for rent may now be in the 
following form : — 

To the High Bailiff of the County Court of 
at t or to , officer of the High Bailiff of 

the County Court at 

Whereas I have heen informed that you have distrained (he 
goods of C. H, of , on his premises at , to 

satisfy a certain judgment given at the said Court against the 
said C, Z>,, at the suit of one A, B. I hereby give you notice 
that I am the landlord of the said C, i>., and that the said 
C. D, holds the said premises at of me as tena/nL And 

I claim £ for rent now in arrear^ and I require you to 
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pay the same to me before you apply the proceeds of the sale of Book VI. 
tha said goodSj or any part thereof to satisfy the said judgment, practice. 

Dated this A. D.\^ . 

^ p Execution. 

Landlord oj the said tenement. 

The term ** landlord,” as used in the County Courts Me aning of 
Act, shall be understood to mean the person entitled „ 

to the immediate reversion of the lands, or, if the ' 

property be in joint tenancy, coparcenary, or tenancy 
in common, shall be understood to mean any one of 
the persons entitled to such reversion : (sect. 142.) 

ITie wording of the 107th section is somewhat am- 
biguous as to the priority of the landlord's claim over 
that of the execution creditor, and there have been 
conflicting decisions as to its construction in the 
County Courts. 

As to the expenses of the levy and distress, see 
post^ chapter on Costs. 

In cases of disputed claims, the Clerk may apply 
to the Court, as to which proceeding see j30a/, ‘^Inter- 
pleader.” 

514 . Warrant returned, and Money paid into Court. Warrant 
— ^'fhe High Bailiff shall, when required by the J udge, * 

make a return of all proces s that he shall have been into Court, 
required to execute. And he shall pay over to the 
Clerk of the Court all moneys received by him within 
three days after such receipt. 

Rule 45. At every Court, or at such other times as the RuU 46. 
Judge shall require, the High bailiff shall deliver a statement 
or return, pursuant to the form in the schedule, of what shall 
have been done since his last return under every process of ex- 
ecution or commitment, which he shall have been required to 
execute. 

Rule 48. Every Bailiff levying or receiving any money by 
virtue of any process issuing out of the Court of which he is BaililF must 
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If the Clerk receive notice of motion to set aside 
the execution or order he is required to retain the 
money paid into Court. 


Ruie 22. Buie 22. VVliere any money is paid into Court under any 

On notice of c^t^^ution or order of the Court, if the Clerk receive notice 

motion to from any party of liis intention to applv to the Court to set 

set aside . , , , 

execution, aside the execution or order under which such money is paid 
sllulfretain Court, the Clerk shall retain the same, until after such 
Uie money, application has been determined, or until the Judge shall 
otherwise order. 


oixfo'f^u” 515. Execution out of the District. — If the defen- 
dikrict. ^ goods are within the jurisdiction of another 

Court, the High Bailiff of the Court from which the 
execution issues may send the warrant to the Clerk 
of such other Court, who is to seal the same and de- 
liver it to the High Bailiff for execution. 

Section 104. Sect. 104. And be it enacted, that in all cases where a war- 

IIow execu- 0^ execution shall have issued against the goods and 
be had 'out party, or an order for his commitment shall have 

of the been made under this Act, and such party, or his goods and 
o™ie Coiu-t. the jurisdiction of the Court, it shall be 

lawful for the High Bailiff of the Court to send such warrant 
of execution or of commitment to the Clerk of any other Court 
constituted under this Act, within the jurisdiction of which such 
party, or his goods and chattels, shall then be or believed to be, 
with a warrant thereto annexed, under the hand of the High 
Bailiff and seal of the Court from which the original warrant 
issued, requiring execution of the same, and the Clerk of the 
Court to which the same shall be sent shall seal or stamp the 
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same with the seal of his Court, and issue the same to the Book VI. 
High Bailiff of his Court, and thereupon such last-mentioned „„ 

High Bailiff shall be authorized and required to act in all 
respects as if the original warrant of execution or commit- j^Jeciition. 
inent had been directed to him by the Court of which he is the 
High Bailiff, and shall, within such time as shall be specified 
in the rules of practice, return to the High Bailiff of the Court 
from which the same originally issued, what he shall have done 
in tlic execution of such process, and in case a levy shall have 
been made shall, within such tinre as shall be specified in the 
rules of practice, pay over all moneys received in jiursuance of 
the warrant to the High Bailiff of the Court from which the 
same shall have originally issued, retaining the fees for execu- 
tion of the process; and whore any order of commitment 
shall have been made, and the person apprehended, he shall 
be forthwith conveyed, in custody of the Bailiff or officer appr^ 
heiiding him, to the gaol or house of correction or other prison 
of the Court within the jurisdiction of which he shall have been 
uppr'd tended, and kept therein tor the time mentioned in the 
warrant of commitment, unless sooner discharged under tJie 
provisions of this Act ; and all constables and other peace 
officers shall be aiding and assisting within their respective 
districts in the execution of such warrant. 

516. Return and Rayment of the Money. — re- 
turn to a warrant issuing out of a foreign district 
must be made forthwith ; and the money paid within 
three days. 

Rule 47. Every High Bailiff required to execute any warrant Rule 47. 
of execution or commitment issuing out of any other Court, 
shall make a return to such la.s< -mentioned Court forthwith on return, 
the execution thereof ; and if he shall not have executed such 
warrant, he shall return the same at the expiration of two 
calendar months from the date thereof. 

Rule 49. If any High Bailiff shall have levied or received any Rule 49. 
money under any process issuing out of any other Court, he payment of 
shall, within three days from the receipt thereof, pay over such 
money, retaining the fees for execution thereof, to the High 
Bailiff of such last-mentioned Court. 

P P 3 
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Book VI. 

THE 

PKACTICE. 

Cap. 7. 
Execution. 

Form of 
roturn when 
the amount 
has been 
levied. 


Return of 
tiuUa hon4x. 


Return when 
pa3nnents 
, have been 
made by 
tlie High 
Bailitf. 


The followinff are convenient forp:is of Returns by 
Bailiffs. 

Return when the Amount has been levied. 

In the County Court of at 
To the High Bailiff of the County Court of 

at 

By virtue of the warrant herein to me directed and delivered^ 
I have caused to he made of the goods and chattels of the within 
named C. i)., the sum of £ being £ the amount 

of debt and costs as stated in the said warrant, and £ 
the amount of fees for execution thereof. 

Dated this., ^c. E. F. 

High Bailiff of the County 
Court of at 


Return op Nulla Bona. 

To the High Bailiff of the County Court of 

at 

In the County Court of at 

CA. B., Plaintiff, 
Between < and 

L(7 />.. Defendant 

The said C. D. hath no goods or chattels in my district 
whereof I can cause to be made the sum of £ , debt and 

costs, or any part thereof as required by a warrant herein 
directed to me. 

E. F. 

High Bailiff of the County 
Court of at 


Return where Payments have been made by the 
High Bailiff. 

To the High Bailiff of the Cmnty Court of 

at 

In the County Court of at 

C A. B., Plaintiff, 
Between < and 

LC7. D., Defendant 

By virtue of the warrant of execution horein, to me directed 
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and deliveredy I have earned to he made of the goods and 
chattels of the said C. D, the sum of £ , part whereof 

I have paid to the Cleric of the Court of at in this 

district, which 1 was commanded to levy of the said C. U,'s 
goods and chattels, within my district, hy a warra/nt of execu- 
tion delivered to me before the delivery of the said wam^ant at 
the suit of A. B., and a further part I have paid to G. 11., 
landlord of the said C. I).,for two quarters' rent in respect of 
the pivemises where the levy loas made ; and a further part 
thereof I have retained as fees for execution. The residue of 
the said sum so levied after the aforesaid deductions and 
payments amount to the sum of £ , which I send to you, 

in satisfaction of the debt and costs which I have by the said 
fii'st-inentioned warrant been directed to levy. 

E. F. 

High Bailiff of the County 
Court of at 

51 7« Liability of the High Bailiff . — In the case of 
Smith V. Pritchard and others (2 C. C. Chron. 317), in 
the Common Pleas, the following points, as to the 
liability of the High Bailiff of a County Court, were 
determined. 

1st. That the High Bailiff of County Court A., 
who sends a warrant, duly issued to him to be exe- 
cuted, to County Court B., for execution, the party 
named in the warrant being supposed to be within 
the jurisdiction of B., is not liable for the misconduct 
of his Under Bailiff while assisting the Under Bailiff 
of County Court B., in the execution of the warrant. 

2nd. Where the Under Bailiff of a County Court, 
while executing a warrant, illegally breaks and enters 
a factory, and is assaulted by the owner in resisting 
the illegal entry, and afterwards the Under Bailiff 
takes the owner into custody for the assault under 
sect. 1 14 of 9 & 10 Viet. c. 95, it was held, in an action 
by the owner for the breaking and entering, and false 
imprisonment, that the High Bailiff though liable for 
the wrongful breaking and entering, was not liable 
for the false imprisonment. We shall insert the case 
here at some length. 


Book VI. 

THB 

PEACTICE. 

Cap. 7. 
Erecniion 


Trespass.— The first count of the declaration was for break- 
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Book VI; ing -and entering the plaintiff’s factory; the second for assault 

PRAOTWE. imprisonment. 

Cc^ 7 * — !• Not guilty. 2. Not the plaintiff’s factory. 

Ex^utim, At the trial, in Middlesex, before Williams, J., it appeared 
that the defendants were Wm. Pritchard, the High Bailiff of 
Southwark County Court, and Beaver, his Under Bailiff, and 
Wm. Tarn Pritchard, the High Bailiff of the Lambeth County 
Court, and Jones, his Under Bailiff. Thos. Smith, the younger, 
the son of the plaintiff, was sued in the Lambeth County Court, 
and a warrant was issued, directed to the High Bailiff of the 
Lambeth County Court, to arrest him. This warrant was sent 
for execution to the Clerk of the Southwark County Court, who 
issued it to the High Bailiff of the Southwark County Court 
under 9 & 10 Viet. c. 95, s. 104. The two Under Bailiffs went 
to the plaintiffs factory to execute the wai*rant, and, believing 
Smith, jun., to bo there, broke in, and were resisted by the 
plaintiff, and in the course of that resistance the plaintiff* made, 
as was admitted, an assault upon one of the Under Bailiffs. 
Not succeeding in taking Smith, the younger, the Under 
Bailiffs left, and subsequently returned and took the plaintiff* 
into custody for the assault on the Under Bailiff*, while in the 
ex^ecution of his duty, under sect. 1 14. The verdict was taken 
for 10/. damages on the first count, and for 60/. damages on the 
second count, against the two Under Bailiffs, and for the defend- 
ants as against the High Bailiffs. 

Byles^ 'Serjt., pursuant to leave reserved, moved to enter the 
verdict for 70/. against the two Under Bailiffs and the two High 
Bailiffs or against the two Under Bailiffs of the High Bailiff of 
the Southwark County Court. 

Wilde, C. J. left the Court before the close of the argument. 

Maule, j. — T he Lord Chief Justice was of the same opinion, 
so far as he had heard the argument, as we have come to. I'he 
liability of the High Bailiff is not so extensive as contended for 
by the plaintiff. The High Bailiff* is placed, in relation to his 
Under Bailiffs, by sect. 33, in the same responsibility as the 
sheriff is by the ordinary law in relation to the Bailiff who 
executes his warrant. It is admitted that unless the High 
• Bailiff is liable by this section, he is not liable at all. Now the 
liability of the Sheriff, in case of the misconduct of his officer, 
is confined to cases of the officer’s misdoing something that he 
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was compelled to do. If the officer misdoes something he is 
ordered to do, it is no answer for the Sheriff to say, so far from 
ordering the officer to do the thing comjplained df, I enjoined 
him not to do it, but to do something else; still the Sheriff is 
liable. Inasmuch, therefore, as sect. 114, for reasons which 
must be taken to be without any doubt, is optional, and not 
mandatory upon the Under Bailiff, the act for which it sought 
to make the High Bailiff liable w^as an act which, at the highest 
it can bo put, the Under Bailiff thought he might do, not an act 
which ho was called upon to do. The section is only a po\«er 
given by the statute incident to the office. In either of those 
views it would be extending the case beyond principle and 
authority to make the High Bailiff liable. The reason why the 
SJieriff is liable for the misconduct of his Bailiff is because the 
law calls upon him to do the act, and instead of doing it 
himself he appoints some one else to do it. I think, therefore, 
that tlie verdict can only be against all three for 10/. on the first 
count. 

Williams, J. — I am of the same opinion. The case was 
very pointedly and justly put by IVIr. Hannen, when be said, 
“suppose the Under Bailiff had been asked what his authority 
was for taking a person offending into custody, the reply could 
only be the Act of Parliament.” The warrant is only evidence 
of the authority of the High Bailifi* to the Under Bailiff, to 
whom, while acting under its authority, that must occur which 
would justify him in giving a person into custody under the Act 
of Parliament. 

T’ali^'ouki), J. concurred. 

Rule absolute^ without cosls, to enter verdict for 
plaintiff on first county with 10/. damages 
against the three. 

But by sect. 19 of the new statute, 13 & 14 Viet, 
c. 6l, protection is given to High Bailiffs acting under 
warrant or order of the Court. (This section is given 
ante, pp. 114, 143.) 


Book VI. 

THE V 

i’eactick; 

Cap. 7. 

Fjcecutivn, 



Book VI. 

THE 

PRACTICB. 

Cap. 8. 
Interpleader, 


Section 118. 

Claims as to 
goods taken 
in execution 
to bo 

adjudicated 
ill Court. 


CAP. vin. 


INTERPLEADER. 

In order to protect the High Bailiff and to facilitate 
the execution of the process of the Court, section 118 
provides that if any claim shall be made to or in 
respect of any goods taken or the value thereof, the 
Clerk may, upon the application of the officer charged 
with the execution of the warrant, summon the claim- 
ants before the Judge in order that the right might 
be determined, whereupon all actions in respect of the 
claim shall be stayed. 

Sect. 118 . And bo it enacted, that if any claim shall be 
made to or in respect of any goods or chattels taken in execu- 
tion under the process of any Court holden under this Act, or 
in respect of the proceeds or value thereof, by any landlord for 
rent, or by any person not being the jiarty against whom such 
process has issued, it shall be lawful for the Clerk of the Court, 
upon application of the officer clhirged with the execution of suck 
process, as well before as after any action brought against such 
office]', to issue a summons calling before the said Court as well 
the party issuing such process as the party making such 
claim, and thereupon any action which shall have been brought 
in any of Her IMajesty’s Superior Courts of Record, or in any 
local or Inferior Court, in respect of such claim, shall be stayed, 
and the Court in which such action shall have been brought, or 
any Judge thereof, on proof of the issue of such summons, and that 
the goods and chattels were so taken in execution, may order 
the party bringing such action to pay the costs of all proceedings 
had upon such action after the issue of such summons out of the 
County Court; and the Judge of the County Court shall adjudi- 
cate upon such claim, and make such order between the parties in 
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respect thereof, and of the costs of the proceedings, as to him Book VI. 
shall seem fit, and such order shall be enforced in like manner pkacwcb 

as any order made in any suit brought in such Court, 

^ Cap. 8. 

Interpleader, 

It will be observed that the claim must be made by 
a third party, and a claim by the defendant himself, 
for instance, as trustee or executor, is not sufficient to 
entitle the Bailiff to apply under this section. It 
would also appear that no application can be made 
unless the goods have been actually seized, the words 
being “ any goods or chattels taken.” The provi- 
sions of this section do not apply to conflicting exe- 
cutions, as the High Bailiff should pay the first 
execution creditor: (see Bragg v. Hopkins, 2 Dowl. 

151.) 

The following is the form of 

Summons to the Plaintiff. 


No. 

In the County Court of at 
(Seal.) 

CA. B., Plaintiff 
Between < and 

L(7. D.f Defendant, 

Whereas of hath made a claim to certain goods Summons to 

. , , r « ^ . n the plaintirt; 

ami chattels [or money, <yc., or for certain rent due, ^c.J, 

which have been seized and taken in execution under and hy 
virtue of process issuing out of this Court, in this action ; you 
are therefore hereby summoned ami required to he and appear 
befor'e the Judge of the said Court, at on at the 

hour of in the forenoon, when the said claim will he ad- 
judicated upon, and such order made thereupon as to the Judge 
shall seem ft. ^ 

Given under the seal of the Court, this day of 18 . 

Chrh of the said Cov^t. 

To the above-named plaintiff. 

Note , — The claimant is called upon to give the particulars of 
his claim', which you may inspect on application at the 
office of the Clerk of the Court four day before the day of 
hearing. 
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Book VI, 

THE 

PBACTICE. 

Cap. ft. 
Interpleader. 


Rule 3a. 

Service of 
summons. 


Delivery of 
particulars. 


Summons to thb Claimant, 

No. 

In the C<mnty Court of at 
(Seal.) 

CA.B.., Plaintiff, 
Between < and 

tc. B., Defendant. 

You are hereby summoned and required to appear at a 
Court to he holden on next, at, cfc., at the hour, , 

touching a, claim made ]by you to certain goods and chattels 
[or maneys, <^c., or for certain rent due on ] , seized and 

taken in execution under jyrocess issued out of this Court, in 
this action ; and in default of your then establishing suoh claim, 
the. said goods and chattels will he sold [or the said moneys, 
<fc., paid over'l, according to the exigency of the said process ; 
and take notice, that you are hereby required, fve days before 
the said day of to deliver to the officer in charge 
of the said process, or to leave at my office at a par- 

ticular of the goods or chattels so claimed by yosi, and of the 
grounds of your claim [or of the amount of rent claimed, and 
for what period due^. 

Given under the seal of the Court, this day of 18. 

Clerk of the said Court. 

To of 

518. Service of Summons and Delivery of Parti- 
culars . — The summons shall be serv^ed in such time 
and manner as a summons to appear to a plaint. 

Rule 39. Where any claim shall be made to or in respect of 
any goods or chattels taken in execution under the process of 
any Court holden under the authority of the said Art, or in 
respect of the proceeds or value thereof, by any landlord for 
rent, or l>y any person not being the party against whom such 
process has issued, and summonses have been issued on the ap- 
plication of the officer charged with the execution of such 
process, such summonses shall be served in such time and 
manner as hereinbefore directed for a summons to appear to a 
plaint, and the claimant shall be deemed the plaintiff, and 
the execution creditor the defendant; and the claimant shall, 
five clear days before the day on which the summonses are re- 
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tamable, deliver to the said officer, or leave at the office of the 
Clerk of the Court, a particular of any goods or chattels alleged 
to be the property of the claimant, and the grounds of his claim, 
or in case of a claim for rent, of the amount thereof, and for 
what period the same is claimed to be due. 


Book VI. 

TUB 

BBACTICB. 

Cap. 8. 
Ituerpleader. 


The Judge of the Cheltenham Court ruled, in the 
case of Grummins v. Boodle (1 C. C. Chron. 123), 
that the notice of particulars delivered under this sec- 
tion should show the grounds of claim, i. c., the title 
of the claimant should be set out; and that the Court 
has no power to adjourn in order to amend the parti- 
culars. And where a notice by the assignees of the 
defendant’s estate did not disclose the names of the 
claimants, nor had annexed to it an inventory of the 
goods claimed, the notice was held insufficient ; 
\Whiffen v. Munn^ 2 C. C. Chron. 237, Bromleys see 
also Smithy. Blackburn, 1 C. C. Chron. 154, West^ 
moreland.) 


Form ob’ Particulars of Claim. Form of 

particulars 

To Clerk of the County Cowrt of at or of claim. 

to Bailiff of cj-c. 

/ hereby give you notice^ that I claim certain of the goods 
and chattels taken in execution in the house of C. i>., at 
under and by virtue of a warrant of execution issued from the 
said Courts at the suit of ^1. B, against the said C. D. ; and 
that the particulars of the goods and chattels so claimed by me 
are the followingy viz.y [Hero set out a list and description of 
the articles.] And I further give you notice, that the ground 
of my said claim is [state the grounds.]* 

Dated this, cjrc. 

T. ll. 

519. Hearing and Judgment. — “And the Judge of nearing ami 
the County Court shall adjudicate upon such claim, judgment, 
and make such order between the parties in respect 
thereof, and of the costs of the proceedings, as to him 
shall seem fit, and such order shall be enforced in 
like manner as any order made in any suit brought 
in such Court;” (sect. 118.) 


* It is essential that the notice should set out the grounds of the 
claim, otherwise it is defective : {Reg. v, Chilton, 3 C. C. Chron. 141.) 
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Order on an Interpleader Summons. 

No. 

In the County Court of at 
( Seal.) CA. J5., Plaintiff, 

Between and 

( C. D., Defendant 

It is hereby ordered, touching the claim of E. F. to certain 
goods and chattels [or moneys, seized and taken in execu- 
tion in this action, which said E. F. has been duly summoned to 
support his claim at this Court, that the said goods and chattels 
[or moneys, ^c., or part thereof, to wit, specifying them] are 
the property of the said E. F. [or of the said defendant, as the 
case may be] ; and it is farther ordered, that the costs of this 
proceeding, amounting to be paid by the said to 

the Cleric of the Court, at his office in for the use of the 

said on or before the day of 

Given under the seal of the Court, this day of 18 
By the Court, 

Clerk. 

Office hours, from ten till four. 

This order is final, and where the Judge of a County 
Court has decided under section 118 against a claim 
made to goods taken in execution, the claimant is 
barred from bringing an action of trespass for break- 
ing and entering the house in order to take the 
goods, unless he can show some excess of violence by 
the officer who seized : {Jessop v. Crawley and others, 

3 C. C. Chron. 142.) 


Book VI. 

THE 

PRACTICE. 

Cap. 8. 
Interpleader. 

Form of 
onion 



CAP. IX. 


ARBITRATION. 


The J udge may, with the consent of both parties, 
order a reference. 


Book VI. 

TMK 

PKACTICE. 


Sect. 77. And be it enacted, that the Judge may in any case, 
with the consent of both parties to the suit, order the same, 
with or without other matters within the jurisdiction of the 
Court in dispute between such parties, to be referred to arbitra- 
tion, to such person or persons, and in such manner, and on such 
terms as he shall think reasonable and just; and such reference 
shall not be revocable by cither party, except by consent of the 
Judge; and the award of tho arbitrator or arbitrators or umpire 
shall be entered as tlie judgment in the cause, and shall be as 
binding and effectual to all intents as if given by the Judge; 
provided that the Judge may, if he think fit, on application to 
him at tlie first Court held after the expiration of one week 
after the entry of such award, set aside any such award so 
given as aforesaid, or may, with tho consent of both parties 
aforesaid, revoke the reference, or order another reference to be 
made in the manner aforesaid . 


Cap. 9. 
Arbitration. 

Section 77. 

Suits may be 
settlcii by 
asbitratioii. 


The power of the Judge to direct a reference only 
extends to matters within his jurisdiction, and, there- 
fore, matters of account which form one cause of 
action, the amount of which exceeds 50^., cannot be 
referred under the authority of the J udge. It does 
not signify that the total amount due and payable to 
cither party be under 50Z., if the account to be ex- 
amined and adjudicated upon exceeds that amount. 
The County Courts have jurisdiction only in cases 
where the whole debt claimed does not exceed 50/,, 
or where ” if there is a large account between the 
parties, they agree to settle it and strike a balance, 
and there is a clear sum determined upon as due, and 
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^ ^ that below 20Z.” (now 50Z.) : (per Cresswell, J., in 
pBACTicE. Woodhams v. Newman, 2 C. C. Ch. 147. See also 
— Beswick v. Capper, 13 L. T. 258.) 

ArmrMion. attorney may refer a cause without a special 

authority for that purpose from his client : (Filmer 

3 Taunt. 486 ; Smith v. Troup, 18 L. J. 
Beswick v. 209, C. P.) But if the attorney agree to refer a cause 

Capper. in an unusual manner, the client will not be bound 

by such agreement: (Iveson v. Carrington, 1 B. & 
C. 16b.) 

The order of reference may be in the following 
form : 


Form of 
order of 
reference. 


No. 

In the County Court of at 
(Seal.) 

CA. B., Plaintiff, 
Between << and 

C C. D., Defendant, 

Upon reading the plaint in this action, and hy and with the 
cemsent of the said plaintiff and the said defendant, I, E. F., 
Esquire, Judge of the said Court, do order that this suit (and 
all other matters within the jurisdiction of this Court, in dif 
ference between the said parties'), he referred to the arbitration 
and award of G. IL, of , gentleman, so that he make 

and publish his award herein, on or before the day of 

next ; and I herdty, with the like consent, order that 
ike death of either party in the meantime shall not be deemed 
a revocation of this submission or nference, but that the Said 
G. II. may nevertheless proceed to make his award for or 
against the representative of such deceased party, as if such 
representative were a party to this reference. And I further 
order that the said award, when made, be entered as a judgment 
of the said Court in this cause. And I further order that in 
the meantime all proceedings be stayed. 

E. F. 

Given under the seal of the Court, this day of IS 

Clerk. 


Revocation of Submission. 

Revocation 

Sion. The reference to arbitration cannot be revoked ex- 
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cept by consent of the Judge: (sect. 77.) But the book vi. 
death of either party operates as a revocation, unless 
the submission contains an express stipulation to the 
contrary: (Toussaint v. Hartopp, 7 Taunt. 571; Cop. i\. 
Cooper V. Johnson, 2 B. & Al. 394 ; Biddell v. Dowse, 

6 B. & C. 255.) So the marriage of a femme sole 
party to the submission before award made is a 
revocation : {M^Cave v. O^Ferrall, 8 Clarke & Fin- 
elly, 30.) 

Proceedings upon the Reference. 

• The arbitrator must appoint the time when and the Appoint- 
place where the parties and their witnesses are to 
attend before him, and due notice thereof must be 
given to both parties. If, after such notice, one of 
the parties fail to attend, the arbitrator may proceed 
ex parte : (Wood v. Leake, 12Ves. 4 12.) It must, 
however, a})pear that such party has wilfully absented 
himself : (Gladwin v. Chilcote, 9 Dowl. 550.) 

Section 85 enacts, ‘‘that either of the parties to Coinpoiiin#f 
the suit, or any other proceeding under this Act, may atteiiaaiie*' 
obtain, at the office of the Clerk of the Court, sum- ® 
mouses to witnesses to be sued by one of the Bailiffs 
of the Court, with or without a clause requiring the 
production of books, deeds, papers, and writings in 
their possession or control, and in any such sum- 
mons any number of names may be inserted.’’ 

This seems to be the only method of compelling 
the attendance of witnesses before an arbitrator ap- 
pointed by a Judge of the County Court, as the pro- 
visions of 3 & 4 Will. 4, c. 42, s. 40, can scarcely be 
held applicable to such references. That , Act was 
passed before the establishment of the New County 
Courts, and though the words “ any of His Majesty’s 
Courts of Record,” are made use of, those words 
must be held to apply only to the Superior Courts, 
or, at all events, to such Courts, of Record as were in 
existence at the time the Act was passed. 

520. Swearing Witnesses. — Section 83 enacts, “that 
on the hearing or trial of any action, or any other pro- 
ceeding under this Act, the parties thereto, their wives 
and all other persons may be examined, either on 
behalf of the plaintiff or defendant, upon oath or 
solemn affirmation, in those cases in which persons 



Book VI. 

THli 

PIUCTICK. 

Cap. 9. 
Arbitration, 


Enlaripnpr 
the time. 


The award. 


Execution of 
award by 
arbitrator. 


Publication 
of award. 


Alteration of 
award. 


Stamp. 


Effect of 
award. 
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are by law allowed to make affirmation instead of 
taking an oath, to be administered by the proper 
officer of the Court/’ 

If the submission be so that “the witnesses be 
examined upon oath,” affidavits cannot be read : 
{Banks V. Banks,, 1 Gale, 46.) 

The arbitrator may examine either or both parties 
to the suit; he should not, however, examine one 
party or his witnesses without notice to the other 
side : {Re Hie,, 8 Taunt. 694.) 

521. Enlarging the Time. — If the submission gives 
the arbitrator power to enlarge the time of making hie 
award, he may enlarge it as a matter of course, but if 
no such power be given by the submission, it seems 
that neither the arbitrator nor the Judge can enlarge 
the time, as the 3 & 4 Will. 4, c. 42, does not apply. 

522. The Award, — No precise form of words is 
necessary to constitute an award ; it is sufficient if the 
arbitrator exjiresses by it a decision upon the matter 
submitted to him : (Chitty’s Arch. Prac. 1478.) 

523. Execution of Award by Arbitrator. — If a matter 
be referred to two arbitrators, it seems that they must 
sign the award in the presence of each other : {Stal^ 
worth V. TunSy 13 M. & W. 466.) And until the 
award be executed it has no force. 

524. Publication of Award, — When the award is 
made, the arbitrator should give notice to the par- 
ties or their attorneys that it is ready for delivery, 
and the award is considered to be published only 
from the date of such notice : {Brooke v. Mitchell, 6 
M. & W. 477.) 

625. Alteration of Award.— The award cannot be 
altered in any material part after publication, or, as it 
would seem, after execution, without the assent of 
both parties: {Ex parte Cuerton, 7 D. & R. 774.) 

526. Stamp. — The award must be stamped with a 
35s. stamp, and a progressive duty of 26s. 

527. Effect of Award, — The 77th section enacts, that 
“ the award of the arbitrator or arbitrators, or umpire. 
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shall be entered as the judgment in the cause^ and Book vi. 
shall be as binding and ejffectual to all intents as if 
given by the Judge.” l a^cE. 

Caj). 9 . 

528. Setting aside the Award, ^c. — The 77th section 
j)rovides “that the Judge if he think fit, on ap- Setting asido 
plication to him at the first Cfourt held after the expi- awai-d, 
ration of one week after the entry of such award, ‘ 
set aside any such award so given as aforesaid, or 
may, with the consent of both parties as aforesaid, 
revoke the reference, or order another reference to be 
made in manner aforesaid.” The grounds on which 
the Superior Courts will set aside an award are thus 
enumerated in Chitty’s Archbold, p. 1486, et seq. 

1st. That the arbitrator has not pursued the sub- 
mission, or has in any other respect exceeded his 
authority. 

2nd. That the award is uncertain or ambiguous. 

3rd. That the award is not final, either by reason 
of not deciding all the matters referred, or otherwise, 
making subsccpient proceedings necessary. 

4th. That the award is inconsistent. 

5th. That the award is illegal. 

6th. That the proceedings were irregular or fraudu- 
lent. 

7th. That the arbitrator has misconducted him- 
self, &c. 

8th. That it appears on the face of the award that 
the arbitrator has mistaken the law. 

9th. That the award is bad in a part not separable 
from the residue. 

529- Enforcing Performance of Award . — As by the Enforcing 
77th section it is provided, that “ the award shaJl be awarci"' ^ 
entered as the judgment in the cause, and shall be as 
binding and effectual to all intents as if given by the 
Judge,” it follows that execution may issue as in 
ordinary cases. 
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SUMMONS ON JUDGMENT. 

This very important branch of the jurisdiction of 
the County Court is given by sect. 98, as follows : — 

Sect. 98. And be it enacted, that it shall be lawful for any 
party who has obtained any unsatisfied judgment or order in 
any Court held by virtue of this Act, or under any Act repealed 
by this Act, for the payment of any debt or damages or costs, 
to obtain a summons from any County Court within the limits 
of which any other party shall then dwell or carry on ^s 
business, such summons to be in such form as shall be directed 
by the rules made for**S%ulating the practice of the County 
Courts as herein provided, and to be served personally upon tlie 
person to whom it is directed, requiring him to appear at such 
time as ' shall be directed by the said rules to ^nswer such 
things as are named in such summons. 

And the practice is regulated by the following rule. 

Rule ^8. Every summons for a party to appear to be ex- 
amined upon oath, pursuant to the 98th section of the. said Act, 
shall be served not less than three clear days before the day on 
which. the party is required to appear to sufcli summons; pro- 
vided always, that service of such summons at any time before 
the time a^jpointed for the appearance of such party, may be 
deemed by the Judge to be good service, if it shall be proved to 
his satisfaction, that such party was about to remove out of the 
jurisdiction of the Court. 

It will be observed that the 'summons can only 
issue in the district wherein the party against whom 
it is sought dwells or carries on his business. And 
it makes no difference that the judgment or order had 
been obtained in another district. 
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The service of the summons^ Tnust in all cases be Book vi. 
personal. 

It was held by the Judge of the Gloucestershire 
Court, in Gray v. Giles (l C. C. Chron. 1 5), and by the 
Judge of the Westmoreland Court, in Rudd v. Dobson, 
ib., that this section did not apply to judgments re- Jmigment. 
covered in the old County Court, as that was a Court ara^ Giks 
holden at common law, and not under any Act repealed ^ 
by the 9 & 10 Viet. c. 95. Dohs(Z\ 

The following is the form of a Judgment Summons. 

Summons to Dependant after Judgment. 


at 


Between 


No. 

In ike C<ymty Court of 
(Seal.) 

[A. Plaintiff y 

j and 
[ C. !>., Defendant, 

Whereas at a County Court held at, on^ ^c., the above- Form of 
iiaTned plaintiff obtained a judgment [or orefer] against you for 
payment of for which ^aid judgment [or order~\ 

still remains imsatisfied ; you are therefore hereby summoned to 
appear at the County Court to he holden at, cfc., on, ifc., at the 
hour, (j'C., to be then and there examined by the Judge of the 
said Court, touching your estate and effects, and the manner 
and circumstances under lohich you contracted the said debt [or 
incurred the damages or liability’^ which was the subject of the 
action in which the said judgment was obtainsd against you, 
and as to the means and expectation you then had, and as to the 
property and means you still have of discharging the said debt 
[or damages or liability'^, and as to the disposal you may have 
made of any property. And take notice, that if you do not 
appear in obediewe to this summons, you may, by order of this 
Court, be committed to the common gaol [or other prison of the 
ConrtJ 

Given under tlue seal of the Court, this day of 18 . 

By the Court, 

Chrk, 

Amount of judgment or order . £ \ 

Costs of this summons . . . 


Q Q 
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Book VI. fj530. Proceedings after Appearance , — If the defend- 
PEitTicE. appears he may be examined touching his cir- 
— ' cumstances, &c. 

Summits Sect. 98. And if he shall appear in pursuance of such sum- 
Ju^ment examined upon oath touching his estate and 

effects, and the manner and circumstances under which he 

after^ap^ar- contracted the debt or incurred the damages or liability which 
is the subject of the action in which judgment has been obtained 
Se ction 98. against him; and as to the means and expectation he then 
Examination had, and as to the property and means he still hath, of 
discharging the said debt or damages or liability, and as to 
the disposal he may have made of any property ; and the person 
obtaining such summons as aforesaid, and all other witnesses 
whom the Judge shall think requisite, may be examined upon 
oath touching the inquiries authorized to bo made as afore- 
said; and the costs of such summons and of all proceedings 
thereon shall be deemed costs in tlie cause. 

Warrant of Co^outment after Examination. 

No. 

In ilte County Court of at 

Plaintiffs 

Between < cund 

D,s Defendant, 

To the High Bailiff and the other Bailiffs of the said Courts and 
all constables and peace officers within the jurisdiction of the 
said Courts and to the Governor or Keeper of 
Whereas at a County Court holden at on the 
day of in the year of our Lord 18 , Me above-named 

plaintiffs by the judgment of the said Courts in a certain suit 
wherein the said Court had jurisdictions recovered against the 
above-named defendant the sum of £ for his debt [or 
damages s as the case may be], together with the sum of £ 
the costs of the said suit ; and thereupon it was then and there 
ordered by the said Courts that the said defendant should pay 
to the said plaintiff the sums of £ and £ so 

recovered against the. said defendant as aforesaid, on or before 
the day of ^c. [as the case may be] : A7id whereas the 

said defendant not having paid the said sums of £ and 
£ pursuant to the said order, upon the appUcation of 
the said plaintiff, a summons was duly issued frem and out of 
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the said Court against the said defendant^ hy which said sum- 
mans the said defendant was required to appear at the said 
County Court of at on the day of to 

answer such questions as might he put to him touching [set out 
as in the summons] ; And whereas the defendant having duly 
appeared at the said Court pur suant to the said summons, was 
examined touching, tfc. [as in the summons] : And whereas it 
appeared upon such examination to the satisfaction of the Judge 
of the said Court, that [hero insert the particular ground of 
commitment], and thereupon it loas ordered hy the said Judge, 
that the said defendant should he committed for the term of 
days to the in the according to the form oj 

the statute in that case made and provided, or until he should he 
discharged hy dm course of law: These are ther'efore to require 
you, the said High Bailiff', Bailiffs, and others, to take the said 
defendant, and to deliver him to the governor, tfc. [or keeper, 
(^•c ] ; and you the saUl governor [ot keeper, tfc.] are hereby 
required to receive the said defendant, and him safely to keep 
in the for the term of days, from the arrest under 
this warrant, or until he shall be sooner discharged by due 
course of law. For which this shall he your sufficient warrant. 

Given under the seal of the Court, this day of 18 . 

(Seal.) 

Chrk of the said Court. 

The warrant must show on the face of it that the 
debtor has been summoned to show cause why he 
has made default in payment: (JEx parte Kinning, 
1 Cox & Macrae, 16.) 

531. Proceedings where the Party summoned does 
not appear, or does not answer to the Satisfaction of 
the Judge. — If the party aoes not appear, or, in case 
he does appear, it shall appear that he has been guilty 
of misconduct in incurring or in not paying the debt, 
the Judge may commit. 

Sect. 99. And be it enacted, that if the party so summoned 
shall not attend as required by such summons, and shall not 
allege a sufficient excuse for not attending, or shall, if attending, 
refuse to be sworn, or to disclose any of the things aforesaid, or 
if he shall not make answer touching the same to the satisfac- 
a a 2 
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tion of such Judge, or if it shall appear to such Judge, either 
by the examination of the party or by any other evidence, that 
such party, if a defendant, in incurring the debt or liability 
which is thd subject of the action in which judgment has been 
obtained has obtained credit from the plaintiff under false pre- 
tences, or by means of fraud or breach of trust, or has wilfully 
contracted such debt or liability without having had at the 
same time a reasonable expectation of being able to pay or dis- 
charge the same, or shall have made or cause to be made any 
gift, delivery, or transfer of any property, or shall have charged, 
removed, or concealed the same, with intent to defraud his 
creditors or any of them, or if it shall appear to the satisfac- 
tion of the Judge of the said Court that the party so summoned 
has then, or has had since the judgment obtained against him, 
sufficient means and ability to pay the debt or damages or costs 
so recovered against him, either altogether, or by any instalment 
or instalments which the Court in which the judgment was ob- 
tained shall have ordered, and if he shall refuse or neglect to 
pay the same as shall have been so ordered, or as shall be 
ordered pursuant to the power hereinafter provided, it shall be 
lawful for such Judge, if he shall think iit, to order that any 
such party may be committed to the common gaol or house of 
correction of the coimty, district, or place in which the party 
summoned is resident, or to any prison which shall bo provided 
as the prison of the Court, for any period not exceeding forty 


Warrant of Commitment in Default of AprKAUANCE. 
No. 

In tfu>. Conufp C<ywrt of at 

f A. B., Plaintiff, 
Between and 

f C, D., Defendant, 

To the High Bailiff and the other Bailiffs of the said Court, 
and all constables and peace officers mthin the jurisdiction 
of the said Court, and to the Governor or Keeper of 
Whereas at a County Court dtdy koMen at on the 
day of in the year of our Lord 18 , the above^ 
named pkdntiff, by the judgment of the said Court, in a certain 
suit wherein the said Court had jurisdiction, recovered ngaimt 
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the above-^named defendant the swm of £ for hie debt [or 
dcm^eSf as the case may be,] together vnth the stm of £ 
the costs of the said suitj and thereupon it was then and there 
ordered by the said Courts that the said defendant shmdd pay to 
the said plaintiff the said smns of £ and £ so 
recovered against the said defendant as aforesaid^ on or before 
the day of tfc. [as the case may be] : And whereas the 
said defendant not having paid the said svmspf £ and 
£ pursuant to the said order ^ upon the application of the 
said plaintiffs a summons was duly issvAdfrom and out of the 
said Court against the said defendants by which said summms 
the said defendant was required to appear at the send County 
Court of at on the day of ^c. to answer 
such questions as might be put to him touching [set out as in the 
summons] : And whereas it was duly proved upon oath at the 
said last-nientioned Courts that the said defendant was person- 
ally served with the said summons : And whereas the said 
defendant did not attend as required by mch summ&nss or allege 
any sufficient excuse for not so attmdings and thereupm it was 
ordered by the Judge of the said Courts that the sold defendant 
should be committed for the term of days to the in 
the according to the form of the statute in that case made 
and provideds or until he should be discharged by due course of 
laws These ares thereforCs to require yoUs the said High Bailiff] 
BailiffSs and otherSs to take the said defendants and to deliver 
him to the governors [or keepers (fc.;] and you the said 
goi^ernor [or keepers tj’c.] are hereby required to receive the 
said defendant, and him safely to keep in the for the term 
of days, from the arrest under this warrants or until he 
shall be sooner discharged by due course of lam. For which 
this shall be your sufficient loarrant. 

Given under the seal of the Court, this day of 18 
(Seal.) 

Clerk of the said Court, 

532 . Power of the Judge to rescind or alter Orders, 
— The Judge may rescind any order for committal, 
&c. 

Sect. 100. And be it enacted, that it shall be lawful for the 
Judge of any Court before whom such summons shall be heard, 
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if he shall think fit, whether or not he shall make any order for 
the committal of the defendant, to rescind or alter any order that 
shall have been previously made against any defendant so sum- 
moned before him for the payment, by instalments or otherwise, 
of any debt or damages recovered, and to make any further or 
other order, either for the payment of the whole of such debt or 
damages and costs forthwith, or by any instalments, or in 
any other manner as such Judge may think reasonable and 
just. 

This section not only gives the Judge power to alter 
orders made by himself, but also orders made by any 
other Judge, as the judgment debtor must be sum- 
moned before the Court of the district wherein he 
resides or carries on his business. In ordinary cases 
one Judge has no power to alter the judgments or 
orders of another, nor has he even power to alter his 
own judgment after the Court is over in which the 
Janes Jones, judgment was pronounced : (Jones v. Jones, 1 Cox & 
Macrfie, 92.) Where, however, a party is summoned 
under the 98th section, the Judge may not only com- 
mit for fraud, but may also in addition, or in lieu of 
such commitment, either alter or vary the order and 
time of payment as he may think fit. But this 
power can only be exercised in open Court on the 
return of the summons, or at some adjournment of 
the proceedings under it. 

633. Power of the Judge to examine and commit at 
the Hearing of the Cause , — The Judge has further 
power to examine and commit at the hearing of the 
case. 

Sect. 101. And be it enacted, that in every case where the 
defendant in any suit brought in any County Court shall have 
been personally served with the summons to appear or shall 
personally appear at the trial of the same, the Judge at the 
hearing of the cause, or at any adjournment thereof if judgment 
shall be given against the defendant, shall have the same power 
and authority of examining the defendant and the plaintiff and 
other parties touching the several things hereinbefore mentioned, 
and of committing the defendant to prison, and of making an 
order, as he might have and exercise under the provisions herein- 
before contained in case the plaintiff had obtained a summons for 
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that purpose after the judgment obtained as hereinbefore men- 
tioned. 

This section applies only to defendants, but the 
words of the 96th section seem extensive enough to 
include a plaintiff if he refuses to pay the defendant’s 
costs when so ordered. The words are, '‘any party, 
&c. " for payment of, any debt or damages, or costs/' 

Warrant op Commitment where Defendant appears 

AND IS EXAMINED AT THE TiME OF HEARING. 

No. 

In the County Court of at 

rA> B., Plaintiffs 
Between < and 

V C, J),, Defendant. 

the High Bailiff, and ths other Bailiffs of the said Court, 
and»aU constables and peace officers within the jurisdiction 
of the said Court, and to the Governor or Keeper of the 
gaol at 

Whereas at a Court now kolden at on this day oj 
in the year of our Lord 18 , the (dwve-named jdamtiff] by the 

judgment of the said Court, in a certain suit wherein the said 
Court had jurisdiction, recovered against the above-named 
defendant the sum of £ for his debt [or dainages~\, 

together with the sum of £ the costs of the said suit; 

and thereupon it was then and there ordered by the said Court, 
that the said defendant should forthwith pay to the said plaintiff 
ilie said sums of £ and £ so recovered against tlte 

said defendant: And whereas, the said defendant having per- 
sonally appeared to the said summons, and being present in 
Court, was, %ipon the application of the said plaintiff, then and 
there examined touching [set out as in the summons] : And 
whereas it appeared upon such examination, to the satisfac- 
tion of the Judge of the said Court, that [l)ere insert the par- 
ticular ground of commitment] : and thereupon the said Judge 
of the said Cmrt, by a certain order bearing date the day 
of did order and adjudge the said defendant to be com- 
mitted for the term of ' days to the in the or 

until he should be discharged by dm course of law : These are, 
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therefore, to retire you the said High Bailiff, Bailiffs, and 
others, to take ike said defendant, and to deliver him to the 
governor, [or keeper, ^c.f\ and you the said governor [or 
keeper, ^.] are hereby required to reeme the said defendant) 
and him safely to keep in the ^c.for the term of 
days from the arrest under this warrant, or until he shall be 
sooner discharged by due course of law. For whieh this shall 
he your sufficient warrant. 

Given under the seed of the Court, this day of 18 . 

(Seal.) 

Clerh of the said Court. 

534(, Mode of issuing and executing Warrants of 
Commitment , — ^When an order has been made, the 
Clerk of the Court is required to issue a warrant to 
the Bailiff. 

Sect. 102. And be it enacted, that whenever any order of 
commitment shall have been made as aforesaid the Clerlowf the 
said Court shall issue under the seal of the Court a warrant of 
commitment, directed to one of the Bailiffs of any County Court, 
who by such warrant shall be empowered to take the body of 
the person against whom such order shall be made; and all 
constables and other peace officers within their several jurisdio- 
tions shall aid in the execution of every such warrant; and the 
gaoler or keeper of every gaol, house of correction, and prison 
mentioned in any such order shall be bound to receive and 
keep the defendant therein until discharged under the pro> 
visions of this Act, or otherwise by due course of law; and no 
protection, order, or certificate granted by any Court of Bank- 
ruptcy, or for the relief of insolvent debtors, shall be available 
to discharge any defendant from any commitment under such 
last-mentioned order. 

535. Effect of Imprisonment, — Imprisonment is not 
to operate as a satisfaction. 

Sect. 103* And he it enacted, that no imprisonment under 
this Act shall in anywise operate as a satisfaction or extinguish- 
ment of the debt or other cause of action on which a judgment 
has been obtained, or protect the defendant from being anew 
summoned and imprisoned for any new fraud or other default 
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rendering kim liable to be imprisoned under this Act, or deprive Book VI. 
the plaintiff of any right to take out execution against the goods 

and chattels of the defendant, in the same manner as if such 

imprisonment had not taken place. Summons 

Though the imprisonment is not to affect the right Judgment. 
of the creditor to issue a fi. fa., it would seem that 
such right is suspended during the continuance of 
the imprisonment, for the words of the section “ had 
not taken place” refer to an imprisonment which had 
already actually terminated. And this was the con- 
struction adopted bjr Mr. Mo yuan. Judge of the 
Westminster Court, in Pratt v. Owen (1 C. C. Chron. Pratt v. 
174 .) A defendant cannot be imprisoned more than 
once for the same fraud, or the same default in pay- 
ment, but he may be summoned anew, and committed 
for any new fraud or other default, as often as such 
m^ occur. 

The nature and the object of the power of exami- 
nation and commitment given to the Coun^ Court 
Judges have been ve^ fully discussed by the Courts of 
Queen’s Bench and Common Pleas in the case of Ex Ex <p<me 
•parte Kinning (1 Cox & Macrae, 1, 17.) 'Phat was an 
application to discharge Kinning, who had been 
brought up on a habeas corpus, out of custody. The 
prisoner had been committed by a County Court 
Judge for nonpayment of instalments. The ground 
of the application was, that the warrant did not show 
that the debtor had been summoned. The Court of 
Queen’s Bench were emially divided on the point, but 
the Court of Common Fleas came to an unanimous 
decision that the warrant was bad. The judgment of 
Wilde, C. J., contains so able an exposition of the 
power of commitment possessed by the Judges of the 
County Courts, that we cannot do better than insert 
it here at length. 

Wilde, C. J. — The Court have looked very anxiously on Judgment, 
the question which arises in this case, as they would naturally 
do when it has been before another Court of such high authority, 
which could not come to a satisfactory conclusion on the ques- 
tion, those very learned persons having differed in the construc- 
tion to be placed on this statute, and having considered all this, 
we think that this return is not suflScient, and that the defen- 
dant is entitled to be discharged by reason of the deficiency of 
the warrant under which he was taken into custody. This 
statute is, to a considerable extent penal, because it gives a 
Q Q 3 
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power of imprisonmciit not by way of satisfaction of the debt. 
If a defendant is taken into custody under this Act, it is so 
framed as to reserve to the plaintiff liis right to obtain satis- 
faction of his debt afterwards. It was otherwise under the 
old law, but here it is simply used by way of punishment or 
coercion, and the party is subjected to imprisonment according 
to the circumstances of his particular case. It appears by the 
section in question that if a party wishes to recover or enforce 
payment of his debt he is to apply to some one of these Courts for 
an order on his debtor, and he is to be summoned, and an inquiry 
is to take place in the matter. One material part of this in- 
quiry is his means of payment; and the Act infers a discre- 
tionary power, for the Judge is to exercise his discretion with 
regard to the time to be given for payment of the debt; that 
discretion depending principally on the means of the individual 
to pay. He has power to commit in certain cases pointed out 
by the Act of Parliament, such as the concealment of property, 
or misconduct in the mode of contracting the debt; but that 
imprisonment is not in satisfaction of a debt; it is punishment 
for misconduct in tlie original contraction of the debt. But, 
among other things, a pow'er is given to inquire : he is to in- 
quire into the means of the party to pay, and if he has means 
and does not pay immediately, it is to be adjudged when he is 
to pay. If he can presently pay, ho is to be ordered presently 
to pay; and if he does not do so, ho may be committed. But it 
is obvious it must be clearly known as material to that Act 
whether, at the time he makes default, he had the moans of 
payment; for it is to he observed that this statute only deals 
with the person of the debtor, and leaves all the modes of acting 
with regard to property under the old Acts untouched. By the 
present Act an additional remedy is provided against the person 
under certain circumstances, apparently with the view of punish- 
ing him : but this remedy is only in force on the Judge being 
satisfied that he wilfully withholds payment, and has the means 
of making it. The Act is founded, apparently, on the in- 
humanity of sending a man to prison when he has not the 
means of paying, reserving a power to punish him if there is 
fraud found connected with the debt. The course of j^roceed- 
ing is this; it appears the party is to he summoned, and an in- 
quiry is to be made as to his means of payment; and if it appears 
that he has the means of payment, by instalments or otherwise, 
he shall be ordered to pay accordingly. It is necessary in the 
outset that the commissioner shall exercise a discretion as to the 
periods to be named for payment. It is necessary tliat he 
should inquire into the then circumstances of the party, and as 
to his future means of payment, because his not being ordered 
to pay at once presupposes that he has not the means of paying 
then, and therefore there must be an inquiry as to his future 
means of paying : for if he have the present means of paying, 
he is to pay ; and it is only on the presumption that he has not 
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the present means of paying, that the Judge, under this Act of 
Parliament, would be authorized, acting in the spirit of the 
Legislature, to grant time for the payment. Well, then, if time 
is granted, with reference to what object is it granted? With 
reference to the subject of the means — the probable means, at 
tJie period when the payment is directed to be made, — it appears, 
as to that point, that after the Judge shall have made an order 
specifying the certain periods of payment — there is to be no 
otlier inquiry upon the subject — if the debtor do not pay, but 
has the means of paying the amount, according to the order of 
the Judge, there is a power to commit for a term not exceeding 
forty days. What is to regulate the Judge in prescribing the 
period of time for which the party is to be committed? You 
find that the original order is to bo framed with reference to the 
means of payment; what is to be the foundation of the judg- 
ment to be formed with regard to the time for which the party 
is to be committed? Can it be doubted brit that the debtor’s 
means of paying must be at least one of the essential points of 
the inquiry? And if that is to be one of the essential points of 
that inquiry, the Judge cannot by possibility make an efiectual 
inquiry into the means 6f paying, or at least with any cer- 
tainty of his conclusion being well founded, unless he has heard 
the party who must best know with certainty the means he has 
of payment, and who is the only person to know his means of 
payment. And with regard to payment, many circumstances 
might exist of bodily misfortune, disappointment, and loss, which 
the creditor might have no means of knowing, or any other per- 
son likely to be brought before the Judge by the creditor. As 
tlie period for commitment, therefore, is discretionary, it wouM 
seem that the inquiry is to regulate the discretion : and wliereas 
inquiry is necessary to regulate the discretion, common justice 
and general principles of right will require that the party most 
interested in the result of the inquiry — the party most fully 
possessed of the means of best answering satisfactorily the ob- 
ject of pursuing the inquiry — should be heard. When, there- 
fore, the Act distinctly points to an inquiry of some kind, or 
some sort, as it must be taken to do when it makes the period 
of imprisonment discretionary, it seems to follow tliat it is left 
to the general principles as to the parties to be heard upon such 
inquiry so to take place, and as it may make a most material 
di&irencc, and must make some difference to the party whether 
he is to be committed for two days, or for .a week, or for forty 
days, while there remains matter upon which the judicial tnind 
is to be exercised, it seems to follow that the party who possesses 
the best means of giving the information, and who is deeply 
interested in the result of the inquiry, should be heard. Here 
is, therefore, something for inquiry, for that inquiry which is 
made the foundation of the judicial discretion. How can it be 
meant that there is to be an exclusion of the party from being 
heard on inquiry, and, on that inquiry, on facts and circum- 
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stances more immediately connected with his own condition? 
When, therefore, it distinctly points to a summons, hearing and 
examination, in the first instance, and when it points to a sub« 
sequent inquiry, unaccompanied by any words excluding those 
ordinary means of judicial infirmation, namely, by hearing the 
party interested in the inquiry at all, the sjrfest rule of con- 
struction is, that the party should have notice before he is com- 
mitted. Wo find the statute based altogether upon the prin- 
ciple that a debtor shall not be imprisoned who has not the 
means of paying; and that being the principle of the Act, I 
think it is best construed by saying that the Judge should have 
the means of forming a distinct judgment, before he determines 
on the commitment, which is not to be by way of satisfaction, 
but by way of punishments. Feeling that doubt and hesitation 
in my own judgment, which I eVer must feel when I hear the 
learned Judges of the Queen’s Bench have entertained a different 
opinion, I am yet constrained to say, that the construction most 
consonant with the views of the Legislature, and most consistent 
with general principles, and with the proper administration of 
justice, and the true construction of the Act itself, is, that 
when default is made, if the creditor asks for the commitment, 
in order that the Judge may have the proper means of knowing 
what is the proper period of commitment, the debtor, who may 
have the means of laying before him the circumstances within 
his knowledge, must be summoned. I think, under the circum- 
stances of this case, the warrant is defective in the two respects 
pointed out, and therefore this rule ought to be discharged. 

536. To what Prisons Parties may he committed . — 
It having been found inexpedient to continue the 
power of the County Court Judges to commit to 
, houses of xjorrection, the stat. 12 & 13 Viet. c. 101 
.was jjassed, by which it is provided that persons 
committed under the provisions of the County Courts 
Act, shall be committed to the debtors’ prison. 

Sect. 1. Whereas by an Act passed in the tenth year of Her 
present Majesty, intituled “ An Act for the more easy Recovery 
of Small Debts and Demands in England,” power is given to the 
Judge in the cases therein mentioned to order that a party 
summoned in respect of an unsatisfied judgment or order, or a 
defendant in any suit, may be committed to the common gaol 
or house of correction of the county, district, or place in which 
such party or defendant is resident, or to any prison which 
should be provided as the prison of the Court, for any period 
not exceeding forty days; and whereas it is inexpedient that 
persons should be committed under the said Act to houses of 
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correction: be it therefore enacted by the Queen’s most excel- Book VI. 
lent Majesty, by and ivith the advice a^id consent of the Lords m^cE. 
spiritual and temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, that from Summons 
and after the thirty-first day of August one thousand eight judgmnt 

hundred and forty-nine so much .of the said Act as authorizes 

any Judge to order any such party or defendant to be c^om^ prisons 
mitted as hereinbefore mentioned shall be repealed; and it shall 
be lawful for any Judge who would have been authorized under ted under 
the said Act to order any party or defendant to be committed as for^frau^^ 
aforesaid for imy such period as aforesaid, to order sucli party 
or defendant to be committed for the like period to tlie common 
gaol wherein the debtors under judgment and in execution of 
the Superior Courts of justice may be confined for the county, 
city, borough, or place in which such party or defendant is 
resident, or to any other gaol or debtors.’ prison for the same 
county, city, borough, or place which shall by any declaration 
of one of Her Majesty’s principal Secretaries of State be allowed 
as a place of imprisonment for persons committed under the 
said Act, so long as such declaration shall remain in force 
and unrevoked, or to any prison which has been or shall be 
provided as in the said Act mentioned as the prison of the 
Court by the Judge of which such order may be made; and all 
the provisions of the said Act applicable to and consequent 
upon the order for commitment under the power hereinbefore 
repealed, and to the prisons to which persons might be commit- 
ted under such order, shall apply to and be construed with 
reference to any order made under the power hereinbefore con- 
tained, and the prisons to which persons may be committed 
under such order. 

By the 2nd section the same provisions are ex- 
tended to commitments for contempt. 

Sect. 2. And whereas by the said Act of the tenth year of Section 2. 
Her Majesty it was enacted, that if any person should wilfully to what 
insult the Judge, or any Juror, or any Bailiff, Clerk, or may 

ofiScei* of the Court for the time being, during his sitting be committed 
or attendance in Court, or in going to or returning from ^ct, for 
the Court, or should wilfully interrupt the proceedings of contempt, 
the Court, or otherwise misbehave iii Court, the Judge 
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should be empowered, if he should think fit, by a warrant 
under his hand, and sealed with the seal of the Court, to 
commit any such offender to any prison to which ho had power 
to commit offenders under the said Act for any time not ex- 
ceeding^ seven days, or to impose upon any such offender a fine 
not exceeding five pounds for every such offence, and in default 
of payment thereof to commit the offender to any such prison 
as aforesaid for any time not exceeding seven days, unless the 
said fine were sooner paid: be it enacted, that from and after 
the thi:*t.y-first day of August one thousand eight hundred and 
forty-nine so much of the last-recited enactment as authorizes 
the Judge to commit any such offender to any such prison as 
therein mentioned shall be repealed, and in any case in which 
any Judge would under such enactment have been autho- 
rized to commit any such offender to any such prison as 
mentioned, for such period as therein mentioned, such Judge 
shall be empowered, if he think fit, by warrant, as therein 
mentioned, to commit such offerider for the like period to 
any common gaol wherein the debtors under judgment and 
in execution of the Superior Courts of justice may be confined, 
for any county, city, borough, or place wholly or in part wdthin 
any district of such Judge, or to any other gaol or debtors’ prison 
for any such county, city, borough, or place which shall by 
declaration as aforesaid be allow^ed as a place of imprison- 
ment for persons committed under the said Act, so long as such 
declaration shall remain in force and unrevoked, or to any prison 
which has been or may be provided, as in the said Act men- 
tioned, as the prison of the Court by the Judge of which such 
offender shall be committed. 

But if the debtors’ prison be situated at an incon- 
venient distance, the Secretary of State may authorize 
commitment to the house of correction. 

Sect. 3. Provided always, and be it enacted, that where, by 
reason of any common gaol wherein debtors under judgment and 
in execution of the Superior Courts of justice may be confined 
beiSg situated at an inconvenient distance, or of the crowded 
state of any such gaol, or otherwise, it shall appear to one of 
Her Majesty’s principal Secretaries of State expedient so to do, 
it shall be lawful for such Secretary of State, by order under 
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his hand, to authorize to be used for the purposes of commit- 
ments under the said Act of the tenth year of Her Majesty any 
house of correction or common gaol in wliicli sucli debtors as 
aforesaid may not be confined (to be mentioned in such order), 
and to make orders for altering the regulations of such house 
of correction or gaol as last aforesaid, so far as respects tlie 
treatment of persons to be committed under this Act, in order 
tliat such persons may be treated as nearly as may be in like 
manner as if they liad been committed to a gaol in which such 
debtors as aforesaid may be confined, notwithstanding the regu- 
lations in force in such house of correction or gaol to which 
such persons may be committed; and every such order may 
from time to time be revoked or varied by such Secretary of 
State as occasion may require. 
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Sect. 4. Provided also, and be it enacted, that where, under Section A. 
the provisions hereiubefere contained, persons might be commit- Gaols roain- 
ted to any gaol or prison not now used for the purposes of the ^ 

said Act which by reason of the tenure of any liberty or fran- liixM tios 
cliise, or otherwise, is maintained at the private charges of the persdns^not 
lord of such liberty or franchise, or of any otlier private person, 
such gaol or prison shall not be used for the purposes of com- consent, 
mitments under the said Act until such lord or person as afore- 
said shall have given his consent in writing to such gaol or 
prison being so used. 


Sect. 5. And whereas by the said Act of the tentli year of Section h. 
Her Majesty, it was enacted, “ that it should be lawful for any g io Vict. 
Court holden under that Act, with the approval of one of Her 9'^* 
Majesty’s principal Secretaries of State, to use as a prison for 
the purposes of that Act any prison then belonging to any 
Court holden under any of the Acts cited in the schedules (A.) 
and (B.) to that Act, in all cases where it shouhl ajipear to the 
said Secretary of State that the common gaol or house of cor- 
roction of the county, district, or place in which the Court 
was established was inconveniently situated, or was not appli- 
cable for the use of the said Courts ; and whenever any sucli 
prison should be so allowed to be used it should be deeilled 
one of the common gaols of the county for which it should 
be used, as if it had been provided after presentment of 
the insufficiency of one common gaol for such county under 
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the p^o^^sions of an, Act passed in the sixth year of the 
reign of Her Majesty, intatuled “An Act to amend the Laws con- 
cerning Prisons and whereas a prison used under the said 
recited enactment for a division of a county may be deemed a 
gaol for the county at large: be it declared and enacted, that 
where a prison allowed to be used with the approval of such 
Secretary of State shall be so used for any riding, parts, or 


A prison division of a county having a distinct commission of the peace, 
rwited*^^^ or a distinct rate in the nature of a county rate applicable to 
enactment the maintenance of a prison for such riding, parts, or division 
ridiiSf parts, (and not for the county at large), such prison shall be deemed 
a^count^^o * common gaols fbr the riding, parts, or division for 

be deemed a which it is so used (and not for the county at large), as if it 
for*s^ch had been provided after presentment of the insufficiency of one 
w^cfvi8?on^''’ common gaol for such riding, parts, or division under the said 
Act of the sixth year of Her Majesty. 



CAP. XL 


RECORDS. 

The Clerk of the Court is required to enter of record 
in a book kept for the purpose, all the proceedings of 
the Court. 

Sect. 111. And be it enacted, that the Clerk of every Court 
holden under this Act shall cause a note of all plaints and 
summonses, and of all orders, and of all judgments and execn- 
tions, and returns thereto, and of all fines, and of all other 
proceedings of the Court, to be fairly entered from time to time 
in a book belonging to the Court, which shall be kept at the 
office of the Court; and such entries in the said book, or a copy 
thereof bearing the seal of the Court, and purporting to be 
signed and certified as a true copy by the Clerk of the Court, 
shall at all times be admitted in all Courts and places whatso> 
ever as evidence of such entries, and of the proceeding referred 
to by such entry or entries, and of the regularity of such pro- 
ceeding, without any further proof. 
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CAP. XII. 


WRIT OF ERROR. 

The 108th section provides that the judgment in 
the County Court shall be final, thus : — 

Sect. 108. And be it enacted, that no judgment or execution 
shall be stayed, delayed, or reversed upon or by any writ of 
en'or, or supersedeas tliereon, to be sued for the reversing of any 
* judgment given in any Court holden under the provisions of 

No execution this Act. 
shall be 

stayed by . , 

writ of error. And 13 & 14 Vict. c. Gl, 8. 15 : — 
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Sect. 15. And bo it enacted, that such appeal shall be in tin* 
form of a ca.«e agreed on by both partie.s, or their attorneys, and if 
they cannot agree the Judge of the County Court, upon being 
applied to by them or their attorneys, shall settle the case, and 
sign it; and such case shall be transinitled by the appellant to 
the rule department of the Master’s office of the court in wdiich 
ll'.e appeal is to bo brought. 

537 . Xo second suit for the same cause of action . — 
It is thus enacted by section 18 of the Extension 
Act ; 

Sect. 18. And be it enacted, that if any party shall sue 
another in any County Court for any debt or other cause of 
action for which he hath already Sued him and obtained judg- 
ment in any other court, the proof of such foiiner suit having 
been brought and judgment obtained may be given, and the 
party so suing shall not be entitled to recover in such second 
suit, and shall be adjudged to pay three times tlie costs of such 
second suit to the opposite party. 

Removal of Cause , — See Certiorari, ante, p. 349- 
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ACTIONS BY AND AGAINST EXECUTORS 
AND ADMINISTRATORS. 

Executors and administrators may sue and be sued 
in the County Courts. 
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Sect. 66. And be it enacted, that it shall be lawful for any 
executor or administrator to sue and be sued in any Court 
holden under this Act in like maimer as if he were a party in 
his own right and judgment, and execution shall be such as in 
the like case would bo given or issued in any Superior Court. 

The words of this section are very general, and 
seem at first view to give an executor the right to sue 
in every case in which his testator might have sued j 
but, if we take the whole section together, the natural 
construction seems to be, that executors and adminis- 
trators may sue and be sued in the County Court in 
the same manner and for the same causes of action 
as they may sue or be sued in the Superior Courts. 

538. Judgments for and against an Executor. 

Rule 27. Execution on a judgment is not to issue by or Rule 27. 
against any person not a party to such suit, without a plaint j/xccution 

and summons upon the judgment, the proceedings in which not. to issue 
1 11 1 without 

shall be the same as in ordinary cases. plaint and 

HUinnions. 

Rule 28. Where a judgment has been given for or against a Rule 28. 

jierson deceased, his executors or administrators may in the Executors or 

same manner sue or bo sued upon the judgment. administra- 

tors may sue 

539. Summons and Subsequent Proceedings. — The 

form of a summons to (or at the suit of) an executor and subse- 
or administrator is the same as in ordinary cases, ‘i^ent 
excepting only that it should state that the party sues 
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or is sued in his representative character. The other 
proceedings also to judgment ore the same as in 
ordinary cases. The judgment, however, varies accord- 
ing to the nature of the defence, as will be seen by 
the following rules. 

Rule 29. The ordinary judgment against executors or admi- 
nistrators shall be, to pay the debt or damages and costs to be 
levied out of the goods of the deceased in their hands, and as 
to the costs, if there are no such goods, then to be levied out of 
their own goods. 

Rule 30. Where the defence is, that executors or administra- 
tors have fully administered, if it be adjudged by the Court that 
they have assets not administered, then a like judgment shall 
go as in the above case, but only as to the goods of the deceased, 
to the amount proved to be in their hands, and of assets qvmvSd 
cbcdderinty as to the residue: the judgment as to costs shall be, 
that they be levied cfe honia testatoris si, et si non, de bonis 
propriis. 

Rule 81. If the sole defence by executors or administrators 
be, that they have fully administered, and the judgment of the 
Court is for the defendants, it shall be, that the amount found 
to be due be paid and levied out of the assets of the deceased 
qmndo acdderint, and the costs shall be in the discretion of the 
Judge. 

Tne following is the form of an 

Execution against the Goods op a Testator. 


No. 

In the County Court of at 

(Seal.) I A. B., Plaintiff, 

1 and 

Between j ^ jy Exeeator ofE. F., 

I deceased^ Defendant. 

Whereas at a Court duly holden at within the juris^ 
diction of the said Court, on the day of before the 
Judge of the said Court, the said plaintiff, by the considera- 
tionand judgment of the said Court,reo(yoered against the said 
defendant, as executor [or administr<xtw\ ofE. F. deceased, 
the sum of £ for a certain debt before that time due 
and owing to the said plaintiff by the said E. F,, in his 
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lifetime^ together with the mm of £, for his costs of book VI. 
suit, hy the said plaintiff in that behalf expended: And the 
whereas the said defendant, by an order of the said Court, 
hearing date the day and year aforesaid, was ordered to pay 
the said debt [or damages'\ together with the said costs, mT^ainst 
amounting together to the sum of £ [state the time for Executors,^, 

payment] : And whera^ the said sum of £ has not been 
paid to the said plaintiff , pursuant to the said order : These 
are therefore to require and order you forthwith to make 
and levy by distress and sale of the goods and chattels which 
were the property of the said E. F. in his lifetime, in the 
hands of the said defendant to be administered, wheresoever 
they may be found within the district of this Court, the said 
sum of £ , together with the costs of this execution i 

and also to seize and take any money or bank notes {whether 
of the Bank of England or of any other bank), and any 
cheques, bills of exchange, prorhissory notes, bonds, specialties, 
or securities for money, which were the property of the said 
E. F. in his lifetime, which may there be found, or such 
part or so much thereof as may be sufficient for the satis- 
fying of this execution and the costs of making and execu- 
ting the same, if the said defendant hath so much thereof 
in his hands to be administered, and if he hath not so miwh 
thereof in his hands to be administered, then that you make and 
levy of the proper goods and chattels, money, or bank notes 
{whether of the Bank of England or of any other bank), 
and any cheques, bills of exchange, promissory notes, bonds, 
specialties, or securities for motley, of the said defendarit, 
the sum of £ for the costs and charges first above 

mentioned, and the costs of this execution, and of levying 
the same. 

Given tinder the seal of the Court, this day of 18 . 

By the Court, 

Clerk of the said Court. 


To , High Bailiff of the said CouH, and 

the other Bailiffs thereof. ^ 

Debt . . .. . . £ 

Costs 

Execution ..... 

Notice.’^Tho goods and chattels are not to be sold until 
after the end of five days next following the day on which they 
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. Book VI. may have been taken, unless they be of a perishable nature, or 
PEACTicE. request of the said defendant. 

Cap. 13. 540 . Mode of Proceeding on a Judgment of Assets 

anf^aimt Q^ando acciderint. --The plaintiflp may, on a judgment 
ExecutorsyiS;c. of assets quando acciderint, proceed by plaint, sug- 

f esting that assets have come to the defendant’s 
ands. 

/2tt?e32. Rule 32. Where judgment has been given against execu- 
. Proceedings tors and administrators, that the amount be levied upon assets 
ment'of deceased quando acdderinty the plaintiff may at any 

assets (yttortdo time proceed by plaint against them, suggesting that assets 
aci id&rint. come to their hands, and the Court shall proceed and give 

judgment thereon, if for the plaintiff, as in rule 29, and if for 
the defendants, they shall be entitled to their costs. 

541. Proceedings on a Devastavit, — If it appears 
that the defendant has been guilty of a devastavit, the 
plaintiff may summon him before the Judge. 

Rule 33 . * Rule 33. Where judgment has been given that the debt (or 

Proceedings damages) and costs be levied de bonis ieslatoris, and the plaiii- 
laiM complains that the defendants have been guilty of a devas- 

tavit, inasmuch as no goods of the deceased are forthcoming to 
satisfy the execution issued, then a summons may be taken out 
in the form given in the schedule, or to the like effect, and 
thereupon, as in ordinary cases, the Court shall proceed to the 
hearing and judgment; and if judgment be given against such 
executors or administrators, then it shall be that they pay the 
debt, or damages and costs, to be levied de bonis testatoris $i, 
(j-c. et si non, de bonis propriis. 

The following is the form of a 

Summons upon a Devastavit. 

No. 

In the County Court of at 
(Seal.) 

[A. B.y Plaintiff, 

^ Between \ and 

I C. D., Executor of E. F.y 
deceased, Defendant, 

You are hereby summoned to appear at a County Cemrt to 
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he hoMen at on the day of at the Book VI. 

hour of in the foreman^ to answer the aJbove-named prac?icb, 
plaintiff in an action of contract^ for that you, the defendant, " 
have withheld, wasted, and put to your own use, divers goods Actions iy 
and chattels which were the property of E. F., deceased, at the 
time of his death, and which came to the hands of you, the 
defendant, cw executor of the said E, F., to be administered, 
whereby the judgment recovered against you by the said plaintiff 
at this Court [or at the County Court held at in the 

county of ] on the day of [as the 

case may be] remains unsatisfied. 

And take notice — [Conclude and add notice as in Form 1, 
page 383.] 

Judgment against an Executor on a Devastavit. 

No. 

In the County Court of at 

(Seal.) (A. /}., Plaintiff, 

Between { « , r i" jp 

] C. I)., Executor of E. F., 

deceased, Defendant. 

Upon the hearing of this cause at a Court holden at 
on the day of it is adjudged that the said defen- 
dant, being the executor of E. F. deceased, hath made away^ 
wasted, and put to his own use, divers goods and chattels [or 
moneys, ^c. as the case may be], which came to the hands of 
the said defendant as executor as aforesaid, to be adminis- 
tered, whereby a certain judgment recovered by the said 
plaintiff against the said defendant as executor as aforesaid, 
at a Court held on the day of remains unsatisfied, 
and that the said defendant do pay the sum of £ 
recovered by the said judgment, together with the sum of 
£ the costs of this suit, to the Clerk of the Court, at 
his office, on or before, ^c. [as the case may be] ; and it is 
further adjudged, that if the said defendant make default 
inpayment thereof, an execution shall issue to make and 
levy the said several sums of £ and £ tf the 
goods and chattels of the said E, F., tf the said defendant 
hath so much thereof in his hands to be administered, and 
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if he hath not so much thereof m his hands to he adminis- 
t&red^ then to he made and levied of the proper goods and 
chaMels of the said defendant. 

Given under the seal of the Courts this dag of 18 

By the Court. 

* 

The execution upon this order inay be drawn from 

tills fonn. 

’ If an executor relies on a defence, which he can 
personally, know to be false, the judgment against 
him is to pay debt and posts de honis propriis. 

Buie 34. Where in an action against executors or admi- 
nistrators, the defence is that they are not executors or ad" 
ministrators, or it is founded on some matter or thing arising 
since the death of the testator, or intestate, ex, gr. a release 
to the defendants, if the judgmqpt of the Court be against 
them, it shall be, that the debt, or damages, and costs, be 
levied and paid de honis tesiatoris st, et si non, de hmk 
propriis, 

EviDENdB IN Actions by and against 
Executors and Administrators. 

542, 1st. Actions hy Executors and Administrators, 
—The plaintiff must prove his representative capacity 
by the production of the probate or letters of ad- 
ministration, as to which see ante, p, 453, 

As to the cause of action, the evidence will be the 
same as in ordinary cases. 

543. 2nd. Actions against Executors and Adminis- 
trators, — The amount, or part of the amount, of a 
distributive share under an intestacy, or any legacy 
under a will, may be recovered in the County Court. 

Sect. 65. And be it enacted, that the jurisdiction of the 
County Court under this Act shall extend to the recovery of 
any demand, not exceeding the sum of twenty pounds, which 
is the whole or part of the unliquidated balance of a part- 
nership account, or the amount or part of the amount of a dis- 
tributive share under an intestacy, or of any legacy under 
a will. 
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An action will also lie against an executor for any 
debt due from the testator. 

In an action against an executor or administrator^ 
the plaintiff mu^ prove the representative' capacity 
of the defendant. In the case of an administrator 
or a rightful executor, this ' may be proved by the 
production of the letters of administration 6r probate. 

If it is sought to make ^the defendant axecutoy de 
sm tort, proof of some aSts of intermeddling with the 
goods of the deceased must be adduced. What acts 
ivill make a man executor de son tort is a question 
of law ; but it is for ^the jury to say whether or not 
such acts are proved: (Faaget v. Priest, ^ T. R. 
97.) As to what is a sufficient intermeddlii^ with 
the goods of the deceased to make a man liable as 
executor de son tort, see Bac. Abr* Executors, B. 3. 
Williams on Executors. 

Evidence for the Defendant, — ^The defendant may, 
1st. Deny that he is executor or administrator. But 
if this issue is found against him, he becomes liable 
to pay debt and costs de bonis prppriis, (Rule 34.) 

2nd. He may show that he has already fully 
administered. If the defendant avers that ne has 
administered all the testator’s goods that have come 
to his hands, it lies upon the plaintiff to prove assets 
existing at the time of the entry of the plaint: (Mara 
V. Quin, 6 T. R. 10.) The inventory exhibited in 
the Ecclesiastical Court is a proof of assets. (B, N. P. 
140.) 

In answer to the proof of assets, the defendant 
may show that he had, before the entry of the plaint, 
exhausted those assets by payment of the debts of the 
deceased of as high or of a higher nature. The 
course of distribution is as follows : — 

1st. Funeral expenses. 

2nd. Expenses of proving the will, legacy duty, 
&c. 

3rd. Debts due to the Crown by record or specialty. 

4th. Certain debts created by particular statutes, 
as, for instance, debts due to a parish by an overseer. 
Xir Geo. 2, c. 38, s. 3.) 

5th. Debts of record, due as such from the de- 
ceased. 

6th. Debts due by specialty and rent. 

7th. Debts on simple contract due to the Crown. 

8th. Debts on simple contract generally. Among 
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Book VI. 

THK 

PRACTICE. 

Cap. 13 . 
Aciiom by 
and agaimt 
Executors &c. 

Debts en- 
titled to 
preference. 

Legacies, 
when pay- 
able. 


Retainer of 
debt. 


Plea of debts 
outstanding. 


which, wages of labourers and domestic servants are 
entitled to a preference : {Read v. Blunts 6 Sim. 567*) 

All debts, even those due on voluntary deeds, are 
to he paid before any part of the assets can be ap- 
propriated to pay legacies or distribute shares: {Lech- 
mere v. Carlisle, 3 P. Wms. 222.) 

All specific and general legacies are to be paid in 
full, before the residuary legatee will be entitled to 
anything. 

Legacies are not strictly payable until one year has 
elapsed after the testator’s death, but the executor 
may pay them sooner if he likes : (Wood v. Penoyre, 
13 Ves. 333 j Pearson v. Pearson, 1 Scho. & Le- 
fevre, 10.) 

'Phe defendant may also prove, by way of defence, 
a retainer of a debt due to himself of an equal or a 
higher degree. An executor de son tort cannot, 
however, retain for his own debt, though of higher 
degree, and though the rightful executor after action 
brought has consented to the retainer: {Curtis v. 
Vernon, 3 T. R. 587.) 

An executor or administrator may also show, by 
way of defence, that there are other debts of a higher 
nature outstanding. But it is open for the plaintiff 
to prove, in reply, that the bond was given or the 
judgment obtained by fraud : (see 2 Saund. 59, u.) 

An executor or administrator may also plead the 
Statute of Limitations. 



BOOK VII. 


REPLEYIK 


544. What it is, — Replevin is the redelivery by the 
Sheriff to the owner of ^jfoods distrained, upon security 
being given that he will prosecute his suit against the 
distrainer, and return the goods if it be adjudged 
against him : (Bac. Abr. Replevin, A.) 

545. By whom, — Any party who has either an abso- 
lute or qualified property in the goods distrained may 
replevy: (Gilb. Rep. 151.) Executors may have a 
replevin of the goods of the testator taken in his life- 
time : (i6, 156.) And a husband may replevy goods 
belonging to his wife, distrained whilst she was 
a/eme sole .* {ib, 156.) 

546. Against whom, — Replevin lies against the party 
who actually took or ordered the goods to be taken, 
and it may be against both the taker and him who 
ordered the taking : (ih, 152.) 

547. In what cases — llie remedy by replevin is 
applicable to all cases of unlawful taking of goods. 
If, however, the gbods have been taken by virtue of 
an execution issuing out of a Court of competent 
jurisdiction, or in order to a condemnation under the 
revenue laws, or for a duty to the Crown, replevin 
will not lie : (Com. Dig. Repl. ; George v. Chambers^ 
11 M. & W. 149; Cawthorne v. Camp^ 1 Aust. 212; 
Rex V. Oliver, Bunb. 14.) 

548. For what, — It is a general rule that whatsoever 
maybe distrained may also be replevied : (1 Swanst. R. 
296.) But neither money nor title deeds, nor things 
annexed to the freehold, excepting growing crops, can 
be subject to replevin : (see Bac. Abr. Repl. F.) 

549. How to obtain a Replevin, — Before the statute 
of Marlbridge, 52 Hen. 3, c. 21 , the mode of proceeding 
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Book vii. to obtain a repl&vin was by suing a writ of replegiari 
KE PLEv iN. ^fic%as out of Chancery; but, by that statute, the 
Sheriff is directed, immediately upon complaint being 
made to him, and without such writ, to proceed to 
replevy the goods. 

Bond mast It is, however, provided by 13 Edw. 1, c. 2, that the 
be taken. Sheriff shall, before he delivers the goods, take pledges 
from the plaintiff, not only to prosecute his suit, but 
also to^ return the cattle or goods, if a return be 
adjudged. And by 11 Geo. 2, c. 19, s. 23, it is en- 
acted that in every replevin of a distress for rent, the 
Sheriff or his deputy shall take from the plaintiff, and 
two responsible persons as sureties, a bond in double 
the value of the goods distrained (to be ascertained 
on oath of one witness), conditioned for appearing at 
the next County Court, and prosecuting the suit with 
effect and without delay, and for a return of the goods, 
if a return shoidd be awarded. 

Ekplbvin Bond. 

Form of Know all men hy these presents^ That we of in 
of and of in the are 

jointly and severally held and firmly hovnd to Esquire^ 

Sheriff of the comty of in the smn of of lawful 

money of the United Kingdom of Great Britain and Ireland^ 
current in England, to be paid to the said Sheriff, or his certain 
attorney, hews, executors, administrators or assigns ; for which 
payment, to be well and truly made, we bind ourselves, and each 
and every of us, in the whole our and each and every of our 
heirs, executors and administrators, firmly by these presents. 
Sealed with our seals. Bated this , day of in 

the year of our Lord one thousand eight hundred and forty- 
The condition of this obligation is such that if the above 
boimden do on or before the day of enter a 
plaint in the County Court of holden at and do 

prosecute his suit with effect and toithout delay against 
for the talcing and unjustly detaining of his cattle, goods, a/nd 
chattels, to wit, [here insert the particulars] and do make 
return of the said cattle, goods, and chattels, if a return thereof 
shall be adjudged, then this present obligation shall be void and 
of none effect, or else to be and remain in fuil force and virtue, 
Seal^ and delivered in the presence of 
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The Court must .be one of ' the County Courts, and Book vii. 
a bond conditioned for the party replevying to appear 
at the ancient CounW Court is not sufficient since the " 
passing of the new County Courts Act : {Edmonds v. 

Challis, C. B. 2 C, C. Chron. 142.) 

Warrant to Replevy. 

to wit, } 

Esquire^ Sheriff of ike comity aforesaid^ Form of 
to the Bailiff of the hundred in the said county ^ and to ^ 

John Doe and Richard Roe^ my Bailiffs^ and to every of them 
jointly and severally^ greeting. Forasmuch aa A, B, [insert the 
name of the person distrained on] hath fownd me sufficient secunty 
cut well for prosecuting his suit with effect against C. D, [namepf 
person who distrained]./br talcing and unjustly detaining his cattlcy 
goods^ and chattels^ to wit, [here set out the particulars thereof] 
which the said hath taken and unjustly detains, as it is 

said, as also for making return thereof, if return thereof shall 
he adjudged ; therefore, on behalf of the said I command 
you and every of you, jointly and severally, that without delay 
you replevy and cause to he deliver^ to the said his said 
cattle, goods and chattels, and that you immediately summon the 
said to appear at the County Court of to he holden 
at on the day of~ to answer the said 

in the plea aforesaid j amd in what momier you shall have 
executed this precept, certify to me at my next County Court, to 
he holden at in and for the said county, on the 

day of next. 

Given under the seal of my office, this day of in 

the year of our Lord one thousand eight hundred and forty, 

550. Replevin must be made before the Distress is Replevin 
sold. — ^The replevin must be made before the sale of 
the goods, which, in cases of distress for rent, may be the distress 
at any time after the expiration of five days from the is sold, 
time of the distress : (Jacob v. King, 5 Taunt. 451.) 

561. Capias ad Withernam, — If the goods have 
been eloigned or carried to places unknown, or out of 
the county, the Sheriff may issue precepts in the 
nature of alias and pluries writs, and if the officer 
returns an eloignment, he may issue a capias in wither-- 
nam, by virtue of which, goods and chattels of the 
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defendant, to the value of those taken by him, may be 
seized and delivered to the plaintiff, which the plaintiff 
is entitled to detain in pledge and use : (Wilkinson 
Rep. 20; Fitz. N. B. H.) If, however, the de- 
fendant comes and pleads that he did not take the 
goods, or claims property in the goods first dis- 
trained, he will be entitled to a return of the goods 
taken under the capias ad withernam : (1 Ld. Raym. 
614.) 

552. Proceedings in Court, — ^These are regulated 
by the statute as follows : — 

Sect. 1 1 9. And be it declared and enacted, that all actions 
of replevin in cases of distress for rent in arrear or damage 
faisant which shall be brought in the County Court shall be 
brought without writ in a Court held under this Act. 

553. Plaint. — The entry of the plaint is regulated 
by the statute and by the rules, as follows : — 

Sect. 120. And be it enacted, that in every such action of 
replevin the plaint shall be entered in the Court holden under 
this Act for the district wherein the distress was taken. 

Rule 24. Where any cattle, goods, or chattels, taken as a 
distress for rent in arrear, or damage feasant, shall have been 
replevied by the sheriff, the party at whose instance such re- 
plevin shall have been made, shall enter his plaint in the Court 
held under the authority of this Act, for the district within 
which such distress may have been made. 

Rule 25. On entering a plaint in replevin, the plaintiff must 
specify and describe in a statement of particulars, the cattle, or 
the several goods and chattels taken under the distress, and of 
the taking of which he complains. 

The following may be the 

Form op Particulars. 

No. 

In the County Court of at 

r A, R., Plaintiffs 
Between < and 

^ C. D., Defendant. 

The following are ike particulars of the cattle [or as the case 
may be] of A, R., taken under a distress for rent [or damage 
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feasant] by C. !>., at in the Comty of and Book VII. 

within the district of this Court kb plev iw. 

[Here enumerate the floods, chattels, &c. taken.] 

Dated this day of 

A. B., Plaintiff. 

554. Summons. — The form of the summons is the Summons, 
same as in ordinary cases, and the statement of the 

cause of action may be thus : 

In an action of Tort. — For the taUng and seizing as a dis- 
tress^ and wrongfully detaining the goods and chattels of the 
plaintiff (the particulars whereof are hereunto annexed) 
whereby the plaintiff hath h'.m injured a/nd sustained damage to 
the amowd of 20l., 

555. Hearing and Judgment. — ^These are provided 
for by the 26th Rule, thus : 

Rule 26. All actions of replevin in cases of distress for rent 
in arrear, or damage feasant, shall be tried in a summary way Hearing and 
as other actions in the Courts held under the authority of this 
Act, and the judgment therein, in ordinary cases, whether for 
plaintiff or defendant, shall be according to the forms in the 
schedule, or to the like effect. 

The following are forms of 

Judgment for Plaintiff. 

No. 

In the County Court of at 

(Seal.) CA.B., Plaintiff, 

Between < and 

L(7. i>., Defendant. 

Upon hearing this cause at a Court holden at on the ^ 

day of it is adjudged that the said plaintiff do for plaintiff. 
recover against the said defendant the sum of £ for his 
debt [or damages by him stistained], together with the costs of 
suit, avmunting to the sum of £ : and it is ordered that 

the said defendant do pay the same to the Cleric of the Court at 
his office in on or before the day of 

Given under the seal of d/A Court, this day of 18 . 

By the Court, 

Clerk. 

Attendance at the office from ten till four dchch. 
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Book VII. JUDGMENT FOR DEFENDANT. 

BBPLBVIN. 


Form of 
judgment for 
defendant. 


In the Comty Court of at 
(Seal.) CA.B,,Plaintif, 

Between >< and 

( C* D., Defendant* 

Upon heandny iihia action oj replevin at a Cotvrt holden at 
on tJie day of it is adjudged that the said 
plaintiff do retu/m to the said defendant the cattle [or the goods 
or chattels^ as the case may be, stating the particulars thereof] 
forthwith [or as the case may be] ; and thcd the said 
defendant do recover against the said plaintiff the costs of suity 
amounting to the sum of £ / and it is further orderedy 

that the said defendant do pay the same to the Clerh of the 
Cowrty at his office at on or before the day of 
Given under the seal of the Courty this day of 18 . 

By the Courty 


Clerh 


Office hours from ten till four. 


Warrant to High Bailiff for a Return. 

No. 

In the County Court of at 

(Seal.) r A. B.y Plaintiff y 

Between < and 

C. D.y Defendant. 

Form of Upon hearing this action of replevin at a Cqurt holden 

high bailiff adjudged that the 

for a return, said plaintiff do return to the said defendant the cattle [or the 
goods or chattelsj as the case may be, stating the particulars 
thereof] forthwith [or as the case may be;] and whereas 
the said plaintiff has not returned to the said defendant the 
cattle [or the said goods and chattels']y pursuant to the said 
judgment: these are therffbre to require and order that without 
delay you cause the cattle [or goods and chattels aforesaid^ to 
be returned to the said defendant. 

Given under the seal of the Courty this day of 18 . 

By ths Courty 
Clerh of the said Court. 

To High Bailiff of the said Courty 

and the other Bailiffs thereof. 
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556. Removal of Actions , — All actions of reple^'in Book vii. 
in cases of distress for rent in arrear, or damage fea~ 
sant, may be commenced in the County Court. If Removal of 
the rent or damage, in respect of which the , distress actions, 
has been made^ does not exceed 20/., and no question 
of title arises, the Court has exclusive jurisdiction, not 
only to entertain the plaint, but alsp to proceed 
therein to judgment and execution. Arid though the 
amount should exceed 20/., the authority of the Court is 
not thereby ousted, and if both parties consent, the judge 
may proceed therein, and his decision will be valid. If 
however, either party shall declare to the Court that 
the title to any corporeal or incorporeal hereditaments, 
or any toll, market, fair, or ^nchise is in question, 
or that the rent or damage in respect of which the 
distress shall have been taken is more than 20/., and 
will give security as directed by the 12l9t section, the 
jurisdiction of the Court will be thereby determined, 
and the plaint must be removed to a superior tribu- 
nal. The cases decided on the construction of the 
68th section, as to what is a sufficient claim of title 
to oust the jurisdiction of the Court, do not apply to 
this section, as the words are different. In the former 
section the words are shall be in question,’^ and 
there must have been some positive proof that title 
was actually in question in order to determine the 
authority of the Judge. But to entitle either party 
to remove a plaint under the 121st section it will be 
sufficient for him to declare that title is in cmestion, 
and bind himself to prove his assertion in a Superior 
Court. Either party may, therefore, at his own risk, 
remove any plaint in replevin from the County Court 
by a simple declaration without further proof. The 
section is as follows : 

Sect. 121. And be it enacted, that in case either party to Section 121. 
any such action of replevin shall declare to the Court in which now actions 
such action shall be brought that the title to any corporeal or 
incorporeal hereditament, or to any toll, market, fair or &an- removed, 
chise, is in question, or that the rent or damage in respect of 
which the distress shall have been taken is more than the sum 
of twenty pounds, and shall become bound, with two sufficient 
sureties, to be approved by the Clerk of the Court, in such sums 
as to the Judge shall seem reasonable, regard being had to the 
nature of the claim, and the alleged value or amount of the 
R S 3 
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Book VII. property in dispute, or of the rent or damage, to prosecute the 
BEPLEVIN. effect^ and without delay, and to prove before tlie 

Court by which such suit shall be tried that such title as afore- 
said is in dispute between the parties, or that there was ground 
for believing that the said renter damage was more than twenty 
pounds, then, and not otherwise, the action may be removed 
before any Court competent to try the same in such a manner 
as hath been accustomed. 

The following may be the form of the 

Bond. 

No. 

In the County Court of hoMen at 
(Seal.) 

r A, B.y Plaintiffs 
Between < and 

LC. D., Defendant. 

Form of Know all men hu these presents, that we the above-named 

bond. ^ , /. , 

of in the of and 

of in the of are jointly a/ad severally 

held and firmly hound to the above-named \_plaintiff or defen- 
dants as the case may be] in the sum of of lawful 

money of the United Kingdom of Great Britain and Ireland 
current in England to he paid to the said {^plaintiff or defendant 
as the c’ase may be] or his certain attorneys executorss adminis- 
trators or assignssfor whkh payments to he well and truly made^ 
we hind ourselvess and each and every of uSs in the whole our 
and each and every of ov/r heirSy executors and administrators 
firmly by these presentSs sealed with our seals. Dated this 
day of in the year of Our Lord one thou- 
sand eight hundred and forty- ; And whereas the 

above-named plaintiff hath brought an action of replevin 
against the above-named defendant in the said Court of 
for the taking and unjustly detaining of his catths goodSs and 
chattelSs for a distress for [I'cnt or damage feasant f] And 
whereas the said hath declared to the said Courts being the 
said Court in which such action has been so brought as aforesaids 
that \_The title to certain corporeal ov incorporeal hereditaments 
or tolls market, fair, or franchises as the case may be, and 
stating the particulars thereof, or the rent, or damage in respect 
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of which mch distress has been taken as aforesaid^ is more than Book VII. 

the sum of 201.'] Now the condition of this obligation is such 

that if the above-boimden da on or before the day 

of remove into Her Majestfs Court of [^Queen^s Bench 

or Common Pleas] the said suit in replevin for the taking and 

unjustly detaining of the said cattle^ goods^ and chattels^ and do 

prosecute the said suit with effect and uoithout delay ^ and do 

prove before the Court by which such suit shall be tried that 

[such title as aforesaid is in dispute between the said parties ; 

or, as the case may be, there is ground for believing that the 

said rent or damage is more than 20/. J then this present oblu 

gation shall be void and of none effect, or else to be and remain 

in full force and virtue. 

Approved by the Judge of the said Court. 

Clerk of the said Court. 

Sealed and delivered under ths seal of j 
the said Court, in tJte presence of\ 

It seems that the effect of the declaration is simply 
to entitle the party making it to remove the plaint, 
and it does not of itself put an end to the suit in the 
Court below, or even entitle the J udge to strike out 
the plaint : (Tubby v. Stanhope, 1 Cox & Macrae, 

105, C. B.) 

The ancient County Court had jurisdiction to o?oidCount 
entertain actions of replevin to any amount (4 Inst, court. ^ 
266), and such actions, if not removed by either party, 
might have been there heard and determined. If, 
however, any right to freehold came in question, or 
ancient demesne was pleaded, or if it appeared that 
the taking was in right of the Crown, the Sheriff’ 
could proceed no further, and it became his duty to 
remove the proceedings to a Superior Court : (Co. 

Litt. 145; Bro. Abr. Kepi. ; Bac. Abr. Rep. E. 4.) 

Section 119 enacts generally, that all actions of 
replevin, &c., which shall be brought in the County 
Court, shall be brought without writ in a Court 
holden under this Act. Every plaint, therefore, in 
replevin, in cases of distress for rent or damage 
feasant, that might have been entered in the ancient 
County Court, may now be brought in the new 
County Court, and we have seen that, as far as 
regarded the commencement of the action, the autho- 
rity of the ancient County Court was unlimited. 
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What, then, are the limits of the jurisdiction of the 
new. Courts ? It has been held that the proviso of 
section 58 does not apply to actions of replevin, per 
Lord Denman, C. J. in Re The County Court of Lan» 
cashire (1 Cox & Mac. 170.) We must, therefore, 
look to the 1 2 1 st section for such limits. That section 
enacts, that no action of replevin can be removed 
otherwise than is therein provided ; unless, therefore, 
the terms of that section are complied with, the Court 
below must proceed with the action, though the rent 
or damage, in respect of which the distress has been 
taken, exceed 201., and the jurisdiction of the Court 
will only be ousted by such a claim of title, or the 
like, as would have deprived the ancient County 
Court of jurisdiction. 

Formerly, actions of replevin were removable to a 
Superior Court, in every instance, by the plaintiff at 
pleasure, and by the defendant upon reasonable cause 
shown : (F. N. B. 69, M., 70, B.) But such actions 
brought . in the new County Courts can only be re- 
moved on the conditions specified by the 121st section. 

The new County Court being a Court of record, 
actions of replevin as well as other proceedings in 
that Court, should be removed by certiorari : ( Wilk. 
Rep. 26 Chittjr’s Arch. Pr. 989, 8th ed.) And the 
writ of recordari facias loquelam is onl^ applicable to 
proceedings in Courts not of record : (ib ) As to the 
proceedings to obtain a certiorari, see ante, p. 349. 

The application should, in the first instance, be 
made to a Judge at chambers, who may refer it to 
the Court if he thinks proper: {Bowen v. Evans, 

1 C. C. Chron. 378, Exch.) 

357. Proceedings if Plaintiff makes Default, — If 
the plaintifl* makes default in any part of the proceed- 
ings, or does not prosecute the action according to 
the terms of the bail-bond, the defendant may take 
an assignment of the bond from the Sheriff, and pro- 
ceed thereon against the plaintiff and his pledges : 
(Chitty’s Arch. Pr. 987, 8th ed.) 



BOOK VIII 


RECOYERY OF TENEMENTS. 


I. The JuBisDicfiON of the Court. book vin. 

ffiECOVEKY OF 

This is specially given by sect. 122 of the County mnements. 
Courts Act, as follows : — 

Sect. 122. And be it enacted, that when and so soon as the 
term and interest of the tenant of any house, land, or other Possession of 
corporeal hereditament, where the value of the premises or the SSuts^^y 
rent payable in respect of such tenancy did not exceed the sum he recovered 
of fifty pounds by the year, and upon which no fine shall have coimtyco^. 
been paid, shall have ended, or shall have been duly determined 
by a legal notice to quit, and such tenant, or, if such tenant do 
not actually occupy the premises, or occupy only a part thereof, 
any person by whom the same or any part thereof shall be then 
actually occupied, shall neglect or refuse to quit and deliver up 
possession of the premises, or of such part thereof respectively, 
it shall be lawful for the landlord or his agent to enter a plaint 
in the County Court to be holden under this Act, and there- 
upon a summons shall issue to the person so neglecting or 
refusing. 

From the above enactment it appears that the fol- 
lowing are conditions precedent to the Court having 
jurisdiction : 

1 . The Relation of Landlord and Tenant must exist The relation 
between the Plaintiff and Defendant. — The term 
‘landlord’' sh^ be understood to mean the person must St 
entitled to the immediate reversion of the lands, or if between the 
the property be holden in joint tenancy, coparcenary, 
or tenancy in common, shall be understood to mean 
any one of the persons entitled to Such reversion: 

(sect. 142.) 
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BooE VIII. In order to give jurisdiction under this section, 
TfiisSLsf ordinary relation of landlord and 

— ' tenant, and a mere constructive tenancy is not suf- 

ficient. This was held by Patteson, J. in the case of 
Jones V. Owen (1 Cox & Macrae, 176.) That was a rule 
for a prohibition to restrain the Judge of the Caernar- 
vonshire Court from further proceeding in the case on 
the ground that there was no tenancy proved to exist 
between the parties beyond what was to be implied 
from the relationship of mortgagor and mortgagee. 
Patteson, J., in delivering judgment said, “This is 
clearly pot within the Act, which obviously refers to 
cases between landlord and tenant. The section 
contemplates the ordinary relationship of landlord 
and tenant, and not that of mortgagor and mort- 
gagee. If there existed any such agreement as that 
contended for, then there should have been a notice 
to quit. The County Court, therefore, had no 
jurisdiction whatever.” 

The annual ' 2. The annual value or the rent (no fine having been 
r^t^rno fine exceed fifty pounds by the year. — If 

having been either the annual value or the rent be under 50/. the 
paid) must Court has jurisdiction. In the case of Fearon v. 
fifty ^^unds ^orval ( 1 Cox & Macrae, 1 27 ), an application was made 
by the year, for a prohibition, on the ground that the value of the 
premises exceeded 50/., though the rent payable in 
respect of the tenancy was under that amount. But 
Patteson, J. discharged the rule, and said, “ there 
is no pretence for saying, if the rent does not exceed 
50/. per annum and there is no fine, that it is not 
within the section, even though the value may be a 
thousand pounds. I am quite clear on that point.” 
must havT^ 3. The tenancy must have ended, or have been duly 
ended, or determined by a legal notice to quit. — Erle, J., in the 
have been case of Fearon V. Norval (1 Cox & Macrae, 127), ruled 
mhied by a question whether the tenancy had been pro- 

legal notice perly determined was one for the final decision of the 
to quit. County Court J udge ; but Patteson, J., in the case of 
Jones V. Owen (l Cox & Macrae, 176), intimated a con- 
' trary opinion, and it is submitted that the view taken by 

Patteson, J. is the correct one. If, looking at the 
1 22nd section, we ask when is the landlord entitled to 
enter a plaint ? The answer which must suggest itself 
to every one is, when and so soon as the term and 
interest of the tenant of any house^ shall have 
been ended, or shall have been duly determined by a 
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legal notice to quit. The landlord, therefore, has no Book viii. 
right, until that happens, to enter his plaint, and if the 
landlord cannot enter his plaint the Judge cannot ^ 
entertain it. From this it follows, that unless there 
has been a determination of the tenancy, the Judge 
has no power to enter upon the inquiry, properly 
speaking. All he can do is to examine into the facts 
and see whether or not he has jurisdiction, and his 
decision on that point may be reviewed by the Superior 
Courts: (Lilley v. Harvey^ 1 Cox & Macrae, 115.) 

4. There must have been a neglect or refusal to 
deliver up possession by the tenant or some person occu- 
pying the premises for him, 

5. The premises sought to be recovered must be 
situated within the jurisdiction of the Court, 

This sufficiently appears from the judgment of 
WiGHTMAN, J., m the case of Ellis v. Peachy (2 C. 

C. Chron. Il7j Q. B.), which is as follows : '‘Upon a 
motion for a prohibition, it appeared that the defen- 
dant resided within the jurisdiction of the Hertford 
County Court, but that the tenement of which pos- 
session was sought was situated out of the jurisdic- 
tion, and that a judgment had been given for a 
warrant to the Bailiff of the Court to deliver posses- 
sion. As the Bailiff has no power to execute this 
warrant out of his own district, I am of opinion that 
the rule for a prohibition must be made absolute. 

The 122nd section authorizes the Judge to issue a 
warrant to any Bailiff of the Court to give possession. 

A warrant under this section would have no force 
beyond the district of the Court. With respect to 
warrants against the goods of a person, there is a 
power by section 104, to transmit them to the High 
Bailiff of other Courts ; but no such power is given 
with respect to warrants for possession of tenements. 

It is not necessary to decide that the issue of a sum- 
mons ought to be prohibited ; but it is clear, that it 
is almost useless to proceed to judgment in a district 
where effective execution of sucn judgment cannot be 
had.’’ 

558. Plaint, — In the cases above mentioned, "it plaint, 
shall be lawful for the landlord or his agent to enter a 
plaint in the County Court to be holden under this 
act, and thereupon a summons shall issue to the 
person so neglecting or refusing.” 
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Book vm. The word ‘^agent/^ shall be understood to mean 
tenSntb"^ any person usiiSly employed by the landlord in the 

' * letting of lands, or in the collection of the rents 

Agent. thereof, or specially authorized to act in any particular 
manner by writing under the hand of such landlord. 

The following is the form of 

Summons to a Tenant holding over. 

No. 

In the County Court of at 
(Seal.) 

CA,B.f Plaintiff, 
Between < against 

C C. !>,, Defendant, 

Summons to You are hereby summoned to appear at a Comty Court to 
hoS^over. hoU&n at on the day of at the 

hour of in the forenoon, to answer to the above-named 
plaintiff, wherefore you neglect or refuse to quit and deliver up 
to him possession of a certain \messuage wiih appurtenances or 
part of a house, ^c,, as the case may be] situate at 
And take notice, if you do not appear at the said Court, and 
show cause why you do not quit and deliver up possession as 
aforesaid, you may, hy order of the Court, be turned out of the 
possession held by you. 

Given under the seal of the Court, this day of 18 . 

Chrh of the said Court, 

To the above-named defendant, 

559 . Service of Summons, — This is provided for by 
sect. 123 as follows : — 

Section 123. Sect. 123. And be it enacted, that such summons as last 
The manner aforesaid may be served either personally or by leaving the same 
sn^^Si person being in and apparently residing at the place 

mons shall of abode of the person or persons so holding over as aforesaid ; 
be served, provided that if the person or persons so holding over, or any or 
either of them, cannot be found, and the place of abode of such 
person or persons shall either not be known, or admission thereto 
cannot be obtained for serving such summons, the posting of the 
said summons on some conspicuous part of the premises so held 
over shall be deemed to be good service upon such person or 
persons respectively. 
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560. Hearing and Judgment , — ^This is provided 
for by section 122, as follows :-7 

• Sect. 122. If the tenant or occnpier shall not thereupon 
appear at the time and place appointed, and show cause to the 
contrary, and shall still neglect or refuse to deliver up posses- 
sion of the premises, or of such part thereof of which he is then 
in possession, to the said landlord or his agent, it shall be lawful 
for such landlord or agent to give to the Court proof of the 
holding, and of the end or other determination of the tenancy, 
with the time or manner thereof, and, where the title of the 
landlord has accrued since the letting of the premises, the right 
by wliich he claims the possession ; and upon proof of service 
of the summons, and of the neglect or refusal of the tenant or 
occupier, as the case may be, it shall be lawhil for the Judge'^to 
issue a warrant under the seal of the Court to any Bailiff of 
tlie Court, requiring and authorizing him, within a period to be 
therein named, not less than seven or more than ten clear days 
from tlie date of such warrant, to give possession of the pre- 
mises to such landlord or agent; and such warrant shall be a 
sufficient warrant to the said Bailiff to enter upon the premises, 
with such such assistants as he shall deem necessary, and to 
give possession accordingly. 


Boon VIll, 
BXCOVEET or 
TENEMENTS. 

Hearing and 
judgment. 

Section 132. 

If tenant, 

&c. neglect 
to appear, 
or refuse to 
give posses- 
sion, judge 
may, on 
proof of ser- 
vice of 
summons, 
issue a war- 
rant to 
enforce.the 
same. 


The warrant is to issue only in case ‘'the tenant or 
occupier shall not appear at the time and place 
appointed and show cause to the contrary.” It was 
contended, in the case of Fearon v. Norval (1 Cox & Fearon v. 
Macrae, 127), that it was sufficient to show cause, 
whether good or bad, but Erle, J. held, that it 
must be such cause as amounts, in the opinion of the 
Judge, to a defence. “The words of the statute,” 
said his lordship, “are, ‘If the tenant or occupier shall 
not thereupon appear, and show cause to the contrary,’ 
and, in my opinion, those words require the tenant to 
show such cause as constitutes, in the opinion of the 
Judge, a defence.” The following is the form of 
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Book VIII. the day of it is adjudged, tJmt the said plain- 

iSjEMENTt^ '^cover against the said defendant, possession of a cer- 

tain home for land or part of a certain hous^ at to- 

the recovery . H . ’ . . ^ « 

of tenement, gether with the costs of snit, amounting to the sum oj £ , 

and it is ordered that the said defendant do forthwith quit and 
deliver up possession of the said house [or, ^c.] to the shid 
plaintiff; and that a warrant do forthwith issue to enforce this 
adjudication, and to require and authorize the Bailiff of the 
said Court to give possession of the said house [or, ^-c.] to the 
said plaintiff, within days from the date of such tear- 

rant; audit is further ordered, that the said defendant do pay 
the said sum of £ for the said plaintiff's costs, to the 

Clerk of this Court, at his office in , on or before 

the day of 

Given under the seal of the Court, this day of 18 . 

By the Court, 

Clerk, 

Office hours fr<m ten till four. 

The order must be for the defendant to quit the 
premises forthwith, and the warrant must be executed 
within a period to be therein named, not less than 
seven, nor more than ten, clear days, from the date of 
the warrant. If the judgment or warrant direct 
possession to be delivered at a period which is more 
than ten clear days after th« trial, the judgment and 
all the subsequent proceedings are altogether void, 
and a new plaint may be entered ; {Fearon v. Norval, 

1 Cox & Macrae, 176) 

The following is the form of 


Warrant for the Delivery of Possession and 
Execution for Costs. 


No. 


In the County Court of at 

(Seal.) C A. B., Plaintiff, 

Between < and 

LC. D., Defendant. 

Warrant for Whereas upon the hearing of this cause at a Court holden 
possesSon at on the day of it was adjudged, 

tion forests said plaintiff de recover against the said defendant, 

possession of a certain [hovee, or land, or part of a certain 
house, as in the summons] at together with the costs of 
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mitj amomting to sum of £ , and it was ordered Book Vlll. 

that the said defendant do forthwith quit and deliver up pos- te^eSnts*^ 

session of the said to the said plaintiff, and pay the 

said sum of £ for the said plaintiff's costs, to the 

Chrh of this Court, at his office in on or before the 

day of And whereas ike said defendant 

hath not quitted and delivered up possession of tl^ said 
to the said plaintiff, nor paid the said sum of £ for 

the said plaintiff's costs, to the Clerh of this Court These are 
therefore to require and order you to give possession of the 
said to the said plaintiff, within days from 

the date hereof And these are therefore further to require 
and order you forthwith to make and levy, by distress a/nd sale 
of the goods and chattels of the said defendant, wherever they 
may be found within the district of this Court {excepting the 
wearing apparel and bedding of the said defendant or his 
family, and the tools and implements of his trade, if any, to the 
valm of five pownde), the said sum of £ and also the 

costs of this warrant and execution; and also to seize and take 
any money or bank-notes {whether of the Bank of England or 
any other bank) and any cheques, bills of exchange, promissory 
notes, bonds, specialties, or securities for money, of the said 
defendant which may be there found, or such part or so much 
thereof as may be s^ifficient for the satisfying of this execution, 
and the costs of making and executing the same. 

Given under the seal of the Court, this day of 18 . 

By the Court, 

Clerk, 

To the High Bailiff of the said Court 
and the other Bailiffs thereof. 

Costs . . . . . JE I 1 

Execution . , . • • 


Notice . — The goods and chattels are not to be sold until after 
the end of five days next following the day on which they may 
have been taken, unless they be of a perishable nature, or at the 
request of the said defendant, 

" Provided, that entry upon any such warrant shall Proviso. 
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Book viit. not be made on a Sunday, Good Friday, or Christmas- 
TON-BMENrSf except between the hours of nine 

— * in the morning and four in the afternoon.” 

Evidence. Evidence,— The plaintiff must prove, 

ist. His title as landlord. 

2nd. The tenancy of the defendant. 

3rd. That the rent or annual value does not exceed 
501 . 

4th. The determination of the tenancy. 

6th. The neglect or refusal of the defendant to 
deliver up possession. 

6th. That the premises are situated within the juris- 
diction of the Court. 

7th. If the defendant does not appear, proof must 
be given of the service of the summons. 

Where the landlord who actually let the premises 
brings the action, proof of the tenancy is sufficient 
evidence of title against the tenant to whom he let 
the premises, or any one claiming under him, for a 
tenant is estopped ftom disputing his landlord’s title : 
(Fleming v. Gooding , 10 Bing. 649 ; Taylor v. Need-^ 
ham, 2 Taunt. 278; Doe v. Mills, 2 Ad. & E. 17.) 
A tenant may, however, show that, since the letting, 
his landlord’s title has expired. He may show that 
the landlord, pending the tenancy, sold his interest 
{Doe V. Watson, 2 Stark. 230), or mortgaged the 
premises {Doe v. Edwards, 6 Car. & P. 208), or that 
he has become bankrupt {Doe v. Brown et al., 7 A. & 
E. 447), or that he was but second mortgagee, and 
that the first mortgagee has claimed the rent, and 
compelled the defendant to pay it to him : (Doe v. 
Barton et al., 9 L. J. 57, Q. B.) 

Where the title of the landlord has accrued since 
tEeTetting of the premises, the right by which he 
claims tnfe possession must be proved. If the plain- 
tiff claimdi title under the former landlord, it will be 
sufBcient for him to prove his derivative title, as 
heir or assignee, or the like, and he need not prove 
the title of the former owner, as the tenant will be 
estopped from denying it : {Rennie v. Robinson, 
1 Bing. 147.) The defendant may dispute the plain- 
tiff’s derivative title unless he has acknowledgea him 
as landlord, as, for instance, by payment of rent : 
(Phillips V. Pearce, 6 B. & C. 433.) An acknow- 
ledgment, or even an attornment, is not conclusive 
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against the tenant, if it appears to have been made book vni. 
by mistake : (Gravenor v. IVoodhotise and others, of 

1 Bing. 38 ; Cornish and others v. Searell, 8 B. & C. 

471,) 

662. Indemnity to the Judge, Clerks, Bailifi, and 
other officers , — ^The statute has provided the following 
protection for officers in the performance of their 
duties. 

Sect. 124. And be it enacted, that it shall not bo lawful to Mv>n 124. 
bring any action or prosecution against the Judge or against Judges, 
the Clerk of the Court by whom such warrant as aforesaid Sft orother 
shall have been issued, or against any Bailiff or other person by officers not 
whom such warrant may be executed or summons aifixed, for ^tions^on 
issuing such warrant, or executing the same respectively, or ^^cou nt^o^ 
affixing such summons, by reason that the person by whom the taken, 
same shall be sued out had not lawful right to the possession of 
the premises. 

It would seem that this section protects the Judge 
and the officers of the Court only in cases where the 
Court has jurisdiction. If, therefore, the Judge pro- 
ceeds on insufficient evidence of the facts necessary 
to give him jurisdiction, both he and the officers who 
execute the warrant will be liable to an action of 
trespass. 


563. How far the Landlord is protected, — If the 
landlord has a lawful title to the possession of the 
premises, he will not be deemed a trespasser by 
reason of any irregularity, but the person aggrieved 
may recover damages for any special damage he may 
sustain in consequence of such irregularity. 


Sect. 125. And be it enacted, that where the landlord at the Section 126. 
time of applying for such wjirrant as aforesaid had lawful right where land- 
to the possession of the premises, or of the part thereof so held 
over as aforesaid, neither the said landlord nor his agent, nor he shall not 
any other person acting in his behalf, shall be deemed to be a t^spaSe^^ 
trespasser by reason merely of any irregularity or informality in 
the mode of proceeding for obtaining possession under the autho- 
rity of this Act, but the party aggrieved may, if he think fit, 
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Book VIII. bring an action on the case for such irregularity or informality, 
damage alleged to be sustaiiied thereby shall be 
specially laid, and may recover full satisfaction for such special 
damage, with costs of suit; provided that if the special damage 
so laid bo not proved, the defendant shall be entitled to a ver« 
diet, and that if proved, ‘but assessed by the jury at any sum 
not exceeding five shillings, the plaintiff shall recover no more 
costs than damages, unless the Judge before whom the trial 
shall have been holden shall certify that in his opinion full costs 
ought to be allowed. 

564. Liability of the Landlord when he has no right 
to the Possession — How Execution of Warrant of 
Possession may be stayed. — If the plaintiff has not, 
at the time of suing out the warrant, lawful right to 
the possession, he will be deemed a trespasser, though 
the warrant be not put in force. And the defendant 
may bring his action to try such right, proceedings in 
the Court below being in the meantime stayed on 
security being given. 


Section 126. > Sect. 126. And be it enacted, that in every case in which the 

How execu- person by whom any such warrant shall be sued out of the 
^1 of war- County Court had not at the time of suing out the same lawful 
possession right to the possession of the premises, the suing out of any 
rtayedf warrant as last aforesaid shall be deemed a trespass by 

him against the tenant or occupier of the premises, although no 
entry shall be made by virtue of the warrant; and in case any 
such tenant or occupier will become bound, with two sufficient 
sureties, to be approved by the Clerk of the Court, in such sum 
as to the Judge shall seem reasonable, regard being had to the 
value of the premises, and to the probable cost of such action, 
to sue the person by whom such warrant was sued out with 
effect and without delay, and to pay all the costs of the pro- 
ceeding in such action in case a verdict shall pass for the 
defendant, or the plaintiff shall discontinue or not prosecute his 
action or become nonsuit therein, execution upon the warrant 
shall be stayed until judgment shall have been given in such 
action of trespass; and if upon the trial of such action of tres- 
pass a verdict shall pass for the plaintiff, such verdict and 
judgment thereupon shall supersede the said warrant. 
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The following may be the form of a Book viii. 

RBCOVEET OF 
TENEMENTS. 

Bond for Staying Warrant of Possession. 

Know alhnen hy these preseniSi that we C,D,^ E.F.^ G.ff,, \the Bond for 
defendant and two swreties'] are jointly held md firmly lomd to worrant of 
A \the plaintiff in the sum of £ [insert the sum approved Possession, 
of by the judge,] to he paid to the said A. ^ or his certain attorney^ 
executors^ adminisWators^ or assigns; for which payment^ to he 
well ami truly made, we hind ourselves and each of us, and each 
and every of our heirs, executors, and administrators, firmly hy 
these presents. 

Dated this day of A. I)., 18 . 

The condition of this obligation is such that if the above 
hounden C. T)., E. F., G. H., shall bring an action of trespass 
against tJte said A., with effect, and without delay, for suing out 
of the County Court a warrant of possession, hearing date the 
day of , and pay all costs of the proceeding m said 
action in case a verdict shall pass for the defendant, or the 
plaintiff shall discontinue or not prosecute his action, or become 
nomuit therein ; that then this present obligation shall he void 
and of none effect, or else to he and remain in full force and 
virtue. 

C. D. (l. s.) 

E. F. (D. s.) 

G. n. (l. 8.) 

Approved of hy me, A.. B., judge of the County Court of . 

(Seal -of the Court.) 

565. Proceedings on the Bond. — These are provided 
by the statute, thus ; — 

Sect. 127. And be it enacted, that every bond given on the Section 127. 

removal of any action out of the County Court, or upon staying Proce^ngs 

the execution of any such warrant of possession as aforesaid, or on the bond 

for staying 

on moving for a new trial, or to set aside a verdict, judgment, warrant of 
or nonsuit, shall he made to the other party to the action at the Possession, 
costs of such other party, and shall be approved by the Judge, 
and attested under the seal of the Court; and if the bond so 
taken be forfeited, or if, upon the proceeding for securing which 
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Book VIII^ such bond was given, the Judge before whom such proceeding 
^TJBNKMKNTs.*^ ^*^6 shall uot Certify upon the record in Court that the 

condition of the bond hath been fulfilled, the party to whom 

the bond shall have been so made may bring an action of debt, 
land recover thereon: provided always, that the Court in which 
such action as last aforesaid shall be brought may by a rule of 
Court give such relief to the parties liable upon such bond as 
may be agreeable to justice and reason, and such rule shall have 
the nature and effect of a defeasance to such bond. 



BOOK IX 


PROCEEDINGS FOR PENALTIES. 


CAP. I. 


PENALTIES. 

The County Courts Act imposes various penalties proc^ieiunos 
for offences under it, and provides the manner of foe 
recovering them, thus : — fenalties. 

Sect. 130. And bo it enacted, that all penalties, fines, and p^aitLs. 
forfeitures by this Act inflicted or authorized to bo imposed — 

(the manner of recovering and applying whereof is not hereby 

otherwise particularly directed) shall, upon proof before any 

justice of the peace having jurisdiction within the county or recovered 

place where the offender shall reside be, or the offence shall justice, **^aiul 

be committed, cither by the confession of the party offending, 

or by the oath of any credible witness, be levied, with the costs 

attending the sunmions and conviction, by distress and sale of 

the goods ^d chattels of the party offending, by warrant under 

the hand of any such justice; and the overplus (if any) after 

such penalties, fines, and forfeitures, and the charges of such 

distress and sale, are deducted, shall be returned, Upon demand, 

imto the owner of such goods and chattels. 

It will be observed that the application must be 
made, either, 

1st. To a magistrate of the County wherein the 
offender resides ; 

Or, 2nd. To a magistrate of the County in which 
the offence was committed, and none other have 
jurisdiction. 
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Book i;^. 566. Mode of Proceeding , — process is as 

follows:— 

* Sect. 134. And be it enacted, that in all cases in which by 

penalty or forfeiture is made recoverable before a 
— Justice of the Peace, it shall be lawful for such Justice to 

‘ summon before him the party complained against, and on such 

iweo?l^^^ summons to hear and determine the matter of such complaint, 
si|mmonBin and on proof of the offence to convict the offender, and to 
of^pSltiesf adjudge him to pay the penalty or forfeiture incurred, and to 
proceed to recover the same, although no information in writing 
shall have been exhibited before him; and all such proceedings 
by summons without information in writing shall be as valid 
and effectual to all intents and purposes as if an information in 
writing had been exhibited. 

5*67. Form of Conviction , — 'ITiis has been expressly 
enacted by the statute so as to prevent formal objec- 
tions. 

Sect. 185. And be it enacted; that in all cases where any 
conviction shall be had for any offence committed against this 
Act the form of conviction may be in the words or to the effect 
following; (that is to say,) 

Be it remembered, that on this day of in 

the year of our Lord A. is convicted before of 

Her Majesty’s Justices of the Peace for the \or before 

a Judge appointed under an Act passed in the year of 

the reign of Her Majesty Queen Victoria, intituled here insert 
the title of this Act,] of having [state the offence'] ; and I [or 
we] the said do adjudge the said to forfeit 

and pay for the same the sum of or to be committed 

to for the space of . Given under 

hand and seal the day and year aforesaid.” 

Sectionl36, Sect. 136. And be it enacted, that no order, verdict, or 

ProcciSings judgment, or other proceeding, made concerning any of the 

notinv^id matters aforesaid, shall be quashed or vacated for want of 
for want of . 
form. form. 

Distress 568. Distress thereon , — After convicjtion a warrant 
thereon. jg issued by the Justice authorizing the levying out 
of the goods and chattels of the offender the amount 


Section 135. 

Form of 
conviction. 
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of the penalties with the costs attending the summons 
and conviction : (section 130.) 

The oflPender may, in default of security, be detained 
till return of warrant of distress. 

Sect. 131. And be it enacted, that if any such penalties, 
fines, and forfeitures respectively shall not be paid forthwith 
upon conviction, it shall be lawful for such Justice to order the 
offender so convicted to be detained in safe custody until return 
can be conveniently made to such warrant of distress, unless 
such offender shall give sufficient security to the satisfaction of 
such Justice for his appearance before him on such day as shall 
be appointed for the return of such warrant of distress, such 
day not being more than eight days from the time of taking 
any such security, which security such Justice shall be empow- 
ered to take by way of recognizance or otherwise as to him shall 
seem fit. 

The distress shall not be unlawful for want of form, 

either shall the party be deemed a trespasser ab 
initio on account of any irregularity. 

Sect. 137. And be it enacted, that where any distress shall be 
made for any sum of money to be levied by virtue of an Act, 
the distress itself shall not be deemed unlawful, nor the party 
making the same be deemed a trespasser, on account of any 
defect or want of form in the information, summons, conviction, 
warrant of distress, or other proceeding relating thereto, nor 
shall the party distraining be deemed a trespasser from the be- 
ginning on account of any irregularity which shall afterwards 
be committed by the party so distraining, but the person 
aggrieved by such irregularity may recover full satisfaction for 
the special damage in an action upon the case. 

669. Commitment, — And in default of distress the 
offender may be committed. 

Sect. 132. And be it enacted, that if upon return of such 
warrant it shall appear that no sufficient distress can be had 
thereupon, or in case it shall appear to the satisfaction of such 
Justice, either by confession of the offender or otherwise, that 
he hath not witliin the jurisdiction of such Justice sufficient 
goods and diattels whereon to levy all such penalties, forfeitures, 
s s 2 


Book IX. 

PaOOKEDXNQS 

FOB 

PENALTIES. 

Cap. 1. 
Pena^ies. 

Section 131. 

In default of 
security, 
offender may 
be detained 
till return of 
warrant of 
distress. 


Section 137. 

Distress not 
unlawful for 
want of form. 


Section 132. 

In default of 
distress, 
offender may 
be committed 
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Book IX. 

PROCEBDIKOS 

FOB 

PENALTIES. 

Cap. 1. 
Penalties. 


costs, and charges, such Justice may, at his discretion, without 
issuing anj^ warrant of distress, commit the offender to the 
common gaol or house of correction for any time not exceeding 
three calendar months, unless such penalties, forfeitures, and 
fines, and all reasonable charges attending the recovery thereof, 
shall be sooner paid and satisfied. 

As to the recovery of penalties before a J udge, see 
antCy Bojok IV. 



CAP. 11. 


LIMITATION OF ACTIONS. 


liOOK IX. 
rAOCEEDINGg 
FOR 

PEKALTIKS. 

Cap. 2. 
Limitation 
of actions. 

Section 13«. 

Limitation of 
actions for 
proceedings 
in execution 
of this act. 


This is provided for by sect. 138, as follows : 

Sect. 138. And for the protection of persons acting in the 
execution of this Act, be it enacted, that all actions and pro- 
secutions to be commenced against any person for anything 
done in pursuance of this Act shall be laid and tried in the 
county where the fact was committed, and shall be commenced 
within three calendar months after the fact committed, and not 
afterwards, or otherwise; and notice in writing of such action, 
and of the cause thereof, shall be given to the defendant one 
calendar montli at least before the commencement of the action; 
and no plaintiff shall recover in any such action if tender of 
sufficient amends shall have been made before such action 
brought, or if after action brought a sufficient sum of money 
shall have been paid into court, with costs, by or on behalf of 
the defendant. 

In order to entitle a party to the protection afforded 
by this section, it is not necessary that the thing done 
should be authorized by the Act, but it is sufficient 
that the defendant had reasonable grounds for be- 
lieving that he was acting in pursuance of the statute, 
and that he did the Act complained of bona fide in 
pursuance of such belief. Mere bonafides, however, 
is not sufficient to entitle any party to the protection 
of pthis section ; but the act done must be of such a 
nature and description, that the party doing it may 
reasonably have supposed that the act gave him autho- 
rity to do it : (see Cann v. Clipperton, 10 A. & E. 582 ; 

JLidster v. Borrow, 9 A. & E. 654 ; Cook v. lueonard, 

6 B. & C. 355, 356.) 139 

Sect. 139. And be it enacted, that if any person shall bring Provision for 
any suit in any of Her Majesty’s Superior Courts of Record in 
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Book IX. respect of any grievance committed by any Clerk, Bailiff, or 
officer of any Court holden under this Act, under colour or pre- 
PENALTXB8. touce of the process of the said Court, and the Jury upon the 
Cap 2. trial of the action shall not find greater damages for the plain- 
twenty pounds, no costs shall bo awarded 

to the plaintiff in such action unless the Judge shall certify in 

Court? Court upon the back of the record that the action was fit to be 
brought in such Superior Court. 

This section only applies to the Clerk, Bailiff, and 
officers of the Court, and does not apply either to the 
Judge or to the suitors. The object in view was, 
probably, to grant to the officers of the Court an 
extra amount of protection on account of their being 
bound to pay implicit obedience to the commands of 
the Judge. It is not, however, easy to reconcile the 
policy of this section with the provision of section 
128. By the latter section it is provided, that in actions 
‘‘ where any officer of the County Court shall be party, 
except in respect of any claim to any goods and chat- 
tels taken in execution of the process of the Court, 
or the proceeds thereof, may be brought and deter- 
mined in any such Superior Court, at the election of 
the party suing or proceeding, as if this Act had not 
been passed.*^ What, then, is the object of this pro- 
viso ? It is evidently to secure the plaintiff against 
all risk of a partial decision by a J udge who might be 
disposed to favour his own officers. But if there be 
any actions against officers in which the Judge would 
be more likely to be partial than others, they are those 
to which section 139 applies. That section, however, 
enacts that the plaintiff shall have no costs if he sues 
in a Superior Court. That the Judge has power to 
certify at the trial does not remedy the inconvenience, 
for it would require very strong circumstances indeed 
to induce a Judge of one of the Superior Courts to 
presume that any inferior Judge would act partially. 



BOOK X 


SUING IN FORMA PAUPERIS. 


A point of very considerable importance in County x. 

Court practice was lately decided by the Court of 
Common Pleas in the case of Chinn (a pauper) v. paupertb. 
Buller (14 L. T. 203.) It is that the Judges of the 
County Courts may allow parties to sue in formd 
pauperis. As this case is the only authority on the 
subject we shall insert it here at length. 

A. M. Shinmr had obtained a rale calling upon the plaintiff, 
who had obtained 1 0/. damages in an action of debt, tried in 
this Court, to show cause why a suggestion should not be 
entered upon the roll to deprive him of costs, on the ground 
that he ought to have sued in the County Court. 

G. AtJdnson now showed cause. — The power to sue in formd 
pauperis is given by stat. 11 Hen. 7, c. 12, but that statute 
applies only to proceetlings by original writ, or by bill, and is 
confined, therefore, to proceedings in the Superior Courts. It 
may be said the County Court is now a Court of Record, but 
the act has made it such, subject to certain regulations. One 
of these is, that the Judges of the Superior Courts may make 
rules and orders, but they have made no .orders in this matter. 

The County Courts Act clearly does not contemplate any per • 
son suing in those Courts who is unable to pay fees, for one of 
the clauses provides that every suitor shall pay the fees named 
in the schedule. Probably this was a casus omissus, 

Maul.i£, J. — Would a person be allowed to sue in fot*tna 
pauperis in the Superior Courts for less than 40/.? I should 
think not. I think the statute of Henry can only apply to 
persons who can properly sue in the Superior Courts. 
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Book X. O* AtUmon. — I can find no authority on the subject. 
*FORMA^ Maule, J. — The 78 th section of the County Courts Act, 

PAUPEBis. which provides that the Judges of the Superior Courts shall 
have power to make rules for regulating the practice of the 
County Courts, enacts, “ and in any case not expressly provided 
for herein, or by the said rule, the general principles of practice 
in the Superior Courts of Common Law may be adopted and 
applied at the discretion of the Judges to actions and proceedings 
in their several Courts.” This shows that the Judges of the 
Superior Courts might, if they had thought fit, have made 
regulations respecting persons suing in the County Courts in 
forma jiauperis. Then, as they have not done so the latter part 
of this seetion provides that the general principles of practice 
in the Superior Courts may be adopted at the discretion of the 
Judges — meaning thereby the Judges of the County Courts — in 
their several Courts. Now the practice of the Superior Courts 
is to exercise a discretionary power as to persons suing informti 
pauperis^ and as no regulation lias been made on the subject, 
that practice may clearly be adopted by the Judges of the 
County Courts. 

Wilde, C. J. — If a pauper has a cause of action involving 
anything special in it, I apprehend he, like any one else, may 
still apply to the Superior Courts for leave to sue there, but 
other^vise, if any class of persons should go to the cheap Courts 
it is paupers, who are not to pay costs. 

By the Court, Rule absolute. 

Who allowed 570. Who allowed to sue in forma pauperiSf and in 
foma cases. — It is provided by 11 Hen. 7, 0 . 12, and 

pauperis, and 23 Hen. 8, c. 15, s. 2, that every poor person, who 
cases!^^ may have cause of action, shall have writs according to 
the nature of his case without paying for the sealing 
or writing the same; and that the Justices shall assign 
him Counsel and Attorney, who, together with the 
ofl&cers of the Court, shall act gratis. The party ap- 
plying must, however, swear that he is not wort| 5/., 
excepting his wearing apparel, and the matter in 
question in the cause. And it has been held to be dis- 
cretionary in the Judge to allow the indulgence or 
not : (Chitty’s Arch. 1121.) 

No defendant can obtain such order except in 
Chancery proceedings. 
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571. f^f^ken admitted. — A party to the suit may be x. 

admitte(3 to sue in forma pauperis at any time during? 

the continuance of the proceed inffs ; but the order has yAwpi Ris. 
no retrospective effect: (2 Chitty’s Arch. 1121.) Whtn 

572. How admitted. — The party may be admitted 
either upon motion in Court or upon petition to the anmiiJtd. 
Judge. The motion or petition should be based upon 

an affidavit stating the cause of action and the grounds 
on which the jjarty claims to be admitted. And in the 
Superior Court a certificate signed by counsel that 
the party has a good cause of action is required : 

(ibid.) 

573. Effect of admission. — The order of admission Effect of 
only extends to the cause in which it is granted, and 

it has no retrospective effect. 

From the time of admission the plaintiff may carry 
on all proceedings without being liable to pay costs 
either to the opposite party or to his own Attorney 
and Counsel (except costs out of pocket to his 
Attorney) and without paying any Court fees. On 
the other hand he will be entitled to costs from the 
defendant if he succeeds, and in the event of his 
recovering more than 5/. his Attorney and Counsel 
will be entitled to their costs. ^ 

5/4. Proceedings in the cause. — The proceedings are procteciinov 
the same as in ordinary cases. tiiv taiis*'. 

575. In what cases compelled to pay Costs or dis- in wimt 
paupered. — If it appears that the plaintiff has no 
meritorious cause of action, or that he has acted vexa- I’nsts o/ ^ 
tiously, the Court may dispauper him ; and since the disicnipcred. 
New Rules a pau})cr plaintiff may be made to pay the 
costs of the (lay for not proceeding to trial : (see 
Ih H. 2 W. 4, r. 10.) 
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Costs to 
abide the 
event of the 
action , 


13 & 14 Viet 
c. 61, 8. 5. 

Fees to be 
token 

according to 
Mchedule. 


FEES AND COSTS. 


The costs of proceedingrs in the County Courts are 
to abide the event of the trial, but the Judge is 
empowered to make any special direction in respect 
thereto, that he may think best. 

Sect. 88. And be it enacted that all the costs of any action 
or proceeding in the Court, not herein otherwise provided for, 
shall be paid by or apportioned between the parties in such 
mannci’ as the .Tudge shall think fit, and in default of any 
special direction shall abide the event of the action, and execu- 
tion may issue for the recovery of any such costs in like manner 
as for any debt adjudged in the said Court. 

The costs in the County Courts may be divided 
into two classes : 

1st. Fees payable to the officers of the Court. 

2nd. Counsel and Attorneys' charges, and expenses 
of witnesses. 

The Court fees are settled by the schedule to the 
Act, and are set forth in page 587- 

Fees under the extended Jurisdiction . — Tliis is pro- 
vided for by section 6 of the new statute 13 & 14 
Viet, c- 61, as follows: — 

Sect. 5. And be it enacted, that there shall be payable on eveiy 
jjrocceding in the Courts holdcn under the said Act of the 
tenth year of Her Majesty, to the Judges, Clerks, and High 
Bailiffs of the several Courts, in every case where the sum 
.sought to be recovered shall exceed twenty pounds, such fees as 
are set down in the schedule marked D. to the said Act of the 
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tenth year of Her Majesty annexed as fees payable upon Boox XI. 
demands exceeding the sum of ten pounds; and the fees on 

every proceeding shall bo paid in the first instance by the 

plaintiff or party on whose behalf such proceeding is to be had 

on or before such proceeding, and in default payment thereof 

shall be enforced by order of the Judge by such ways and 

means as any dob^ or damage ordered to be paid by the Court 

can be recovered; and the fees upon executions shall be paid 

into Court at the time of the issue of the warrant of execution, 

and shall be paid by the Clerk of the Court to the Bailiff upon 

the return of the warrant of execution, and not before : provided Power to 

always, that it shall be lawful for one of Her Majesty’s principal ^ 

Secretaries of State, with the consent of the Commissioners of consent of 

Her Majesty’s Treasury, from time to time to regulate or vary, to ' 

lessen or increase, the fees payable under this Act or the said 

recited Acts, or either of them, in such manner as to him shall 

seem fit: provided also, that all suras payable in the name of 

fees to such officers of the Court as shall be paid by salaries 

shall be paid from time to time to the treasurer of the Court, 

and shall be applied by such treasurer in the manner provided 

by the said Act of the tenth year of Her Majesty. 


Fees of Counsel and Attorney, — These fees are icos of 
regulated by section 91 of the first Act, and section 6 attorney'”^ 
of the Extension Act, and are as follows : • 

In Covenant^ Assumpsit and Debt, 

Cc iinsel. Attorney. 




£. 

s. 

d. 

£. 

5 . 

d. 

Under 2l 


0 

0 

0 

0 

0 

0 

Above 2l. and not exceeding 5/, 

1 

3 

6 

0 

10 

0 

,, 5Z, ,, 

„ 2»l. 

1 

3 

6 

0 

15 

0 

,, 20 /. ,, 

„ 35i. 

2 

4 

6 

1 

10 

0 

,, 35/. ,, 

„ 50/. 

2 

4 

6 

2 

0 

0 

In Trespass, 

or Trespass on 

the Case, 




Counsel. Attorney. 
£. s, d, £, s, d. 

Under 2l 0 0 0 0 0 0 

Above 2l, and not exceeding 5/. 1 3 6 0 10 0 

„ 5/. „ „ 201, 1 3 6 0 15 0 

„ 201. „ „ 50Z. 2 4 6 2 0 0 



5866 


LAW AND PRACTICE OF 


FJook XI. 

FEES AND 
COSTS. 


But the Courts having decided that these fees are 
only for the conduct of the cause in Court, and not 
for the general business of the attorney in the getting 
up of a case, which they raay charge to their client, 
the attorneys of Sheffield have propose^ the following 
scale of fees for adoption by the profession generally 
in County Courts business ; and as uniformity of 
charge is extremely desirable, we introduce it here 
in the hope that it maybe observed by all our readers. 

REPORT OF THE COMMITTEE 

Appointed, at a meeting of solicitors practising in SliefTield, 
held at the Council Hall on the 18th of September, 18.50, to 
fratno a scale of charges, either by commission, or otherwise 
for business to be done in the County Court, and to submit 
the same to a general meeting of tlio profession for further 
consideration. 

After examining the various arguments for and against a 
scale of cliarges by commission, it was deemed most advisable 
both for tlie interests and honour of the profession and for the 
pecuniary advantage of clients, that the princii)le of a com- 
mission or per centage ought not, under present circumstances, 
to be adopted. The committee, therefore, resolved to reconi' 
mend, unanimously, that a scale of fees .should be adopted for 
tJie practice of the County Court, and|p:liat the folbjwing 
schedule should be submitted to the consideration of the pro- 
fession ; — 



Under 

Under 

Under 


201. 


351 


50L 

General Costs. 

s. 

d 

£ 

8. 

d. 

£ 

8. d' 

Letter before action 

Ap})licatiou for Summons out of 

2 

0 

0 

3 

0 

0 

3 6 

district 

3 

4 

0 

6 

8 

0 

10 0 

Instructions for Plaint, and draw- 








ing same 

1 

8 

0 

3 

4 

0 

6 8 

Attending to enter same 

1 

8 

0 

3 

4 

0 

6 8 

Drawing and two copies of Par- 



ticulars of Demand, if under 
three folios 

2 

0 

0 

3 

0 

0 

5 0 
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Under Under Under 

20/. 35/. 50/. 

d. £ 6, d, £ s d. 

If above lliree folios, Ad. per ad- 
ditional folio extra 
Attending searching whether Sum- 
mons served 18^0 3 4 0 t> 8 

Attending bespeaking spas 18 0 34 0 68 

Notice of intention to appear by 

Attorney, copies and service ... 1 0 0 2 0 0 .3 0 

Notice of trial by jury, copies and 

service 10 020 0 30 

Notice to produce, copy and service 10 020 030 

ExaTnIning witnesses, or minutes 

of evidence 3 4 0 6 8 0 10 0 

Attending Court on trial .150 1 10 0 2 0 0 

Attending every adjourned bearing 7 6 0 15 0 1 0 0 

Attending searching luHiks 1 8 0 3 4 0 6 8 

Attending receiving money ont of 

Court 18 034 068 

Attending bespeaking execution, 
and other attendances, when 

necessary, each 1 8 0 3 4 0 6 8 

WUKllE COUNSET. EMPEOYEB. 

Instructions for Brief 18 034 0 68 

Drawing Brief and fair copy, 

105. per Brief sheet 

Attending Counsel 18 034 068 

Attending consultation 3 4 0 6 8 0 10 0 

Attending Court 10 0 0 15 0 1 1 0 
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Confessions anb State- 
ments. 

Instructions for and drawing con- 
fession and fair cojjy, without 
terms. Sect. 8, c. 61 (13 & 14 


Viet.) 

. 3 4 

0 

6 8 

0 

10 

0 

The like witli terms, sect. 9 

. 5 0 

0 

10 0 

0 

15 

0 

Affidavit of signature and oath ... 

. 3 0 

0 

5 0 

0 

7 

6 


Attending Court or Clerk there- 
with 


18 034 0 68 
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Credit to be given to the client for the amount of costs paid 
by defendant by order of the Court. 

The Committee did not consider it necessary to prepare 
specific charges in recovery of temrnentSy replevin, interpleader, 
and trials hy consent, as the practitioner ^11 readily adapt the 
above scale to the requirements of each special case. This re- 
mark is also applicable to the case of a defendant, the above 
scale containing, with a slight change, everything requisite for 
a defence. 

The Committee has left the charge for journeys to distant 
Courts to the discretion of the practitioner. 

With respect to appeals, the Committee did not consider 
that the question was within the jurisdiction of the County 
Courts, but of the Superior Courts at Westmiiiater, whose 
taxing officers will regulate the costs. 
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REDUCTION OF FEES. 

Treasury Order, dated November 15th, 1850. 


By the act of last session extending the jurisdiction of 
County Courts, power was given to one of Her Majesty’s 
Secretaries of State, with the concurrence of the Treasury, 
to remodel the fees payable by suitors. In pursuance of 
these powers. Sir George Grey has, with the assistance 
of the law officers of the Crown, arranged a new and 
reduced scale of fees, which came into operation on the 
25th November. The following is the order : 

Whereas by an act passed in the tenth year of Her present 
Majesty, intituled “ An Act for the more easy Kecovery of Small 
Debts and Demands in England,” it was enacted that for raising a 
fun<l for providing a court-house and offices, and for paying off any 
moneys which might be borrowed as therein mentioned, and the 
interest due in respect thereof, the clerk of every court holden under 
the authority of that act, in which and while it should be necessary 
to raise sucli fund, should demand and receive from the plaintiff in 
any suit brought in that court the sum of sixpence when the debt 
or damage claimed should exceed twenty shillings and should not 
exceed forty shillings, and for every claim exceeding forty shillings 
one-twentieth part thereof, neglecting any sum less than sixpence 
in estimating such twentieth part, or such otlier sum in either case, 
not exceeding the rates thereinbefore mentioned, as one of Her 
Majesty’s principal Secretaries of State, with the consent of the 
Commissioners of Her Majesty’s Treasury, from time to time should 
order : 

And whereas by an act passed in the fourteenth year of lier 
present Majesty, intituled “ An Act to extend the Act for the more 
easy Recovery of Small Debts and Demands in England, and to 
amend the same,” it was enacted that the jurisdiction of tlie several 
courts holden or to be holden under the said act of the tenth year 
of Her Majesty should extend to the recovery of any debt, damage, 
or demand, not exceeding the sum of fifty pounds, and to all actions 
in respect thereof (save and except the several actions specified in 
the proviso in section fifty eight of the tenth year of Her Majesty), 
and that the several powers and provisions of the said act of the 
tenth year of Her Majesty, and of an act passed in the thirteenth 
year ot Her Majesty, intituled “ An Act to amend the Act fur the 
more easy Recovery of Small Debts and Demands in England, and 
to abolish certain inferior Courts of Record,” and all rules, orders, 
and regulations, which had been or might be made in pursuance of 
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Book XI. the said acts or cither of them should extend to all debts, damages, 

FEBs AND and demands which might be sued for in the said courts or any of 
cMw. exceeding the sum of fifty punds, and to all proceedings 

and judgments for the recovery of the same, or otherwise in relation 
thereto respctively, as fully and effectually, to all intents and 
purpses, as the same respctively were then or might be applicable 
to debts, damages, and demands within the jurisdiction of the said 
courts. And that that act and the said recited acts of the tenth 
and thirteenth years of Her Majesty should be read and construed 
as one act, as if the several provisions in the said last>mentioned 
acts contained, not inconsistent with the provisions of the said act 
of the fourteenth year of Her Majesty, had been therein repeated 
and re-enacted: 

In pursuance of the pwers given by the said recited acts, I, Sir 
George Grey, Baronet, one of Her Majesty’s principal Secretaries of 
State, with the consent of Sir William Gibson Craig and Henry Rich, 
Commissioners of Her Majesty’s Treasury, do hereby order, that on 
and after the 25th day of November, 1860, the clerk of every court 
holdcn under the provisions of the said recited acts, shall demand and 
receive from the plaintiff in eveiy.suit brought in that court, sixpence 
when the amount of the debt or damage claimed shall exceed twenty 
shillings and shall not exceed forty shillings, and when the amount . 
of the debt or damage claimed shall exceed forty shillings and shall 
not exceed twenty pounds, one-thirtieth part thereof, and in estimating 
the sum to be demanded and received, every fraction of a pund in 
the amount claimed shall be treated and considered as an entire 
pound ; and that when the amount of the debt or damage claimed 
shall exceed twenty pounds, the same sum 'diall be demanded and 
received as if the amount of the debt or damage claimed were 
twenty pounds only. And on and after the said 25th day of 
November, the sums directed to be demanded and received by the 
fifty-second section of the first recited act shall cease to be payable. 

Dated this 15th day of November, 1850. 

Whereas by an act passed in the tenth year of Her present 
Majesty, intituled, “ An Act for the more easy Recovery of Small 
Debts and Demands in England,” it was enacted that there should 
be payable on every proceeding in the courts holdeu under that act 
to the judges, clerks, and high bailiffs of the several courts by the 
said act established such fees its were set down in a schedule to that 
act annexed, or which would be set down in any schedule of fees 
reduced or altered under the pwer thereinafter contained for that 
purpse, and none other; and it was further enacted that it should 
bo lawful for one of Her Majesty’s principal Secretaries of State, 
with the consent of the Commissioners of Her Majesty’s Treasury, 
to lessen the amount of the fees to be taken in the courts holdcn 
under that act in such a manner as to him should seem fit, and 
again to increase such fees, so that the scale of fees given in the 
schedule to the said act should not be in any case surpassed. 

And whereas, by an act passed in the thirteenth year of Her 
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present Majesty, intitnled “ An Act to amend the Act for the more Book 
easy Recovery of Small Debts and Demands in England, and to ^ 

abolish certain Inferior Courts of Records,” it was enacted that it 
should be lawful for one of Her Majesty’s principal Secretaries of 
State, with the consent of the Commissioners of Her Majesty’s 
Treasury, from time to time to regulate or vary, lessen or increase, 
the fees or sums in the name of fees then payable, or which from 
time to time might be payable, on the several proceedings in the 
courts holden under the said act of the tenth year of Her Majesty, 
to the judges, clerks, and high bailiffs of such courts, and such fees 
or sums might be so regulated from time to time by way of per 
centage on the amount of the demand ; and such Secretary of State, 
with such consent as aforesaid, might from time to time appoint, 
instead of all or any of the fees or sums in the name of fees then 
payable, or which might from time to time be payable as aforesaid, 
other fees or sums by way of per centage or otherwise, and to be 
payable on such proceedings under such last-mentioned act, as such 
Secretary of State, with such consent as aforesaid, might direct. 

And whereas by an act passed in the fourteenth year of Her 
present Majesty, intituled An Act to extend the Act for the more 
easy Recovery of Small Debts and Demands in England^ and to 
amend the same, it was enacted that there should be payable on 
every proceeding in the courts holden under the said act of the 
tenth 3 'car of Her Majesty, to the judges, clerks, and high bailiffs 
of the se /eral courts, in every case where the sum sought to be 
recovered should exceed twenty pounds, such fees as were set down 
in the schedule to the said act of the tenth year of Her Majesty 
annexed, as fees payable upon demands exceeding the sum of ten 
pounds; and that it should be lawful for one of Her Majesty’s 
principal Secretaries of State, with the consent of the Cornrnissioners 
of Her Majesty’s Treasury, from time to time to regulate or vary, 
lessen or increase, the fees payable under that act, or the saitl 
recited acts, or either of them, in such manner as to him should 
scorn fit; and whereas, by the said last-mentioned act it was 
enacted that that act and the said acts of the tenth and thirteenth 
years of Her Majesty should be read and construed as one act, as 
if the several provisions in the said last-mentioned acts contained, 
not inconsistent with the provisions of the said act of the fourteenth 
year of Her Majesty, had been therein repeated and re-enacted. 

In pursuance of the powers given by the said recited acts, 

I, Sir George Grey, Baronet, one of Her Majesty’s principal 
Secretaries of State, with the consent of Sir William Gibson 
Craig, Baronet, aiul Henry Rich, two of the Commissioners 
of Her Majesty’s Treasury, whose names are hereunto sub- 
scribed, do hereby order and appoint that on and after the 
25th day of November, 1850, the fees, or sums in the name 
of fees, in the schedule to the said act of the tenth year of Her 
Majesty mentioned, shall cease to be payable, and that in lieu 
thereof the fees, or sums in the name of fees, mentioned in the 
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table following shall be payable on the proceedings in the courts 
holden under the provisions of the said acts of the tenth, thirteenth, 
and fourteenth years of Her Majesty respectively. And that the 
fees, or the snms in the name of fees, mentioned in the said table 
(with the exception of the fees called in the said table ^4iigh 
bailiff’s fees ”), shall in each court bo appointed and divided as 
follows: — Nineteen-fortieth parts thereof to be. the judge’s fees, 
and to be applied as the judge’s fees are now applicable; nineteen- 
fortieth ^arts thereof to be the clerk’s fees, and to be applied as the 
clerk’s fees are now applicable in such court; and two-fortieth parts 
thereof to be the high bailiff’s fees, to be applied as the high 
bailiff’s fees are now applicable in such court. And that the fees 
called “ high bailiff’s fees ” in the said table shall be taken by the 
high bailiff for their own use. 


TABLE OF FEES TO BE TAKEN IN THE COUNTY COURTS 
ESTABLISHED BY 9 AND 10 VICT. C. 95, ON AND AFTER 
THE 25tH DAY OF NOVEMBER, 1850. 

N. B. In cases within the ordinary jurisdiction of the courts, 
the undermentioned poundage and fees are to be taken ; but w'here 
tlie sum demanded is above twenty pounds, the poundage is to be 
taken on twenty pounds only. All fractions of a pound, for the 
purpose of calculating the poundage, shall be treated as an entire 
pound. 

For every summons; sevenpence in the pound on the amount of the 
demand. 

For every application for a summons out of the district; threepence 
in the pound on the amount of the demand. This sum to include 
every fee for such application. 

Notice. — No other fee whatever is to be taken on the entry of a 
plaint^ except for service by the high bailiffs and for affidavit of 
service out of the distrnct. 

For every hearing without a jury; twenty-six pence in the pound 
on the amount of the demand. 

For every hearing with a jury; thirty-eight pence in the pound on 

the amount of the demand. 

* 

Judgments by consent under the 13th & 14th Viet, c. 61, ss. 8, 9, 
and judgments upon applications in the nature of sci.fa.y to be 
charged the same fee as on the hearing of a cause without 
a jury. 

Notice. — No other fee whatever is to be taken for the hearing or 
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trial of a cause, except for the service of the order by the high 
bailiff. 

For every subpoena (each witness); two shillings, without reference 
to the amount of the demand. 

For entering and giving notice of a special defence; eighteenpence, 
without reference to the amount of the demand. 

For any adjournment of a cause or other matter to another court, 
at the request of either party; threepence in the pound on the 
amount of the demand. 

For paying money into or out of court, whether before or after 
judgment, on each payment not exceeding ten shillings, one 
penny; and on each payment above ten shillings, twopence in 
the pound on the amount of the payment. 

For notice to be given, by prepaid post letter, to plaintiff, of every 
payment whatever made into court, twopence, without reference 
to the amount of the payment; out of this fee the postage of 
such letter is to be paid by the clerk. 

For issuing any warrant, attachment, or execution; twopence in 
the pound on the amount for which such warrant, attachment, 
or execution issues. 

For taking recognizance, bond, or security for costs; fourpence in 
the pound on the amount of the demand. 

For inquiring into the sufficiency of suredes; sixpence in the pound 
on the amount of the demand. 

For application for new trial, or to set aside proceedings; sixpence 
in the pound on the amount of the demand. 

For every summons for commitment, under the 9 th and 10th Viet, 
c. 95, s. 98; sixpence in the pound on the amount of the original 
demand then remaining due. 

For every hearing of the matters mentioned in such summons for 
commitment; one shilling in the pound on the amount last 
aforesaid. 

Notice. — No othsr fees than the above to be taken, on any account 
whatever, except the high bailifTs fees for service. No applica- 
lion to the court is to be charged with a fee except those above 
mentioned. No increase of fees shall be made by reason of there 
being more than one plaintiff or defendant. 
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HIGH HAILIFF’S FEES. 

For serving summons, order, or subpoena, within two miles of the 
cdurt house; one penny in the pound on the amount of the de- 
mand, except for the service of a summons under the 9 & 10 
Viet. c. 95, 8. 98, when the poundage is to be calculated on the 
amount of the original demand then remaining due. 

For such service, if beyond two miles, then extra for every 
additional mile; sixpence, without reference to the amount 
of the demand. 

For affidavit of service of summons out of the jurisdiction; one 
shilling, witliout reference to the amount of the demand. 

For execution of every warrant or attachment against the goods or 
body within two miles of the court house; one shilling in the 
pound on the amount for which such warrant or attachment 
issues. 

For such execution, if beyond two miles then extra for every 
additional mile; sixpence, without reference to the amount 
for which such warrant or attachment issues. 

For keeping possession of goods till sale, p3r day (including expense 
of removal, storage of goods, and all other expenses whatever) 
not exceeding five days; sixpence in the pound on the amount 
for which the execution issues. [This, however, does not apply 
to cases of interpleader in which the costs and expenses of pos- 
session are in the discretion of the judge.] 

For carrying every delinquent to prison, including all expenses 
and assistants ; one shilling per mile, without reference to the 
amount mentioned in the warrant. 

For issuing warrant to clerk of another court; two shillings and 
sixpence, without reference to the amount mentioned in the 
warrant. 

N. B. — Where the plaintiff recovers less than the amount of 
his claim, so as to reduce the scale of costs, the plaintiff to pay the 
difference. 

The several fees payable on proceedings in replevin to be regu- 
lated on the above scale, by the amount distrained for, and on pro- 
ceedings for the recovery of tenements, by the yearly rent or value 
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of the tenement sought to be recovered; but in neither case to Book XI. 
exceed the fees payable on a demand of twenty pounds. 

In cases of extraordinary jurisdiction, given to the court by the 
consent of parties to the trial of questions under the 13 & 14 Viet, 
c. 61, s. 17, the poundage shall l)e taken in every such case on the 
sum of fifty pounds. 

In cases of interpleader, the summons is to be issued to the high 
bailiff gratis, and the poundage for the hearing is to be estimated 
on the value of the goods claimed, which, in case of dispute, is to 
be assessed by the judge. The costs, however, of the summons, 
estimated on the above-mentioned value, shall be included in the 
general costs, which may, in the discretion of the judge, be awarded 
at the hearing. 

Dated this 15th day of November, 1850. 

G. Grey, 

One of Her Majesti/a Principal Secretar^s of State. 

W. Gibson Craig, 

H. Rich, 

Commissionei's of Her Majesty's Treasury. 
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The County Court Amendment Act (12 & 13 Viet, 
c. 101, s. 6),. authorizes one of Her Majesty’s principal 
Secretaries of State, with the consent of the Lords of 
the Treasury, to alter and reduce the amount of the 
above fees. 

The section is as follows : — 

Sect. 6. And be it enacted, that it shall be lawful for one of 
Her Majesty’s principal Secretaries of State, with the consent 
of the Commissioners of Her Majesty’s Treasury, from time to 
time to regulate or vary, lessen or increase, the fees or sums in 
the name of fees now payable, or which from time to time may 
be payable, on the several proceedings in the Courts holdcn 
under the said Act of the tenth year of Her Majesty to the 
Judges, Clerks, and High Bailiffs of such Courts, and such 
fees or sums may be so regulated from time to time by way of 
per-centage on the amount of the demand; and such Secretary 
of State, with such consent as aforesaid, may from time to time 
appoint, instead of all or any of the fees or sums in the name 
of fees now payable or which may from time to time be payable 
as aforesaid, other fees or sums by way of per-centage or other- 
wise, and to be payable on such proceedings under such last- 
mentioned Act as such Secretary of State with such consent as 
aforesaid may direct. 

And a similar proviso is contained in section 5 of 
13 & 14 Viet. c. 61 ; — 

Sect. 5. And be it enacted, that there shall be payable on 
every proceeding in the Courts holden under the said Act of the 
tenth year of Her Majesty, to the Judges, Clerks, and High 
Bailiffs of the several Courts, in every case where the sum 
sought to be recovered shall exceed twenty pounds, such fees as 
are set down in the schedule marked D. to the said Act of the 
tenth year of Her Majesty annexed as fees payable upon demands 
exceeding the sum of ten pounds; and the fees on every pro- 
ceeding shall be paid in the first instance by the plaintiff or 
party on whose behalf such proceeding is to be had on or before 
such proceeding, and in default payment thereof shall be enforced 
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by order of the Judge by such Trays and means as any debt or Book XI. 

damage ordered to be paid by the Court can be recovered ; and 

the fees upon executions shall be paid into Court at the time 

of tlie issue of the warrant of execution, and shall be paid by 

the Clerk of the Court to the Bailiff upon the return of the 

warrant of execution, and not before: provided always, that it i>owcr to 

shall be lawful for one of Her Majesty’s principal Secretaries of 

State, with the consent of the Commissioners of Her Majesty’s consent of 

Treasury, from time to time to regulate or vary, lessen or Jo aUer'f^'Z’ 

increase, the fees payable under this Act or the said recited 

Acts, or either of thorn, in such manner as to him shall seem 

lit: provided also, that all sums payable in the name of fees to 

such odicers of the Court as shall be paid by salaries shall be 

paid from time to time to the treasurer of the Court, and shall 

ho applied by such treasurer in the manner provided by the 

said Act of the tenth year of Her Majeky. 

570-7 • Costs for non-attendance of Plaintiff . — Pro- 
vision is made by section 10 of the Extension Act 
for the case of plaintiffs neglecting to attend at the 
hearing, as follows : — 

Sect. 10. And bo it enacted, that in every case whore the 13 it 14 Viet. 

plaintiff sliall not appear, cither by himself or his attonujy, s. 10. 

upon the day of tlic return of any summons for hearipg, or at 

any continuation or ad journment of the said hearing, and the do not appear 

defend.'iiit shall apjiear cither by himself or his attorney upon hearing?^ 

such day of hearing, contiimation, or adiourmnent, it shall be 

. awarded to 

lawful for the Judge to award to the defendant or to his attor- defendant for 
ney, by way of costs of his attendance and satisfaction for his anVattend 
trouble, sueli sum as the Judge in his discretion shall think ance. 
fit; and the sum so awarded shall bo recoverable from the 
})laintiff by such ways and means as any debt or damage ordered 
to be paid by the same Court can be recovered. 

We have already seen that it is within the discre^ 
tion of the Judge to allow or disallow costs. This 
discretion should be governed by certain fixed 
principles, and it is desirable that as great uniformity 
of practice as possible should prevail in the different 
Courts in this respect. We shall, therefore, subjoin 
here some of the reported decisions on the subject. 
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in Vkhich 
general 
costs have 
been allowed. 

'fhmm V 
Evans, 


Scofi^y 

PhtUipa. 


Andrew v. 
Uockmg. 


Jenkim v 
Owen 


i^parhnj v. 
lievan 


578. Instances in which general Costs have been 
allowed.^yfhcTa the cause was struck out for the 
non-appewanoe of the plaintiff, the defendant was 
allowed am costs a sum equivalent to the mileage and 
his day’s labour according to the scale allowed for 
witnesses: (Thomas v. Evans^ 1 C. C, Ch. 4.) Pern- 
* brokeshire. 

In a case where the plaintiff withdrew his plaint 
after r receiving notice of a special defence, the defen- 
dant was held entitled to his costs up to the period 
of such withdrawing: (Scott v. Phillips, 1 C. C. Ch. 
39.) Dorsetshire. 

In Andrew v* Hocking (1 C. C. Ch. 39), the action 
having been abandoned, the Judge of the Cornwall 
Court allowed the costs, but not the fee for applying 
for them. 

Where the plaintiff was nonsuited in consequence 
of not calling the attesting witness to a promissory 
note, the defendant was allowed his costs. (Jenkins 
V. Owen (1 C. C. Ch, 81.) Cardiganshire. 

The Judge of the Essex Court, in the case of 
Sparling v. Sevan (1 C. C.Ch. 342), held that a notice 
by the plaintiff to the defendant that he should apply 
to the Court for an adjournment of the hearing, will 
not deprive the defendant of his right to costs for 
attendiiig at the return of the summons, when such 
adjournment was served and granted. 


Dyer v 
Cooper, 


In a case where the defendant left the amount of 
the claim at the plaintiff’s house during his absence, 
in the interval between the issuing and the service of 
the summons, the plaintilf was allowed his costs : 
(Dyer v. Cooper, 1 C. C. Ch. 24.) Hampshire. 


Where the plaint was entered at eleven and the 
debt paid at two, though no summons had been 
served, the defendant was held liable to pay the 
Snmshuryy, costs : (Sttinsbury V. Wheeler, 1 C. C. Ch, 106.) 

Wiltshire. The Judge of the Warwickshire Court, 
however, held otherwise : (Anon. 9 L. T. 88.) 


Anon 
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An attorney first sued in the Superior Court, then book xi. 
on the judgment, and then in the Counly Court. Mr. *■ 

Chilton {GreenwicJi)y reftised to allo^ the plaintiff * 

his costs : (Lewis v. Buckland, 1 C. C. Gh. 318.) 


Instances where General Costs have 

BEEN DISALLOWED. 

In a case where the plaint was struck out, on ac- 
count of the non-appearance of the parties on the 
day of hearing, it was held that the defendant wias 
not entitled to his costs : (Cox v. Ratcliff C. C. Ch. 

173.) Surrey. , 

In the case of Fesemeyer v. Clarke C. C. Ch. 15,) Fesiemeyer v. 
in the City of London Court, it was held that the de- 
fendant is not entitled to his costs where the plaintiff 
does not appear to support his plaint, without giving 
himself a locus standi, by appearing and paying the 
amount of fees paid by the plaintiff, upon which the 
plaint will be called on, the cause struck out, and the 
defendant allowed the costs of the day, including the 
attendance of his attorney. It was also held that 
the plaintiff will not be allowed the costs of attorney 
and witnesses where the defendant admits the debt, 
unless he has previously refused to do so, and so 
rendered their attendance necessary. 

The Judge of the Cardiganshire Court ruled in the 
case of Evans v. Evans (1 C. C. Ch. 1), that the Fvamv 
Court cannot give costs where the jurisdiction is 
ousted by a question of title. The same was also 
held in the case of Davies v. Howard (Caermarthen- 
shire), and in Lewis v. Sheppard (Caermarthenshire), i^wis v.’ 
the same Judge would not allow costs, where the iiheppard. 
summons was dismissed as a nullity. The receipt 
of costs, however, is an admission of the jurisdiction 
of the Court, and concludes the recipient from after- 
wards questioning it : (Sparrow v. Reed, Bail Court, sparrow v. 
1 C. C. Ch. 262.) Reed. 

Where an Attorney first sued in a Superior Court, 
then on the judgment, and then in the County 
Court, the Judge of the Greenwich Court disallowed 
the costs: (Lewis v Buchland, I C. C. Ch. 318.) Lewis y. 

Where the defendant does not appear, the plaintiff Bw^Uand. 
will not be allowed costs without paying the hearing HoidUch v. 
fee ; (Holditch v Brookbank, 2 C. C. Ch. 182.) Brookbank. 
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Furtden y. 
Dunn, 


Spain y. 
Lawrence, 


A-iWu. 


Anon. 

BaUois V. 
CuUuxnc. 


Anon. 


Buchanan y. 
lioberts. 


Fe^s to 
counsel. 


Smith V. 
Willis. 


Instances where Attorneys* Costs 

HAVE been allowed. 

In a case where the debt claimed exceeded 405., 
but less was recovered, the attorney was held entitled 
to his costs : {Fursden v. Dunn^ 1 C. C. Ch. 39 ) 
Devonshire. 

Where the debt was under 5^., although no costs 
of Attorney were allowed, costs for preparing evi- 
dence, such as a certificated extract, were allowed : 
(Smin v. Lawrence, 1 C. C. Ch. 65.) East Kent. 

The Judge of the Derbyshire Court held that the 
attorney’s fee could not be sdlowed as costs in the 
cause, unless more than 5/. are recovered. 

It was ruled in an Anonymous case (I C. C. Ch. 1), 
in Devonshire, that where professional men were em- 
ployed on both sides, their costs would be allowed as 
a matter of course ; but when on one side only, there 
must be a special application. And the Judge of the 
Cardiganshire Court directed that if parties did not 
know how to proceed, they must get professional as- 
sistance, the costs of which would be allowed when 
the Court had power : (Anon. ] C, C. Ch. 1.) 

In the case of Ballois v. Culhane (1 C. C. Ch. 265,) 
the Judge of the West Kent Court declared that he 
would allow the costs of an Attorney in every case 
where points of law were likely to arise. 

In a case at Southampton (Anon. 9 L. T. 62), the 
costs of an Attorney, who appeared for the defendant, 
were allowed under the 79th section of 9 & 10 Viet, 
c. 95 ; the attendance of the Attorney being deemed 
that of the defendant. 

The 91st section of 9 & 10 Viet. c. 95, applies only 
to costs as between party and party, and an Attorney 
will be permitted to recover in this Court his regular 
costs for professional services in getting up and con- 
ducting a case there for his client : (Buchanan v. Roberts, 
2 C. C. Ch. 156.) 

579* Fees to Counsel. — In cases where a barrister is 
employed, the Judge of the Wiltshire Court declared 
that he would allow the Attorney’s fee for instructing 
counsel as well as the fee to counsel ; (Smith v. Willis, 
1 C. C. Ch. 175.) And the same practice has been 
adopted in Berkshire. 

In an action brought to recover possession of a 
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tenement let at 6L a year, the costs of counsel and 
Attorney were allowed in Jones v. Roderick (1 C. C. 
Ch. 1.) Cardiganshire. 

When two counsel are employed for a party in a 
cause, one only will be allowed on taxation in the 
Warwickshire Court: {Anon. 1 C. C. Ch. 126.) 

Storks, Seijt., ruled that where a witness for the 
plaintifiP does not appear, although subpoenaed, and the 
case is adjourned, the Court will allow the fee of the 
defendant’s counsel as costs of the day: (Graham v. 
Bunn, 2 C. C. Ch. 182.) 

Instances where Attorneys’ Costs have 

BEEN DISALLOWED. 

It was held by the Judge of the Essex Court in 
Astley V. Tiffin (l C. C. Ch. 3), that the Judge 
had no power to give costs of appearing by attorney 
to a successful defendant in a plaint for the recovery 
of a tenement. 

The costs of an attorney will not be allowed in the 
Shoreditch Court {London), unless the matter is con- 
tested, even though the party have reason to believe 
it will, and comes prepared: {Washington Salter- 
whaite, 1 C. C. Ch. 105.) 

In the case of Dunn v. Davies (1 C. C. Ch. 6l), 
Mr. Temple {Staffordshire) refused to allow the 
costs of the plaintiff’s attorney, though the debt 
amounted to 20/. (reduced, for the purpose of suing, 
from double the amount), saying, that as to costs, he 
would take the defendant’s^^ circumstances into con- 
sideration. 


580. Costs of Witnesses . — The scale of allowance 
in the schedule is as follows : 

£ s. d. 

Gentlemen, merchants, bankers, and 

professional men 0 7 6 

Tradesmen, auctioneers, accountants, 

clerks and yeomen 0 5 0 

Journeymen, labourers, and the like 0 2 0 

Travelling expenses per mile, one way 0 0 6 

The J udge of the Dartford Court, in Jones v. King 
(1 C. C. Ch. 85), allowed the costs of witnesses, 
though the money was paid into Court within the five 
days. 
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In Bdlme v. Berkeley (1 C. C. Ch. 265), the 
Jud^e of the Gloucestershire Court allowed to wit- 
nesses out of the district, who were obliged to leave 
home the day previous to the trial, payment for half 
a day going to, and half a day returning from, attend- 
ing the trial, and single mileage. 

581 . Costs of Parties to the Suit examined as Wit- 
nesses. — It was held in the above case of Balme v. 
Berkeley y that a party to the suit, if a material witness, 
is entitled to his costs as other witnesses. It is, how- 
ever, a rule of Court in Pembrokeshire, that parties 
to the suit, attending as witnesses, will not be allowed 
their expenses. And in Perry v. Morgan (9 L. T. 62), 
costs were refused to the wives of the parties attending 
as witnesses. 

582 . Security for Costs. — ^The'^Judge of the Glouces- 
tershire Court, in the case of Abrams v. Kimberley 
(2 C. C. Ch. 232 ), held that the Court has power, 
under the 78th section of 9 & 10 Viet. c. 95, to make 
an order for a foreigner to give security for costs, if 
it shall think fit. But at the same time the Judge 
stated that no order to give security will be made 
unless a notice be given to the other party to the 
action a reasonable time before the motion is made. 

Where plaintiff resides in Jersey, the Court will 
require him to give security for costs : (Simpson v. 
Marten, 2 C. C. Ch. 157.) 



BOOK XII 


COGNOYIT ACTIONEM. OR CONFESSION 
OF DEBT. 


Sections 8 and 9 of 13 & 14 Viet. c. 61 , provide 
means whereby a defendant may avoid the expense 
and annoyance of a trial by confessing the debt, or 
entering ^to such arrangements as he and the plain- 
tiff may S^ree upon, to be enforced by the process of 
the Court. 

Sect. 8. And be it enaefted, that any person against whom a 
plaint shall be entered in any County Court may, if he think fit, 
whether ho be summoned upon such plaint or not, in the 
presence of the Clerk or Assistant Clerk of the Court in w'hich 
such plaint shall have been entered, or one of their Clerks 
respectively, or in the presence of an attorney of one of the 
Superior Courts, sign a statement , confessing and admitting the 
amount of the debt or demand for wdiich such plaint shall have 
been entered, and such Clerk or Assistant Clerk shall, as soon 
as conveniently may be after receiving such statement, send 
notice thereof to the plaintiif, by the post or by causing tlie 
same to be delivered at his usual place of abode or business, 
and thereupon it shall not be necessary fur the said plaintiff to 
prove the debt or demand so confessed and admitted as afore- 
said, but the Judge of such Court, at rhe next sitting of such 
Court, whether the parties or either of them attend such Court 
or not, shall, upon proof by affidavit of the signature of the 
party, if such statement were not made in the presence of the 
Clerk or Assistant Clerk, proceed to give judgment for the 
debt or demand so confessed and admitted, in the Stamc manner, 
and subject to the same conditions, as if he had tried the cause 
and given judgment thereupon, under the provisions of the .snid 
first-recited Act. 
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The following are suggested as forms applicable to 
the provisions of this section : 

Form of Confession of Debt or Demand. 

No. 

In the County Cowt of at 

CA. B.f Plaintiff, 
Between < and 

tC. D., Defendant. 

/, C. jD., the above-named defendant, do hereby confess and 
admit the debt [or demand, as the case may be,] in this action 
to the amount of £ 

{Signed) C. D., Defendant. 

Signed by the said C. D., bn this day of in the 

presence of E. F., Clerk of the Comity Court of [or, an 

attorney of the Court of Queen's Bench at tFe5i7nm.^r.] 

Witness, E. F. 


Notice by Clerk op Confession of Debt. 

No. 

In the County Court of at 

iA. B., Plaintiff, 
Between -< and 

( C. D., Defendant. 

Sir, — I hereby give you notice that I have received from 
the above-mined defendant a statement, whereby he confesses 
and admits the debt [or demand~\ in this suit to the amount 
of£ 

And, take notice, that it will not he necessary for you to prove 
the said demand so confessed and admitted as aforesaid, but the 
judge of the said court will, at the next sitting thereof whether 
you shall appear or not, upon due proof of the signature of 
the defendant, proceed to give judgment for the demand so 
confessed and admitted. 

. Yours, fc., 

E. F., Clerk. 

To the above-named Plaintiff. 

Dated 
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The form of Affidavit may be as follows 

No. 

In the County Court of ,at , 

r ^1. j5., Plaintiffs 
Between < and 

C C. Z>., Defendant. 

E. F.j of , in the county of , gentleman^ 

makeih oath and saith that the signature , to the 

statement of confession of debt hereunto annexed^ is the 
proper handwriting of C. D., the above-named defendant 
and that the same was made in the presence of this de- 
ponent. 

Sworn at , in the county of , this day 

of j 1850, before me. 


Sect. 9. And be it enacted, that if the person against whom 
a plaint shall be entered in any County Court can agree with 
the person on whose behalf such plaint shall have been entered 
upon the amount of tlie debt or demand in respect of which 
such plaint shall have been entered, and upon the terms and 
conditions upon which the same shall be paid or satisfied, it 
shall be lawful for such persons respectively, in the presence of 
the Clerk or Assistant Clerk of the Court in which such plaint 
shall have been entered, or one of their Clerks res])ective]y, or in 
the presence of an Attorney of one of the Superior Courts, to 
sign a slaterncnt of the amount of the debt or demand so agreed 
upon between such persons respectively, and of the terms and 
conditions upon which the same shall he paid or satisfied, such 
Clerk or Assistant Clerk shall receive such statement, and 
shall thereupon, upon proof by affidavit of the signature of the 
party, if such statement were not made in the presence of the 
Clerk or Assistant Clerk, enter up judgment for the plaintiff 
for the amount of the debt or demand so agreed on, and upon 
the terms and conditions mentioned in such statement; and 
such judgment shall to all intents and purjwises be the same, and 
have the same effect, and shall bo enforced and enforceable in 
tlie same manner, as if it had been a judgment of the Judge of 
the said Court. 
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The form of Statement may be as follows : — 

No. 

In the County Court of , at 

C .4. i)'., Plaintiff, 
Between- < arid 

C C. />., Deftndani. 

It is this day stated and agreed hetweefi the plaintiff and 
the defendant in this suit that the amount of the [debt or 
detnoTid] due to the said plaintiff is £ , and that the 

terms and conditions on which the said sum (f £ 
is to be paid are as follows: — [Hem insert terms and con- 
ditions.] Witness the hands of the parties this day 

of 18 . (Signed^ 

A. B., Plaintiff, 

C. D., Defendanf. 

Signed by the said and , on this day 

of , in the presence of E. F., Clerk of the County 

Court of , [or, an attorney of the Court, ifc., a.s the 
caae may be.] 

Witness, E, F. 

The Affidavit may be in the same form as ante, 
}), 508a. 



APPENDIX. 




APPENDIX 

STATUTES EELATING TO COUNTY COUBTS, 

9 & 10 VICT. c. 95. 


An Act for the more easy Recovery of Small Debts and De- 
mands in England . — \2^ih August^ 1846.]] 

WHEREAS sundry Acts of Parliament have been passed from 
time to time for the more easy and speedy recovery of Small 
Debts within certain towns, parishes, and places in England: 
and whereas by an Act passed in the eighth year of the reign 
of Her Majesty, intituled “ An Act to amend the Laws of In- 
solvency, Bankruptcy, and Execution,” arrest upon &ial process 
in actions of debt not exceeding twenty pounds was abolished, 
except as to certain cases of fraud and other misconduct of the 
debtors therein mentioned : and whereas by an Act passed in 
the ninth year of the reign of Her said Majesty, intituled “ An 
Act for the better securing the Payment of Small Debts,” further 
remedies were given to judgment creditors, in respect of debts 
not exceeding twenty pounds, for the discovery of the property 
of debtors, and punishment of frauds committed by them ; and 
whereas by the last-mentioned Act Her Majesty is enabled, with 
the advice of her Privy Council, to extend the jurisdiction of 
certain Courts of Requests and other Courts for the Recovery of 
Small Debts to all debts and demands, and all damages arising 
out of any express or implied agreement, not exceeding twenty 


7 & 8 Vlct- 
c. 96. 


8 A 9 Viet, 
c. 127. 
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pounds, and also to enlarge and in certain cases to contract the 
district of such Courts, and make certain other alterations in the 
practice of such Courts in manner in the now-reciting Act 
mentioned; and it is expedient that the provisions of such 
Acts should be amended, and that one rule and manner of pro- 
ceeding for the recovery of small debts and demands should 
prevail throughout England : and whereas the County Court is a 
Court of ancient jurisdiction having cognizance of all pleas of 
personal actions to any amount by virtue of a writ of justicies 
issued in that behalf: and wdiereas the proceedings in the 
County Court are dilatory and expensive, and it is expedient to 
alter and regulate the manner of proceeding in the said Courts 
for the recovery of small debts and demands, and that the 
Courts establislied under the recited Acts of Parliament, or such 
of them as ought to be continued, should be holden after tlie 
passing of tiiis Act as branches of the County Court under the 
provisions of this Act, and that power should be given to Her 
Majesty to effect these changes at such times and in such 
manner as may be deemed expedient by Her Majesty, with the 
advice of her Privy Council: be it enacted by the Queen’s most 
excellent Majesty, by and with the advice and consent of the 
Lords spiritual and temporal, and Commons, in this present 

Her Majesty Parliament assembled, and by the authority of the same, that 

may order '' ^ 

this Act to it shall be lawful for Her Majesty, with the advice of her Privy 

SteSion Council, from time to time to order that this Act shall be put in 
force in such county or counties as to Her Majesty, with the ad- 
vice aforesaid, from time to time shall seem fit; and this Act 
shall extend to those counties concerning which any such order 
shall have been made, and not otherwise or elsewhere : provided 
always, that no Court shall be established under this Act in the 
city of London. 


Counties to 2. And be it enacted, that it shall be lawful for Her 
intodis- Majesty, with the advice aforesaid, to divide the whole or part 
tricts. Qf any such county, including all counties of cities and counties 
of towns, cities, boroughs, towns, ports, and places, liberties and 
franchises therein contained, or thereunto adjoining, into dis- 
tricts, and to order that the County Court shall be holden for 
the recovery of debts and demands under this Act in each of 
such districts, and from time to time to alter such districts as to 
Her Majesty, with the advice aforesaid, shall seem ht, and to 
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order from time to time that the number of districts in and for 
which the Court shall be holden shall be increased until the 
whole of such county shall be within the provisions of this Act, 
and with the advice aforesaid to alter the place of holding any 
such Court, or to order that the holding of any such Court be 
discontinued, or to consolidate any two or more of such dis- 
tricts, and from time to time, with the advice aforesaid, to 
declare by what name and in what towns and places the County 
Court shall be holden iii each district; and if it shall appear 
to Her Majesty that any part of any county, liberty, city, 
borough, or district may conveniently be declared within the 
jurisdiction of the County Court of an adjoining county, it 
shall be lawful for Her Majesty, with the advice aforesaid, to 
order that such part shall be taken to be within the jurisdiction 
of the County Court holden for the purposes of this Act 
for sucli adjoining county in and for such district as Her 
Majesty shall order, in like manner as if it were part of such 
adjoining county. 

3. And be it enacted, that every Court to be holden under Courts held 

this Act shall have all the jurisdiction and powers of th6 Act tohavo 

County Court for the recovery of debts and demands, as altered 

' jurisdiction 

by this Act, throughout the whole district for which it is as County 
holden, and there shall be a Judge for each district to be created uTbe^ourts 
under this Act, and the County Court may b^ holden simul- Record, 
tancously in all or any of such districts; and every Court 
holden under this Act shall bo a Court of Record. 

4. And be it enacted, that for all purposes, except those preserving 
which shall be within the jurisdiction of the Courts holden 

under this Act, the County Court shall be holden as if County 
this Act had not been passed; and all proceedings commenced 
in the County Court of any county before the time when any 
Court shall be holden under this Act in such county may be 
continued, executed, and enforced against all persons liable 
thereunto, in the same manner as if they had been commenced 
under the authority of this Act. 

5. And be it enacted, that it shall be lawful for Her Ma- Her Majesty 

jesty, with the advice of her Privy Council, to order that SiTcJwt 

any Court holden for the recovery of small debts or demands binder Acts 
„ n in schedules 



IV 


APPENDIX. 


(A.) and (B.) 
to be held as 
a County 
Court, find 
may assijm 
a district to 
the same. 


When a 
Court shall 
be estab- 
lished under 
this Act, 
recited Acts 
and all other 
Acts affect- 
ing Its juris- 
diction, 
repealed. 


Proceedings 
under former 
Acts to be 
valid. 


within the provisions of any Act cited in either of the schedules 
annexed to this Act, and marked (A.) and (B.) respectively, 
shall be holden as a County Court; and it shall be lawful for 
Her Majesty, with the advice aforesaid, to assign a district to 
every such Court, either greater or less than the district in 
which the Court liolden under the provisions of any such Act 
now has jurisdiction, and to alter the place of holding any such 
Court, or to order that any such Court be abolished; and 
every such Court shall continue to be holden under the Act 
according to which it is now constituted or regulated until 
the time mentioned in any such order which shall be made 
with reference to such Court; and from and after the time 
mentioned in any such order the Act or Acts under which such 
Court is now constituted, so far as the same relate to the 
establishment or jurisdiction or practice of a Court for the 
recovery of small debts or demands, shall be repealed, Imt not 
so as to revive any Act thereby repealed; and such Court so 
ordered to he holden as a County Court shall thenceforth be 
holden as a County Court under this Act, and in all respects as if 
it had been originally constituted under the provisions of this Act. 

6. And be it enacted, that as soon as a Court shall have 
been established in any district under this Act, and also at 
the time mentioned in any such order which shall have been 
made as aforesaid for holding any of -the Courts mentioned in 
either of the said schedules as a County Court under this Act, 
the several provisions and enactments of the said Acts of Par- 
h ament of the eighth and of the ninth year of the reign of Her 
Majesty, and of every other Act of Parliament heretofore passed, 
so far as the same respectively relate to or affect the jurisdiction 
and practice of the Court so established or ordered to he holden 
as a County Court, or give jurisdiction to any Court, or to any 
Commissioner of the Court of Bankruptcy, with respect to 
judgments or orders obtained in the Court so establislied or 
ordered to be holden as a County Court, shall be repealed. 

7. Provided always, and be it enacted, that all proceedings 
in execution of the said Acts or any of them commenced before 
the passing of this Act, or before the days severally appointed 
for the alteration of the constitution of the said Courts, shall 
be as valid to all intents and purposes as if this Act had not 
been passed, or as if the said Courts had not been altered, and 
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may be continued, executed, and enforced against all persons 
liable thereto in the same manner as if they had been com- 
menced under the authority of this Act. 

8. And be it enacted, that any order in council made for the Or<lern in 

purposes of this Act shall be published in the London Gazette; published 

and notice of the intention of Her Majesty to take into con- i^ the Lon- 

1 11 1 1- tlon CJuzette. 

sideration the propriety of making any sneh order shall be pub- 
lished in the London Gazette one calendar month at least before 
any such order shall be made. 

9. And be it enacted, that the Lord Chancellor shall appoint Appointment 

« 111T1 ^ quallfi. 

as many fit persons as are needed to be Judges oi the County cation of 

Court under this Act, each of whom shall be a barrister at law 
who shall be of seven years standing, or who shall have prac- 
tised as a barrister and special pleader for at least seven years, 
or a barrister or attorney at law who, under the provisions of any 
of the Acts cited in the said schedules (A.) and (B.), or under 
the provisions of either of the said Acts of the eighth year and 
of the ninth year of the reign of Her Majesty, shall have been 
nominated or appointed to preside in or hold any Court consti- 
tuted or held \inder any of the Acts cited in either of the said 
schedules (A.) and (B.), whether by the title of Judge or Bar- 
rister, or County Clerk, Assessor, or Steward, or deputy Steward, 
or by any other title or style whatsoever, or a person filling the 
office of Judge of the County Court, or county Clerk, in the 
same county, at the time of the passing of this Act : provided Proviso as 
always, that every attorney at law who shall be appointed a 
Judge of the County Court under this Act, and who shall be 

under Acta 

the partner of any other attorney at law, shall, within twelve cited in 

calendar months next after entering on the said office of Judge and ^B ) 

of the County Court, dissolve such partnership or vacate the 

said office of Judge, and shall not during his continuance as such 

Judge enter into any new partnership; and that no attorney at 

law who shall be appointed a Judge of any County Court under 

this Act shall he, either hy himself or his partner, employed or 

act as town clerk, or clerk of the peace of any county, city, or 

borough, or as clerk to any bench of justices, or as clerk or 

secretary to any board of guardians or governors or directors of 

the poor, or of any vestry or local or parochial board of trustees 

or commissioners, or of any public company or corporation what- 
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soever, or directly or indirectly concerned as attorney or agent for 
any party in any Court regulated by this Act, or, after the ex- 
piration of the said term of twelve calendar months, in any 
other Court of law or equity. 


Judges at 10. And whereas, under the provisions of the several Acts 

acting" in the the schedule marked (A.) annexed to this Act, harris- 

Courts of tejg have been appointed and now act as salaried Commissioner 
Bath, Bris- . . , ^ , 

tol. Liver- or as Assessor or assistant to the Commissioners appointed to 

Manche^er the several Courts of Bequest constituted or regulated by 
entitled to the said several Acts in the cities of Bath and Bristol and in 

polntraent*" the boroughs of Liverpool and Manchester ; be it enacted, that 
Act for those order shall bo made for holding a Court under this 

places. Act within the said cities and boroughs respectively, districts 
shall be constituted which shall comprise at least the whole of 
the said cities and boroughs respectively, and every such bar- 
rister who shall have been on the first day of June in this year 
the salaried Commissioner or assessor or assistant to the Com- 
missioners appointed to hold the said several Courts of Bequest, 
and who shall continue to hold the same office at the time when 
such order as last aforesaid shall be made respecting their city 
or borough respectively, shall be entitled to be appointed the 
first Judge under this Act of the Court to be holden in and for 
the said cities and boroughs respectively. 


Stewards of 
the manors 
of Sheffield 
andEcclesall 
appointed 
under 
48 Geo. 3, 
c. 103, to be 
the first 
Judges un- 
der this Act 
for those 
districts. 


11. And whereas an Act was passed in the forty-eighth 
year of the reign of King George the Third, intituled “ An Act 
for regulating the Proceedings in the Courts Baron of the Manors 
of Sheffield and Ecclesall in the County of York,” under the 
provisions of which Act John Parker Esquire has been ap- 
pointed and is steward of the manor of Sheffield, and Daniel 
Maude Esquire has been appointed and is steward of the manor 
of Ecclesall; be it enacted, that if the said John Parker 
shall continue steward of the manor of Sheffield when any order 
shall be made for holding a Court under this Act within the 


liberty of Hallamshire, a district shall be constituted which 
shall comprise at least the whole liberty of Hellamshire, except 
the hamlet or bierlow of Ecclesall, and if the said Daniel 
Maude shall continue steward of the manor of Ecclesall when 


any order shall be made for holding a Court under this Act in 
the manor of Ecclesall, another district shall be constituted 
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under the provisions of this Act, which shall comprise at least 
the whole hamlet or hierlow of Ecclesall; and in snch cases 
respectively the said John Parker shall be entitled to be ap- 
pointed the first Judge under this Act of the Court to be 
holden in the district comprising the liberty of Hallamshire, 
except the bierlow of Ecclesall, and the said Daniel Maude 
shall be entitled to be appointed the first Judge under this Act 
or the Court to be holden in the district comprising the bierlow 
of Ecclesall, and the districts of the said two Courts shall not 
be reduced within the said limits respectively so long as the 
said John Parker and Daniel Maude respectively shall continue 
Judges of the said Courts; and the present deputy stewards of 
the said two Courts baron shall be entitled to be appointed the 
first Clerks of the said two Courts res^wctively, or in case of 
the consolidation of the said two Courts, to act jointly as Clerks 
of the consolidated Court, under such regulations as to the 
division of duties and emoluments of the office as shall be made 
by order of Court, wdth reference to the duties and emoluments 
of their offices in the said two Courts, before such consolidation, 
in case of difference between them; and the said John Parker 
and Daniel Maude shall have the same privilege of holding the 
said Courts by deputy which they now have of holding the said 
Courts baron by deputy, provided only that the appointment of 
every such deputy shall be subject to the approval of one of 
Her Majesty’s principal Secretaries of State; and the said John 
Parker and Danitd Maude shall hold the said Courts in all other 
respects according to the provisions of this Act. 


12. And whereas tlie County Court of Middlesex is The present 
regulated under the provisions of an Act passed in the ofMiddlesex^ 
twenty -third year of the reign of King George the Second, in- 
tituled “ An Act for preventing Delays and Expenses in the 23 Geo. 2, 
Prfxjeedings in the County Court of Middlesex, and for the more tolfe the 


easy and speedy Recovery of Small Debts in the said County 
Court,” under which the County Clerk is empowered to appoint Act, and may 
a deputy to act for him in his said office of County Clerk: and appSntV*^ 
whereas the said county of Middlesex within the jurisdiction of deputy, 
the said Court is so populous that it will be expedient that approval of 


several districts should be constituted therein under this Act; Secretary ot 
1 ^ . . * btate. 

be it enacted, that if the present County Clerk of Middlesex 

shall continue County Clerk of Middlesex when any order shall 
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be made for holding a Court under this Act within the juris- 
diction of the said Court, he shall be entitled to be appointed 
the first Judge under this Act of such of the said districts as 
he shall select, and shall hold the said Court in all respects 
according to the provisions of this Act, except that ho shall bo 
removable from the said oflSice of Judge only in the same man- 
ner as he is now by law removable from the office of County 
Clerk, and that he shall have power to hold the Court by his 
present deputy, and on vacancy of the office of deputy to ap- 
point a deputy to hold the said Court for him, provided such 
deputy be a barrister of not less than three years standing, and 
shall be approved by one of Her Majesty’s principal Secretaries 
of State; and the present Registrar of the said County Court 
shall be entitled to be the firet Clerk of the Court holden in the 
district so selected by the County Clerk ; and all suits and pro- 
ceedings commenced in the County Court of Middlesex before 
the division of the said County into districts shall be continued, 
aiid may be executed and enforced, as if they had commenced 
under this Act before the said County Clerk in the district so 
selected by him. 

13. And be it enacted, that whenever any order shall 
be made for holding a Court under this Act within the several 
towns mentioned in the first column of the schedule marked 
(C.) annexed to this Act, then, upon the next vacancy which 
shall happen after the passing of this Act in the several offices 
mentioHed in the second column of the said schedule (C.) in 
conjunction with such Courts, the several lords for the time 
being of the manors and liberties mentioned in the third column 
of the said schedule (C.) in conjunction with the said Courts 
shall be entitled to appoint persons, properly qualified according 
to the provisions of this Act, to fill the said offices respectively, 
subject nevertheless in each case to the approval of one of Her 
Majesty’s principal Secretaries of State. 

14. And be it enacted, that it shall be lawful for th,e lord of 
any hundred, or of any honor, manor, or libei4y, having any 
Court in right thereof in which debts or demands may be re- 
covered, to surrender to Her Majesty the right of holding such 
Court (for any such purpose, with the consent of any steward 
or other officer, if any, having a freehold office in such Court,) 
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or upon the next vacancy in any such freehold office; and from 
and after such surrender such Court shall be discontinued, and 
the right of holding such Court shall cease, and all proceedings 
commenced in such Court may thereafter be continued, and 
shall be enforced and executed, as if they had been commenced 
under the authority of tliis Act in a County Court holden for 
the district in which the cause of action arose ; but no person 
shall be entitled to claim any compensation under this Act by 
reason of any such surrender: provided always, that the sur- 
render of the right of holding any such Court for the recovery 
of debts and demands shall not be deemed to infer the surrender 
or loss of any other franchise incident to the lordship of such 
hundred, honor, manor, or liberty, and that the Court thereof 
may be holden for all other purposes, if any, incident thereunto, 
as now by law it may. 

15. And be it declared and enacted, that the appointment of Appoiut- 
any person who at the passing of this Act shall by any of the jmi^s^who 
titles hereinbefore specified preside in or hold any Court con- 

stituted or held under any of the Acts cited in either of the olilciated In 
said schedules (A.) and (B.), to be the Judge of any County cuuS^'no/ 
Court, shall not be deemed an appointment to bold a public subject to 
office or employment within the meaning of an Act passed in c. 132 . 
the sixth year of the reign of Her present Majesty, intituled 
An Act for the Amendment of the Law of Bankruptcy,” so 
as to deprive him of any compensation to which he may be en- 
titled under the said Act. 

16. And be it enacted, that from time to time when any For supply- 
judge appointed under this Act shall die, resign, or be removed, am^n’ 
and the district for which he was appointed shall not be con- the Judf^esof 
solidated with any other district, another Judge shall be ap- Courtl^°^ 
pointed who shall be a barrister at law who shall be of seven 

years standing, or who shall have practised as a barrister and 
special pleader for at least seven years, or who shall have been 
the County Cterk of the same County at the time of the passing 
of this Act; and every such appointment shall be made by the 
Lord Chancellor, or, where the whole of the district is within the 
duchy of Lancaster, by the Chancellor of the duchy of Lan- 
caster. 

a 3 
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17. And be it enacted, that no Judge appointed under this 
Act shall during his continuance as such Judge practise as a 
barrister within the district for which his Court is holden under 
this Act, except those barristers already appointed to preside in 
or hold the said Courts in Bath, Bristol, Liverpool, Manchester, 
Sheffield, Ecclesall, and Middlesex, and now practising in 
chambers as conveyancing counsel, who may continue such 
practice. 

18. And be it enacted, that it shall be lawful for the said 
Lord Chancellor, or, where the whole of the district is within the 
duchy of Lancaster, for the Chancellor of the said duchy, if he 
shall think fit, to remove for inability or misbehaviour any such 
Judge already appointed or hereafter to be appointed. 

19. Provided always, and be it enacted, that it shall be law- 
ful for tlie Lord Chancellor or Chancellor of the said duchy , 
within their several jurisdictions, to remove any Judge from any 
district to which he shall have been appointed, for the jmrpose 
of appointing him to any other district in which the salary of 
such Judge shall not be less than in the district from which he 
shall be so removed. 

20. And be it enacted, that in case of illness or unavoidable 
absence, the cause whereof shall be entered on the minutes of 
the Court, it shall be lawful for the Judge appointed to hold 
any Court under this Act, or, in case of the inability of the 
Judge to make such appointment, for tlie Lord Chancellor, or 
where the whole of the district is within the duchy of Lan- 
caster, for the Chancellor of the duchy, to appoint some other 
person, who shall be a Judge appointed under this Act, or who 
shall have practised as a barrister at law for at least tliree 
years, or as an attorney of one of Her Majesty’s Superior Courts 
of Common Law for ten years, but not then residing or prac- 
tising as an attorney in the district for which the Court is 
holden, to act as the deputy of such Judge during such ill- 
ness or unavoidable absence; and it shall also be lawful for the 
Judge, with the approval of the said Lord Chanftllor or Chan- 
cellor of the duchy, to appoint a deputy, who shall be a Judge 
appointed under this Act, or who shall have practised as a bar- 
rister at law for at least three years, to act for him for any time 
or times not exceeding in the whole two calendar months in any 
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consecutive period of twelve calendar months; and every deputy 
80 appointed, during the time for which he shall be so appointed, 
shall have all the powers and privileges and perform all the 
duties of the Judge for whom he shall have been so appointed. 

21. And bo it enacted, that every Judge of the County »Tiulgesmay 

^ . . . act as JU8- 

Court whose name shall be inserted by Her Majesty in any tices if in the 

commission of the peace for the county, riding, or division of 
a county for which he is appointed Judge of the County Court 
may and shall act in the execution of the office of Justice of 
the Peace for the said county, riding, or division although lie 
may not have sucli qualification by estate or interest in lands, 
tenements, and hereditaments as is required by law in the case 
of other persons being Justices of the Peace for a county, pro- 
vided that he be not disqualified by law to act as a Justice of 
the Peace for any other cause or upon any other occasion than 
in respect of the want of such an estate or interest as afore- 
said. 

22. And bo it enacted, that the Judges and other officers to Judges, &c. 
be appointed under this Act shall be authorized and required to Smier”th?s 

perforin all such duties in or relating to anv causes or matters Act autho 
^ _ rized to per- 

depending in the High Court of Chancery, or before any Judge form certain 

thereof, or before the Lord Chancellor in the exercise of any “ 

authority belonging to him, necessary or proper to ho done in 
their respective districts, as the Lord Chancellor shall from time the Court of 
to time by any general order direct, and for this purpose, and Chancery, 
subject to the general rules and orders of the said Court, sliall 
have and exercise all such authorities as may be duly exercised 
by the commissioners or other officers of the said Court by 
whom such duties are now usually performed, and shall be en- 
titled to receive the same fees and sums of money as are now 
payable in respect thereof, to be accounted for and applied by 
them as tlie other fees authorized by this Act to be received are 
directed to be accounted for and applied: provided always, that 
the future anjpunt of such fees shall continue subject to the 
same autliorlty for revising the same to which it is now subject. 

23. And be it enacted, that the Commissioners of Her Treasury t(» 
Majesty’s Treasury of tlie United Kingdom of Great Britain TrSsurers 
and Ireland shall appoint so many persons as they shall tJiink Courts 
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hoMen under fit to be Treasurers of the Courts holdeu under this Act, anj 
this Act. ygjjjQyg gjjy gijgjj Treasurer, if they shall see occasion so 

to do, and appoint another person in his room ; and every such 
Treasurer shall be paid by salary in such manner and to such 
amount as the said Commissioners from time to time shall 
order; and the salary of every such Treasurer shall be paid out 
of the Consolidated Fund of the United Kingdom of Great 
Britain and Ireland; provided always, that the person appointed 
or acting as Treasurer before the passing of this Act to any 
Court hoMen under any Act cited in either of the said schedules 
(A.) and (B.), if not disqualified under this Act, shall be en- 
titled to be the first Treasurer of the same Court respectively, 
when holden as a County Court under this Act, in every case 
in which a separate Treasurer shall be appointed exclusively 
for such Court, and shall in such case continue to exercise his 
office, subject to the power of removal provided in this Act. 


Appointment 24. And be it enacted, that for every Court under the 
vested in authority of this Act there shall be a Clerk, who shall be an 
subje^’to attorney of one of Her Majesty’s Superior Courts of Common 
approval of Law, and whom the Judge shall be empowered to appoint, 
cellor. ' subject to the approval of the Lord Chancellor, and, in case of 
inability or misbehaviour, to remove, subject to the like ap- 
proval; and, until otherwise directed by Her Majesty, with the 
advice of her Privy Council, every such Clerk shall be paid by 
fees as hereinafter provided; and in cases requiring the same 
such assistant Clerks as may be necessary shall be provided 
and paid by the Clerk of the Court. 


In populous 
districts Lord 
Chancellor 
may direct 
two Clerks 
to be ap- 
pointed. 


25. And be it |pacted, that it shall be lawful for the 
Lord Chancellor, in populous districts in which it shall appear 
to him expedient, to direct that two persons shall be appointed 
to execute jointly the office of Clerk, under such regulations as 
to the division of the duties and emoluments of the said office 
as shall be from time to time made by order of Court in case of 
difference between them, each of such persons being qualified as 
is hereinbefore provided in the case of a single Clerk; and 
where under the provisions of any Act cited in either of the 
said schedules (A.) and (B.) more than one Clerk is now 
acting in and for the Court holden under such Act, the same 
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nnmber of Clerks shall be continued, unless it shall seem ex- 
pedient to the Lord Chancellor to order that such number be 
reduced. 

26. And be it enacted, that it shall be lawful for the 
Clerk of any such Court with the approval of the Judge, or, in 
case of inability of the Clerk to make such appointment, for 
the Judge to appoint from time to time a deputy, qualified to 
be appointed Clerk of the said Court, to act for the Clerk of 
the said Court at any time when he shall be prevented by 
illness or unavoidable absence from acting in such office, and 
to remove such deputy at his pleasure; and such deputy while 
acting under such appointment shall have the like powers and 
privileges, and be subject to the like provisions, duties, and 
penalties for misbehaviour, as if he were the Clerk of the said 
Court for the time being. 

27. And be it enacted, that the Clerk of each Court, 
with such Assistant Clerks as aforesaid in cases requiring the 
same, shall issue all summonses, Warrants, precepts, and writs 
of execution, and register all orders and judgments of the said 
Court, and keep an account of all proceedings of the Court, 
and shall take charge of and keep an account of all Court fees 
and fines payable or paid into Court, and of all moneys paid 
into and out of Court, and shall enter an account of all such 
fees, fines, and moneys in a book belonging to the Court, to be 
kept by him for that purpose, and shall from time to time, at 
such times as shall be directed by order of the Court, submit 
his accounts to be audited or settled by the Treasurer. 

28. And bo it enacted, that it shall not be lawful for 
the Clerk of any Court holden under thi^^ct, or the partner 
of any such Clerk, or any person in the service or employment 
of such Clerk or his partner, to act as Treasurer or High Bailiff 
of the Court ; or for the Treasurer, his partner or clerk, or 
any person in the service or employment of such Treasurer or 
his partner, to act as Clerk or High Bailiff; or for the High 
Bailiff, his partner or clerk, or any person in the service or 
employment of such High Bailiff or his partner, to act as Clerk 
or Treasurer of the Court. 

29. And be it enacted, that no Clerk, Treasurer, High 
Bailiff, or other officer of the Court shall, either by himself or 
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his partner, be directly or indirectly engaged as attorney or 
agent for any party in any proceeding in the said Court. 

30. And be it elacted, that every person who, being the 
Clerk of any such Court, or the partner of such Clerk, or a 
person in the service or employment of any such Clerk or of 
his partner, shall accept the office of Treasurer or High Bailiff 
of such Court, or who, being the Treasurer of any such Court, 
or the partner of any such Treasurer, or a person in the service 
or employment of any such Treasurer or of his partner, shall 
accept the office of Clerk or High Bailiff in tlie execution of 
this Act, or who being the High Bailiff of such Court, or the 
partner of any such High Bailiff, or a person in the service or 
employment of any such High Bailiff or of liis partner, shall 
accept the office of Clerk or Treasurer in the execution of this 
Act, and also every Clerk, Treasurer, High Bailiff, or other 
officer of any such Court who shall be, by himself or his 
partner, or in any w'ay, directly or indirectly, concerned as 
attorney or agent for any piJty in any proceeding in the said 
Court, shiill for every such offence forfeit and pay the sum of 
fifty pounds to any person who shall sue for the same in any 
of Her Majesty’s Superior Courts of Record, by action of debt 
or on the case. 

31. And be it enacted, that for every such Court there shall 
be one or more High Bailiffs, whom the .Tudge shall be em- 
powered by order of Court to appoint, and, in case of inability 
or misbehaviour, to remove by a like order ; and every such 
High Bailiff shall be empowered, subject to the restrictions 
hereinafter contaiB|d, by any writing under his hand to appoint 
a sufficient numb^^of able and fit persons, not exceeding such 
number as shall be from time to time allowed by the Judge, to 
be Bailiffs, to assist the said High Bailiff, and at his pleasure 
to dismiss all or any of them, and appoint others in their stead ; 
and every Bailiff so appointed may also be suspended or dis- 
missed by the Judge. 

32. Provided always, and be it enacted, that, until Parliament 
shall otherwise direct, tlie High Bailiff' of Westminster shall 
have the execution of all process issuing out of any of the said 
Courts the jurisdiction of which shall include the city and 
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liberty of Westminster or any part thereof, and shall be deemed 
the High Bailiff of such Courts; and the High Bailiff of South- 
wark shall have the execution of all process issuing out of any 
of the said Courts the jurisdiction of whifft shall include the 
borough of Southwark or any part thereof, and shall be deemed 
the High Bailiff of such last-mentioned Courts, and no other 
High Bailiff shall bo appointed for such Courts. 

33. And bo it enacted, that the said High Bailiffs or one of Duties of 
them shall attend every sitting of the Court, for such time as 

shall be required by the Judge, unless when their absence shall 
be allowed for reasonable cause by the Judge, and shall, by 
themselves or by the Bailiffs appointed to assist them as afore- 
said, serve all the summonses and orders, and execute all the 
warrants, precepts, and writs, issued out of the Court; and the 
said High Bailiffs and Bailiffs shall in the execution of their 
duties conform to all such general rules as shall be from time 
to time made for regulating the proceedings of the Court, as 
hereinafter provided, and, subject thereunto, to the order and 
direction of the Judge; and the said High Bailiffs shall be en- 
titled to receive all fees and sums of money allowed by this Act 
in the name of fees payable to the Bailiff, out of which they 
shall provide for the execution of the duties for which such fees 
are allowed, and for the payment of the Bailiffs and officers 
appointed to assist them, according to such scale of remuneration 
as shall be from time to time approved by the Judge; and 
every such High Bailiff shall be responsible for all the acts and 
defaults of himself and of the Bailiffs appointed to assist him, 
in like manner as the Sheriff of any county in England is re- 
sponsible for the acts and defaults of himscli^nd his officers. 

34. Provided always, and be it enacted, that the persons Provision 
holding the offices or performing the duties of Clerks and High 

Bailiffs in any Court holdcn under any Act cited in either of High Bailiffs 
the said schedules (A.) and (B.) on the first day of June in under Acts 
this year, and who shall continue respectively to hold the same 
offices or to perfonn the same duties at the time when such Act (A.) and (B.) 
shall be repealed under the provisions of this Act, whether or 
not qualified as hereinbefore provided, shall be entitled, if not 
disqualified under this Act, to be the first Clerks and High 
Bailiffs of the same Court when holden as a County Court 
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under this Act, and shall continue to execute their several 
offices, subject to the power of removal provided in this Act, 
except that the Clerks and High Bailiffs already appointed to 
any Court named ii^^e said schedule (A ) shall be removable 
only for such* cause as would have warranted their removal 
under the Acts according to which their Court is now holden ; 
and where, under the provisions pf any of the said Acts, more 
than one Clerk was on the said first day of June, and shall be, 
when such Act shall be repealed, under the provisions of this 
Act, acting in and for any of the said Courts, or in and for any 
district or division of any Court, the same persons shall jointly 
execute the office of Clerk of the same Courts as aforesaid, 
under such regulations as to the division of the duties and 
emoluments of the said office as shall be from time to time 
made by order of Court, in case of difference between them : 
provided always, that if the Clerk of any Court cited in the 
said schedule (A.) shall, within one calendar month next after 
the repeal of the Act under which it is now holden, decline to 
accept the office of Clerk to the same Court as holden under 
this Act, it shall be lawful to the Commissioners of Her 
Majesty’s Treasury, if they shall think fit, to take into con- 
sideration the special circumstances of each case, and to award 
such compensation to be paid to such Clerk as under the 
circumstances they shall think reasonable, in the manner herein 
provided in the case of persons whose emoluments will be 
diminished or taken away by this Act. 

35. And whereas the jurisdiction of the Court of Conscience 
in the city of Bristol, under the provisions of an Act passed in 
the first year of the reign of Her Majesty, and cited in the 
schedule (A.) to ftis Act annexed, extends to the recovery of 
debts and demands not exceeding forty shillings; and the juris- 
diction of the Court of Requests in the said city, under the pro- 
visions of an Act passed in the fifty-sixth year of the reign of 
King George the Third, and also cited in the said schedule (A.), 
extends to the recovery of debts and demands above forty shil- 
lings and not exceeding fifteen pounds; be it enacted, tliat in 
case the persons now holding the offices of Registrar and Clerk 
and Deputy Registrar of the said Court of Conscience shall con- 
tinue to hold the same offices respectively when a Court shall 
be established in the said city of Bristol under the provisions of 
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this Act, they shall be entitled to hold the office and execute 
the duties of Clerks of any such Court in all causes and 
matters relating to debts, claims, and demands not exceeding 
forty shillings, under such regulations as #thc division of the 
duties and emoluments of the said office as shall be from time 
to time made by order of Court, in case of difference between 
them ; and in case the person now holding the office of Clerk of 
the said Court of Requests shall continue to hold the same office 
at the time when such Court shall be established, he shall be 
entitled to hold the office and execute the duties of Clerk of 
any such Court in all causes and matters relating to debts, 
claims, and demands exceeding forty shillings; and the said 
persons severally shall be removable only for such cause as 
would have warranted their removal under the several Acts 
according to which the said Courts are now holden. 

36. And be it enacted, that the Treasurer, Clerk, and Treasurers, 
High Bailiff of every Court holden under this Act who may i5[j[g?**Banhf8 
receive any moneys in the execution of his duty shall give to give 
security, for such sum and in such manner and form as the 
Commissioners of Her Majesty’s Treasury from time to time 

shall order, for the due performance of their several offices, and 
for the due accounting for and payment of all moneys received 
by them under this Act, (or which they may become liable to 
pay for any misbehaviour in their office.) 

37. And be it enacted, that there shall be payable on t;o be 

taken ac- 

every proceeding in the Courts holden under this Act, to the cording to 
Judges, Clerks, and High Bailiffs of the several Courts, such 
fees as are set down in the schedule marked (D.) to this Act 
annexed, or which shall be set down in any schedule of fees in conspicu- 
reduced or altered under the power hereinafter contained for that places, 
purpose, and none other; and a table of such fees shall be put 
up in some conspicuous place in the Court-house and in the 
Clerk’s office; and the fees on every proceeding shall be paid in 
the first instance by the plaintiff or party on whose behalf such 
proceeding is to be had, on or before such proceeding, and in 
default payment thereof shall be enforced by order of the Judge 
by such ways and means as any debt or damage ordered to be 
paid by the Court can be recovered; and tlie fees upon execu- 
tions shall be paid into Court at the time of the issue of the 
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warrant of execution, and shall be paid by the Clerk of the 
Court to the Bailiff upon the return of the warrant of execution, 
and not before : provided always, that it shall be lawful for one 
of Her Majesty’s principal Secretaries of State, with the consent 
of the Commissioners of Her Majesty’s Treasury, to lessen the 
amount of the fees to be taken in the Courts holdcn under this 
Act in such manner as to him shall seem iit, and again to increase 
such fees, so that the scale of fees given in the schedule to this 
Act be not in any case surpassed; and in every Court holden 
under this Act in which the fees allowed to be taken by the 
Judges, Clerks, or Bailiffs of the Court shall appear to be more 
than sufficient, it shall bo lawful for the said Secretary of State 
to order that a certain part only of their fees shall be paid to 
them respectively, not exceeding, in the case of Judges and 
Clerks, the sums hereinafter mentioned as the greatest salaries 
to be by them respectively received ; and in such case, and so 
long as such direction shall be in force, the amount of the resi- 
due of the fees shall be accounted for and paid to the Treasurer 
of the Court, and shall form part of the General Fund of the 
Court; but no such order shall be made to reduce the fees of 
any of the Judges, Clerks, and officers of any Court mentioned 
in the said schedule (A.) (so long as they shall be paid by fees) 
below the average amount of their fees or emoluments during the 
seven years next before the passing of this Act, with a reason- 
able increase for any increase of business which they may seve- 
rally have to perform by reason of this Act. 

88. And be it enacted, that every person who is entitled to 
’ any franchise, right of appointment, or office, under any of the 
Acts under which any Court mentioned in the said schedule 
(A.) is holden, and every person who shall have been entitled to 
any fees or salary for his services in the execution of any of the 
same Acts, or for the issue of any writs to the Sheriff out of the 
High Court of Chancery, and also every person who is entitled 
to any franchise or right of ap 2 )ointment to hold office in any 
Court in any district in which the County Court had not juris- 
diction before the passing of this Act, and in which district a 
Court shall be established under the provisions of this Act, and 
also every person holding any office in any such last-mentioned 
Court whose franchise or right of appointment or office shall be 
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affected, abolished, or taken away, or whose emoluments shall be 
diminished or taken away under the operation of this Act, shall 
be entitled to make a claim for compensation to the Commis- 
sioners of Her Majesty’s Treasury, within six calendar months 
after the passing of this Act, or after the alteration of such 
Court; and it shall be lawful for the said Commissioners, in 
such manner as they shall think proper, to inquire whai was the 
nature of the franchise or right of appointment, and what was 
the tenure of any such office, and what were the lawful fees and 
emoluments in respect of which such compensation should be 
allowed; and the Commissioners in each case shall award such 
gross or yeai*ly sum and for such time as they shall think just 
to be awarded upon consideration of the special circumstances of 
each case ; and all such compensations shall be paid out of the 
Consolidated Fund of the United Kingdom of Great Britain and 
Ireland ; provided always, that if any person holding any office 
In any of the said Courts shall be appointed after the passing of 
this Act to any public office or employment, the payment of the 
compensation awarded to him under this Act, so long as he shall 
continue to receive the salary or emoluments of such office of 
employment, shall be suspended if the amount of such salaiy or 
emoluments is greater than the amount of such compensation, 
or if not, shall be diminished by the amount of such salary or 
emoluments : provided also, that nothing in this Act contained 
shall be deemed to entitle any person to compensation for the 
loss or diminution of the profits of any office to which he shall 
have been aj)pomted under any Act containing a provision, either 
that he is not to be entitled to compensation for the loss or 
diminution of the profits of his office, or that such Act should 
cease on or within a limited time after the passing of any 
general Act for the recovery of small debts, or under the 
provisions of either of the said Acts of the eighth year of Her 
Majesty, and of the ninth year of Her Majesty. 

39. And be it enacted, that it shall be lawful for Her 
Majesty, with the advice of her Privy Council, to order that the be paid by ^ 
Judges, Clerks, Bailifib, and officera of the Courts holden s?e‘So"feM. 
under this Act, or any of them, shall be paid by salaries instead 
of fees, or in any manner other than is provided by this Act; if Court 
and if Her Majesty shall he pleased, with the advice aforesaid, abolished, no 



XX 


APPENDIX. 


compensa- to make such order, or to order that any such Court shall 

except abolished, or that the district for which any such Court 

certain cases, js holden shall be consolidated with any other district, or if any 
Act shall be passed whereby it shall be provided that the said 
Courts or any of them shall be abolished, or otherwise consti- 
tuted than is provided by this Ac^ no such Clerk or Bailiff, nor 
any Judge, County Clerk, Treasurer, or other officer of any such 
Court, shall be entitled to any compensation on account of 
ceasing to hold his office, or to receive the fees allowed by this 
Act, or on account of his emoluments being affected by such 
abolition or alteratiqp, unless he shall have presided or acted as 
Judge, Assessor, County Clerk, Treasurer. Clerk, Bailiff, or 
other officer, before the passing of this Act, in any of the Courts 
mentioned in the schedule (A.) to this Act annexed, in which 
case he shall be entitled to compensation for the loss of his fees 
or emoluments, in like manner and subject to the same regula- 
tions as he would have been entitled thereto under the provisions 
herein contained in case he had been deprived of any fees or 
emoluments by reason of the passing of this Act; and in such 
case all sums payable in the name of fees to such officers of the 
Court as shall be paid by salaries shall be paid from time to 
time to the Treasurer of the Court, who shall pay the said several 
salaries out of the proceeds of such fees, and the surplus shall 
form part of the general fund of the Court ; and whenever the 
net amount of the fees shall not be sufficient to pay the said 
several salaries, the deficiency shall be made good and paid 
out of the Consolidated Fund of Great Britain and Ireland. 

40. And be it enacted, that the greatest salaries to be 
received in any case by the Judges and Clerks of the Courts 
holden under this Act shall be twelve hundred pounds by a 
Judge, and six hundred pounds by a Clerk, exclusive of all 
salaries to his clerks employed in the business of the Court, and 
other expenses incidental to his office, unless in the case of any 
Judge or Clerk of any such Court acting in the same capacity 
before the passing of this Act in any Court mentioned in the 
said schedule (A.), whose salaries shall not be limited to any 
sum less than the average amount of the fees and emoluments 
of their respective offices during the seven years next before the 
passing of this Act : provided always, that it shall be lawful 
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for the Commissioners of Her Majesty’s Treasury to allow in 
each case such sum as they shall in each case deem reasonable 
to defray travelling expenses, with reference to the size and cir- 
cumstances of each district. 

41. And be it enacted, that the Clerk of every Court holden Fees and 
under this Act, from time to time as often as he shall be re- accounted for 
quired so to do by tlie Treasurer or Judge of the Court, and in Treasurer, 
such form as the Treasurer or Judge shall' require, shall deliver 

to the Treasurer a full account in writing of the fees received 
in that Court under the authority of this Act, and a like 
account of all fines levied by the Court, and of the expenses of 
levying the same, and shall pay over to the Treasurer, quarterly 
or oftener in every year, by order of the Court, tlie moneys 
remaining in his hands over and above his own fees, and such 
balance as he shall be allowed by order of the Court to retain 
for the current expenditure of the Court. 

42. And be it enacted, that the Treasurer of every Court Clerk’s ac-^ 
holden under this Act shall from time to time, quarterly or audited and 
oftener, as shall be directed by order of the Court, audit and 

settle the accounts of the Clerk and other officers of tbe Court, 
and shall receive the balance of the various moneys which such 
Clerk and other officers shall have received under this Act, and 
shall pay over to the Judge of the Court the amount of his 
fees, and make all such other payments as it shall be requisite 
to make thereout in accordance with the provisions of this Act, 
and shall from time to time pay the balance remaining in his 
hands, or so much thereof as he shall bo directed to pay, into 
such bank, or otherwise as shall be directed by the Commis- 
sioners of Her Majesty’s Treasury. 

43. And be it enacted, that the Treasurer of every Court Treasurer of 
holden under this Act shall once in every year, and oftener if render ac- 
required, on such day as the Commissioners of Her Majesty’s ^[iS'lSard 
Treasury from time to time shall appoint, render to the Com- 
missioners for auditing the public accounts of Great Britain a 

true account in writing of all moneys received and of all moneys 
disbursed by him on account of every Court holden under this 
Act of which he is Treasurer, during the period comprised in 
such account, in such form, and with such particulars of receipt 
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and disbursement, or otherwise, as the said Commissioners of 
Audit shall from time to time require. 

Commis- 44. And be it enacted, that the Commissioners of Her 
Treasury^ to ^^j^sty’s Treasury shall from time to time make such rules as 
direct how to them shall seem meet for securing the balances and other 
8hat?be* of money in the hands of any officers of every Court holden 

applied. ^nder this Act, and for the due accounting for and application 
of all such balances and other sums of money. 

Treater? enacted, that the accounts to be kept by the 

to be audited several Treasurers on account of the said Courts shall be 
^wers of examined and audited by the Commissioners for auditing the 
25 Geo. 3 , public accounts of Great Britain, under the powers vested in 
* them under an Act of the twenty-fifth year of the reign of King 

George the Third, intituled “ An Act for the better examining 
and auditing the Public Accounts of this Kingdom,” and under 
any Act now in force, or otherwise howsoever, except so far as 
the same are varied by this Act. 


Clerk to send 46. And be it enacted, that the Clerk of every such Court 

s^onSs^f shall once in every year, and oftener if required, on such day 

Audit an as shall be appointed by the Commissioners of Her Majesty’s 

account of i i « . . « . 

all sums paid Treasury, make out and send to the said Commissioners or Audit 

Trea^rer account of all sums paid over by him to the Treasurer of the 
Court, including all unclaimed balances carried to the account 
of the general fund, as hereinafter provided; and every such 
account, duly vouched by receipts given under the hand of the 
Treasurer, shall be a voucher to charge the Treasurer in his 
account before the said Commissioners of Audit. 


Accounts ^ ^ 47. And be it enacted, that it shall not be necessary to 

to be sent to^ declare the accounts of the said Treasurers before the Chancellor 
Treasury. Exchequer, but the said Commissioners of Audit shall 

transmit a statement of every account examined and audited by 
them under the authority of this Act to the Lord High Trea- 
surer, or the Commissioners of Her Majesty’s Treasury for the 
time being, who, having considered such statement, shall return 
the same to the Commissioners of Audit, together with his or 
their warrant, directing them to make up and pass the account, 
either conformably to the statement, or with such variations as 
he or they may deem just and reasonable; and the account 
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having been made np pursuant to such directions, and signed 
by two or more of the said Commissioners for auditing the 
Public Accounts, shall remain deposited in the Audit Office, and 
shall have the same force and validity, and be as efficient in law 
for all purposes whatsoever, as if the same had been declared 
according to the usual course by the Chancellor of the Exchequer; 
and the said Commissioners shall thereupon, as soon as conve- 
niently may be, cause such or the like certificate thereof, in the 
nature of a quietus, to be made out and delivered, as is now 
practised by them with regard to declared accounts, and which 
shall be equally valid and effectual to discharge the Accountants, 
and to all other intents and purposes. 

48. And be it enacted, that the Treasurer of any Court Treasurers, 
holden under this Act for which a Court-house and offices, with ^proval of 
necessary appurtenances, shall not have been already provided, 
or where such Court-house and offices are inconvenient or in- provide 
sufficient, shall, as soon as conveniently may be, with the approval houses 
of one of Her Majesty’s principal Secretaries of State, build, offices, &c. 
purchase, hire, or otherwise provide messuages and lands, with 
all necessary appurtenances, fit for holding the Court therein, 
and for the offices necessary for carrying on the business of the 
said Court, or, instead of providing separate buildings, may, 
with the like approval, contract with any person, being the 
owner of or having the control and management of any county 
or town hall or other building, for the use and occupation thereof, 

01 of so much thereof as may be needed for the purposes of this 
Act, and subject to such annual rent, and to such conditions as 
to the repairs, alterations, or improvements of such hall or 
building, as may be agreed upon; and all lands, messuages, and 
other real and personal estates and effects belonging to the 
Court shall vest in the Treasurer for the time being, and in his 
successors in that office, in trust for the purposes of this Act. 


49. And be it enacted, that it shall be lawful for any Court Where 
holden under this Act, with the approval of one of Her Majesty’s in- 

principal Secretaries of State, to use as a prison for the pur- 
poses of this Act any prison now belonging to any Court holden belonging to 
under any of Hie Acts cited in the said schedules (A.) and (B.), ^cts dtS^hi 


in all cases where it shall appear to the said Secretary of State , 

that the common gaol or house of correction of the county, used. 
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district} *or place in which the Court is established is inconve- 
niently situated, or is not applicable for the use of the said 
Courts ; and whenever any such prison shall be so allowed to 
be used it sbaJl be deemed one of the coflmon gaols of the county 
for which it shall be used, as if it had been provided, after pre- 
sentment of the insufficiency of one common gaol for such county, 
under the pfevisions of an Act passed in the sixth year of the 
reign of Her Majesty, intituled “ An Act to amend the Laws 
concerning Prisons,” or where such prison shall be situated 
within a borough having a separate court of sessions of the 
peace, it shall be deemed: a house of correction for such borough. 

60. And be it declared and enacted, that the provisions of the 
Lands Clauses Consolidation Act, 1845, shall apply to the pur- 
chase of lands by the Treasurer of any such Court for the pur- 
poses of this Act, except so much thereof as relates to the 
purchase and taking pf lands otherwise than by agreement; and 
in construing the said Act the Treasurer acting with the ap- 
proval of one of Her Majesty’s principal Secretaries of State 
shall he deemed the promoter of the undertaking for which such 
lands arc required. 

51. And be it enacted, that for the purpose of defraying the 
expenses of building, purchasing, or providing any messuages 
and lands for the purposes aforesaid, it shall be lawful for the 
said Treasurer to borrow and take up at interest so much money 
as he shall find to be necessary, the amount thereof, and the 
rate of interest in each case, being first allowed by the said 
Commissioners of Her Majesty’s Treasury; and the Treasurer 
may enter into and execute such securities as may be required, 
and the securities so entered into shall be binding on him and 
his successors in the office of Treasurer for securing repayment 
of the moneys borrowed, with interest for the same, out of the 
general fund hereinafter mentioned, and shall enter in a book 
belonging to the Court, to be kept by him for that purpose, the 
names of the se^ eral persons by whom any money shall be ad- 
vanced for the purpose aforesaid, in the order in which the same 
shall be advanced, and the moneys so borrowed shall be paid off 
in the same order. 

52. And be it enacted, that for raising a fund for providing 
a Court-house and offices, and for paying off any moneys which 
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may be borrowed as afbresaid, and the interest duo in respect paying oft 
thereof, the Clerk of every Court holden under the, authority of borrowed, 
this act, in which and while it shall ^ ho necessary to faiso such 
fund, shall demand aim receive from the plaintiff in any suit 
brought in that court the sum of sixpence when the debt or 
damage claimed shall exceed twenty shillings and shall not 
exceed forty shillings, and for every claim exceeding forty 
shillings one twentieth part thereof, neglecting any sum less 
than sixpence in estimating such twentieth part, or such other 
sum in fithor case, not exceeding the rated hereinbefore men- 
tioned, as one of Her Majesty’s Principal Secretaries of State, 
with the consent of the Commissioners of Her Majesty’s Trea- 
sury, from time to time shall order, which sum, if not paid in 
the first instance by the plaintiff upon suit brought in the court, 
may be deducted from the sum recovered for the plaintiff, and 
shall be considered as costs in the cause; and the Clerk of the 
Court shall keep an account of all moneys so paid to him, and 
shall pay over the amount from time to time to the Treasurer of 
tlie Court, and the amount thereof shall accumulate, to form a 
fund to be called “ The General Fund of the County Court of 
at ,” and shall be applied in the first place 

toward paying the interest of the several sums so borrowed, and 
ill the second place toward paying the rent and other expenses 
necessarily incurred in holding the court, and in the third place 
toward paying off the several principal sums borrowed, in the 
order in which they were borrowed, and in the fourth place 
toward defraying the other expenses herein charged on the said 
general fund, in such manner as the Judge, with the approval of 
one of Her Majesty’s Piincipai Secretaries of State, shall direct; 
and the surplus which shall from time to time accumulate, after 
providing for all the said expenses, shall be paid over to the 
credit of the Consolidated Fund of the United Kingdom of 
Great Britain and Ireland; subject, nevertheless, to any charge 
which may arise from any future deficiency of the same fund. 

53. And be it enacted, that, as soon as a Court shall have 
been established in any district under this act, all messuages Schedules 
lands, and tenements, and all real estates and effects, vested in t^yesUn tiie 
or belonging to the Commissioners, Clerks, Treasurers, Trus- Treasurer of 
tees, or other officers of any of the Courts mentioned in the said 
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Schedules (A.) and (B.), which were holden in trust for the 
purposes of such Court., shall vest in or belong to the Treasurer 
of the County Court for the time being, and his successors in 
the said office, in trust for the purposes of this Act, for the like 
estate and interest, and subject to all the covenants, conditions, 
and lagreements on which the same were respectively holden ; 
and the said Commissioners, Clerks, Treasurers, Trustees, and 
other officers, their heirs, executors, and administrators, shall bo 
freed and discharged from all such covenants, conditions, and 
agreements, and from the consequences of their being unable to 
fulfil any covenants or agreements into which any of them may 
have lawfully entered in execution of the provisions of any of 
the said Acts, on or before the repeal of such Act, with respect 
to their estate or interest in such messuages, lands, tenements, 
real and personal estates and effects in consequence of the 
vesting thereof in the said Treasurer; and all moneys and 
securities for money, and other property and effects of any kind 
whatsoever, in the hands of the Commissioners, Clerks, Trea- 
surers, Trustees, or other officers of any such Court, shall be 
paid, transferred, and delivered to the said Treasurer, or to such 
person as he shall appoint to receive the same, and shall be 
applied in discharging all claims and demands to wdiich the same 
were liable in the hands of such Commissioners, Clerks, Trea- 
surers, Trustees, or other officers, and the residue thereof shall 
be applied to tlie same purposes to which the general fund is 
applicable. 

54. And be it enacted, that it shall be lawful for the Trea- 
surer of the County Court, with the approval of the Commis- 
sioners of Her Majesty’s Treasury, and upon the certificate of 
the expediency thereof under the hand of the Judge, to sell and 
dispose of all messuages, lands, and tenements which may be 
vested in him under the provisions of this Act which shall not 
be needed for the purposes of this Act, or which the Treasurers 
shall think ought to be sold, for the purpose of better enabling 
him to discharge any just debts on account of any court of which 
the constitution shall be altered under this Act, or to provide 
other and more convenient buildings for holding a County Court; 
and the proceeds of all such sales, and also all moneys and se- 
curities for money which shall be paid, transferred, or delivered 
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to him on account of any such court as aforesaid, shall be ap- 
plied towards discharging such debts; and in every case in 
which at the time of the alteration of .the constitution of the 
Court there shall be any just debts owing on account of any 
such Court, or any salaries or annuities legally or equitably 
chargeable upon or payable out of the fees of such Court, or out 
of any fund to which such fees are payable, over and above what 
may be discharged by the moneys and effects so paid, trans- 
ferred, or delivered to the Treasurer on account of such Court, 
and over and above the proceeds of the sale of any such mes- 
suages, lands, and tenements, in case the same or any part 
thereof shall be sold, such debts, salaries, and annuities shall be 
treated as if they were debts which had been incurred for the 
purpose of providing a Court-house for holding the County 
Court for the district in wdiich the place is included where such 
Court was holdcn, and shall be liquidated out of the general 
fund hereinbefore mentioned, if the same shall be sufficient for 
that purpose, and any deficiency therein shall be paid out of the 
Consolidated Fund of the United Kingdom of Great Britain and 
Ireland. 

55, And be it enacted, that the Clerk of every Court shall Clerks to 
have the care of the Court-house and offices of tlie Court, and of 
shall appoint and have power to dismiss the necessary servants 
for taking charge of such Court-house and offices, at such and to’ 
salaries as shall be from time to time authorized by the Judge, 
with the consent of the Commissioners of Her Majesty’s Trea- servants, &c. 
sury; and the Clerk of the Court, under the direction of the 
said Commissioners, and subject to such regulations as they 
may require to be enforced, shall make all necessary contracts 
or otherwise provide for repairing and furnishing, and for clean- 
ing, lighting, and warming, the said Court-house and offices, and 
for supplying the said Court and offices with law and office 
books and stationery, and for defraying all other necessary ex- 
penses not otherwise provided for incident to the holding of the 
said Court, and the charge of the Court-house and offices, and 
expenses thereby incurred, shall be paid out of the general fund 
of the court: provided always, that the Treasurer or Clerk of 
any Court, or the partner of any such Treasurer or Clerk, or 
any person in the service or employment of any such Treasurer 
b2 
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or Clerk, shall not be directly or indirectly concerned or in- 
terested in any such contract, or in supplying any articles for 
the use of the said Courts and offices; provided also, that no 
payment for any such charge shall be allowed in the Clerk’s 
accounts until allowed under the hand of the Judge. 

56. And be it enacted, that the Judge of each district shall 
attend and hold the County Court at each place where Her 
Majesty shall have ordered that the County Court shall be holden 
within his district at such times as he shall appoint for that 
purpose, so that a Court shall be holden in every such place 
once at least in every calendar month, or such Other interval as 
one of Her Majesty’s Principal Secretaries of State shall in each 
case order; and notice of the dajrs on which the Court will be 
holden shall be put up in some conspicuous place in the Court- 
house and in the office of the Clerk of the Court, and no other 
notice thereof shall be needed; and whenever any day so ap- 
pointed for holding the Court shall be altered, notice of such 
intended, alteration, and of the time when it will take effect shall 
be put up in some conspicuous place in the Court-house and in 
the Cleric’s office. 

57. And be it enacted, that for every Court holden under this 
Act there shall be made a seal of the Court, and all summonses 
and other process issuing out of the said court shall be sealed 
or stamped with the seal of the Court; and every person who 
shall forge the seal or any process of the Court, or who shall 
serve or enforce any such forged process, knowing the same to be 
forged, or deliver of cause to be delivered to any person any 
paper falsely purporting to be a copy of any summons or other 
process of the said Court, knowing the same to be false, or who 
shall act or profess to act under any false colour or pretence of 
the process of the said Court, shall be guilty of felony. 

§8. And be it enacted, that all pleas of personal actions, 
where the debt or damage claimed is not more than twenty 
pounds, whether on balance of account or otherwise, may be 
holden in the County Court, without wnt; and all such aetions 
brought in the said Court shall be heard and determined in a 
summary way Jn a constituted under this Aot^ and 

taceerding provisto of this ^t; provided always, that 
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the Court shall tiot have cognizance of any action of ejectment, 
or in which the title to any corporeal or incorporeal heredita> 
raents, or to any toll, fair, market, or franchise, shall be in 
question, or in which the validity of any devise, bequest, or 
limitation under any will or settlement may be disputed, or for 
any malicious prosecution, or for any libel or slander, or for 
criminal conversation, or for seduction, or breach of promise of 
marriage. 

59. And be it enacted, that, on the application of any 
person desirous to bring a suit under this Act, the Clerk of the 
Court shall enter in a book to be kept for this purpose in his 
office a plaint in writing, stating the names and the last known 
places of abode of the parties, and the substance of the action 
intended to be brought, every one of which plaints shall be 
numbered in every year according to the order in which it shall 
be entered; and thereupon a summons, stating the substance of 
the action, and bearing the number of the plaint on the margin 
thereof, shall be issued under the seal of the Court according to 
such form, and be served on the defendant so many days before 
the day on which the Court shall be holden at vi^jiich th^ cause is 
to be tried, as shall be directed by the rules made for regulating 
the practice of the Court, as hereinafter provided ; and delivery 
of such summons to the defendant, or in such other manner as 
shall be specified in the rules of practice, shall be deemed good 
service; and no misnomer or inaccurate description of any 
person or place in any such plaint or summons shall vitiate the 
same, so that the person or place be therein described so as to 
be commonly known. 

60. And be it enacted, that such summons may issue in 
any district in which the defendant or one of the defendants 
shall dwell or carry on his business at the time of the action 
brought; or, by leave of the Court for the district in which the 
defendant or one of the defendants shall have dwelt or carried 
on his business, at some time within six calendar months next 
before the time of the action brought, or in which the cause of 
action arose, such summons may issue in either of such last- 
mentioned Courts. 

61. And be it enacted, that any summons or other process 
which under this Act shall be required to be served out of the 
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district of the Court from which the same shall have issued 
may be served by the Bailiff of any Court holden under this 
Act in any part of England, and such service shall bo as valid 
as if the same had been made by the Bailiff of the Court 
out of which such summons or other process shall have issued 
witliin the jurisdiction of the Court for which he acts. 

62. And be it enacted, that service of any summons or 
other process of the Court which shall require to be served out 
of the district of the Court may be proved by affidavit, pur- 
porting to be sworn before any Judge of a County Court, or 
before a Master Extraordinary in Chancery, or any person now 
authorized by law to take affidavits; and the fee for taking such 
affidavit shall not be more than one shilling, and shall be costs 
in the cause; and in every case of the unavoidable absence of 
the Bailiff by whom any summons or other process of the Court 
shall have been served the service of such summons or other 
process may be proved, if the Judge shall think fit, in the 
same manner as a summons served out of the district of the 
Court, but without additional charge to either of the parties to 
the suit. 

63. And be it enacted, that it shall not bo lawful for any 
plaintiff to divide any cause of action for the purpose of 
bringing two or more suits in any of the said Courts, but any 
plaintiff having cause of action for more than twenty pounds, 
for which a plaint might he entered under tliis Act if not for 
more than twenty pounds, may abandon the excess, and there- 
upon the plaintiff shall, on proving his case, recover to an 
amount not exceeding twenty pounds; and the judgment of the 
Court upon such plaint shall be in full discharge of all 
demands in respect of such cause of action, and entry of the 
judgment shall be made accordingly. 

64. And be it enacted, that it shall be lawful for any 
person under the age of twenty -one years to prosecute any 
suit in any Court holden under this Act for any sum of 
money not greater than twenty pounds which may be duo to 
him for wages or piecework, or for work as a servant, in the 
same manner as if ho were of full age. 

65. And be it enacted, that the jurisdiction of the County 
Court under this Act shall extend to the recovery of any 
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demand, not exceeding the sum of twenty pounds, which is the and intes- 
whole or part of the unliquidated balance of a partnership ac- ‘ 
count, or the amount or part of the amount of a distributive 
share under an intestacy, or of any legacy under a will. 

66. And be it enacted, that it shall be lawful for any exe- Executors ^ 
cutor or administrator to sue and be sued in any Court holden bc^suei? 
under this Act in like manner as if he were a party in his own 

right and judgment, and execution shall be such as in the like 
Ctise would be given or issued in any superior Court. 

67. And be it enacted, that no privilege except as herein- No privilege; 
after excepted, shall be allowed to any person to exempt him 

from the jurisdiction of any Court holden mider this Act. 

68. And be it enacted, that where any plaintiff shall have One of seve- 
any demand recoverable under this Act against two or more UaiUe moT 
persons jointly answerable, it shall be sufficient if any of such be sued, 
persons be served with process, and judgment may be obtained 

and execution issued against the person or persons so served, 
notwithstanding that others jointly liable inay not have been 
served or sued, or may not be within the jiiris<liction of the 
Court; and every such person against whom judgment sliall 
have been obtained under this Act, and who shall have satisfied 
such judgment, shall be entitled to demand and recover in the 
County Court under this Act contribution from any otlier person 
jointly liable with him. 

69. And be it enacted, that the Judge of the County Court Juage alone 
shall he the sole Judge in all actions brought in the said Court Jlii ^question s 
and shall determine all questions as well of fact as of law, unless unless a Jury 
a Jury shall be summoned as hereinafter mentioned; and no inoned!” 
suitors shall in any case be summoned to hold or have any 
jurisdiction in any Court holden under this Act. 

70. And be it enacted, that in all actions where the amount Actions may 
claimed shall exceed five pounds it shall be lawful for the plain- u^Jury wheu 
tiff or defendant to require a Jury to be summoned to try 

the said action; and in all actions where the amount claimed 
shall not exceed five pounds it shall be lawful for the Judge, in 
his discretion, on the application of either of the parties, to 
order that such action he tried by a Jury; and in every case 
such Jury shall be summoned according to the provisions herein- 
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after contained: provided always, that the party requiring a 
Jury to be summoned shall give to the Clerk of the Court, or 
leave at his office, such notice thereof as shall be directed by 
the rules made for regulating the practice of the Court as 
hereinafter provided; and the said Clerk shall cause notice of 
such demand of a Jury, made either by the plaintiff or defen- 
dant, to be communicated to the other party to the said action, 
either by post, or by causing the same to be delivered at his 
usual place of abode or business ; but it shall not be necessary 
for either party to prove on the trial that such notice was com- 
municated to the other party by the Clerk. 

Party re- 71. And be it enacted, that every party requiring any Jui’y 
?o* summoned shall at the time of giving the said notice, and 

deposit. before he shall be entitled to have such Jury summoned, pay to 
the Clerk of the Court the sum of five shillings for payment of 
the Jury, and such sum shall be considered as costs in the cause, 
unless otherwise ordered by the Judge. 


■VVho shall 
be jurors. 


72. And be it enacted, that the Sheriff of every County, 
and the High Bailiffs of Westminster and Southwark, shall 
cause to be delivered to the Clerk of the Court a list of persons 
qualified and liable to sei*v© as Jurors in the Courts of Assize 
and Nisi Prius for their county, city, and borough respectively, 
within fourteen days from the receipt of the Jury book from the 
Clerk of the Peace of the county or other officer, each list con- 
taining only the names of persons residing within the jurisdic- 
tion of the Court, for which list the said Sheriffs and High 
Bailiffs shall be entitled to receive out of the general fund of the 
Court a fee after the rate of twopence for every folio of seventy- 
two words ; and whenever a Jury shall be required the Clerk of 
the Court shall cause so many of the persons named in the list 
as shall be needed in the opinion of the Judge to be summoned 
to attend the Court at a time and place to be mentioned iu the 
summons, and shall administer or cause to be administered lb 
such of them as shall be impanelled to try any cause or causes 
an oath to give true verdicts according to^the evidence; and the 
persons so summoned shall attend at the Court at the time men- 
tioned in the summons, and in default of attendance shall forfeit 
such sqm of money as the Judge shall direct, not being more 
than five pounds for each default; and the delivery of such 
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summons to the person whose attendance is required on such 
Jury, or delivery thereof to his wife or servant, or any inmate at 
his usual place of abode, trading or dealing, shall be deemed 
good service; provided always, that no person shall be sum- 
moned or compelled to serve on such Jury more than twice 
within one year, or who shall have been summoned and shall 
have attended upon any Jury at the Assizes, or any Court of Nisi 
Prius, or at the Central Criminal Court for the same county, 
within six calendar months next before the delivery of such 


73. And be it enacted, that whenever there are any jury dumber of 
trials five Jurymen shall be impanelled and sworn, as occasion the Jury, 
shall require, to give their verdicts in the causes which shall be 
brought before them in the said Court, and being once sworn 

shall not need to be re-sworn in each trial ; and either of the 
parties to any such cause shall be entitled to his lawful 
challenge against all or any of the said Jurors in like manner 
as he would be entitled in any Superior Court; and the Jury- 
men so sworn shall be required to give an unanimous verdict. 

74. And be it enacted, that on the day in that bohalf named Proceedings 
in the summons the plaintiff shall appear, and thereupon the the^plaS^ 
defendant shall be required to appear to answer such plaint; 

and on answer being made in Court the Judge shall proceed in 
a summary way to try the cause, and give judgment, without 
further pleading or formal joinder of issue. 

75. And be it enacte<l, that no evidence shall be given by No evidence 

” to nc given 

the plaintiff on the trial of any such cause as aforesaid of any that is not 
demand or cause of action, except such as shall be stated in ^ 
the summons hereby directed to be issued. 


76. And be it enacted, tliut no defendant in any Court 
holden under this Act shall be allowed to set off any debt or 
^eniand claimed or recoverable by him from the plaintiff, or to 
set up by way of defence and to claim and have the benefit of 
infancy, coverture, or any St\tute of Limitations, or of his dis- 
charge under any statute relating to bankrupts, or any Act for 
relief of Insolvent Debtors, without the consent of the plaintiff, 
unless such notice thereof as shall be directed by the rules made 
for regulating the practice of the Court shall have been, given to 
the Clerk of the Court; and in every case in which the practice 
5 2 
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of the Court shall require such notice to be given the Clerk of 
the Court shall, as soon as conveniently may be, after receiving 
such notice, communicate the same to the plaintiff by the post, 
or by causing the same to be delivered at his usual place of 
abode or business; but it shall not be necessary for the defen- 
dant to prove on the trial that such notice was communicated 
to the plaintiff by the Clerk. 

e 77. And be it enacted, that the Judge may in any case, with 
the consent of both parties to the suit, order the same, with or 
udthout other matters within the jurisdiction of the Court in 
dispute between such parties, to be referred . to arbitration, to 
such person or persons, and in such manner, and on such terms 
as he shall think reasonable and just; and such reference shall 
not be revocable by either party except by consent of the 
Judge; and the award of the arbitrator or arbitrators or 
umpire shall be entered as the judgment in the cause, and 
shall be as binding and effectual to all intents as if given by 
the Judge ; provided that the Judge may, if he think fit, on 
application to him at the first Court lield after the expiration of 
one week after the entry of such award, set aside any such 
award so given as aforesaid, or may, with the consent of both 
parties aforesaid, revoke the reference, or order another 
reference to be made in the manner aforesaid. 

78. And be it enacted, that five of the Judges of the 
Superior Courts of common law at Westminster, including the 
Lord Chief Justice of the Court of Queen’s Bench, the Lord 
Chief Justice of the Court of Common Pleas, and the Lord 
Chief Baron of the Court of Exchequer, or one of the said 
chiefs at the least, shall have power to make and issue all the 
general rules for regulating the practice and proceedings 
of the County Courts holden under this Act, and also to frame 
forms for every proceeding in the said Courts for which l^'^L 
shall think it necessary that a fonn be provided, and also f<S 
keeping all books, entries and accounts to be kept by the Clerks 
of the said Courts, and from time to time te alter any such rule 
or form; and the rules so made, and the forms so framed, shall 
be observed and used in all the Courts holden under this Act; 
and in any case not expressly provided for herein, or by the said 
rules, the general principles of practice in the Superior Courts 
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of common law may be adopted and applied, at the discretion 
of the Judges, to actions and proceedings in their several 
Courts. 

79. And be it enacted, that if upon the day of ..the return of Proceedings 
any summons, or at any continuation or adjournment of the 

said Court, or of the cause for which the said summons shall appear or 
have been issued, the plaintiff shall not appear, the cause shall 
be struck out; and if he shall appear, but shall not make proof 
of his demand to the satisfaction of the Court, it shall be lawful 
for the Judge to nonsuit the plaintiff, or to give judgment 
for the defendant, and in either case, where the defendant shall 
appear and shall not admit the demand, to award to the defen- 
dant, by way of costs and satisfaction for his trouble and at- 
tendance, such sum as the Judge in his discretion shall think 
fit, and such sum shall be recoverable from the plaintifi* by such 
ways and means as any debt or damage ordered to be paid by 
the same Court can be recovered : provided always, that if the 
jdaintiff shall not appear when called upon, and the defendant, 
or some one duly authorized on his behalf, shall appear, and 
admit the cause of action to the full amount claimed, and pay 
the fees payable in the first instance by the plaintiff, the Court, 
if it shall think fit, may proceed to give judgment as if the 
plaintiff had appeared. 

80. And be it enacted, that if on the day so named in the Proceedings 
summons, or at any continuation or adjournment of the Court dant does not 
or cause in which the summons was issued, the defendant shall ^PP*^**’*’- 

not appear, or sufficiently excuse his absence, or shall neglect 
to answer when called in Court, the Judge, upon due proof of 
service of the summons, may proceed to the heai'ing or trial of 
the cause on the part of the plaintiff only, and the judgment 
thereupon shall be as valid as if both parties had attended: 
provided always, that the Judge in any such case, at the same 
subsequent Court, may set aside any judgment so given 
in the absence of the defendant, and the execution thereupon, 
and may grant a new trial of the cause, upon such terms, if 
any, as to payment of costs, giving security for debt or costs, or 
such other terms as he may think fit, on sufficient cause shown 
to him for that purpose. 

81. And be it enacted, that the Judge may in any case make 
orders for granting time to the plaintiff or defendant to proceed 
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ih the pToseeution or defence of the suit, ahd also may ^m 
. time to time adjourn any Court, or the hearing or farther hear- 
ing of any cause, in such manner as to the Judge may seem fit. 

82. And <f»e it enacted, that it shall be lawful for the 
defendant in any action brought under this Act, within such 
time as shall be directed by the rules made for regulating the 
practice of the Court, to pay into Court such sum of money as 
he shall think a fhll satisfaction for the demand of the plaintiff, 
together with the costs incurred by the plaintiff up to the time 
of such payment; and notice of such payment shall be com- 
municated by the Clerk of the Court to the plaintiff by post, or 
by causing the same to be delivered at his usual place of abode 
or business ; and the said sum of money shall be paid to the 
plaintiff ; hut if he shall elect to proceed, and if the plaintiflP 
shall recover no further sum in the action than shall have been 
so paid into Court, the plaintiff shall pay to the defendant 
the costs incurred by him in the said action after such pay- 
ment; and such costs shall be settled by the Court, and an 
order shall thereupon be made by the Court for the payipcnt of 
such costs by the plaintiff. 

83. And be it enacted, that on tlie hearing or trial of 
any action or on any other proceeding under this Act the parties 
thermo, their wives and all other persons, may be examined, 
either on behalf of tlie plaintiff or defendant, upon oath, or 
solemn affirmation in those cases in which persons are by law 
allowed to make affirmation instead of taking an oath, to be 
administered by the proper officer of the Court. 

84. And be it enacted, that every person who in any ex- 
jamination upon oath or solemn affirmation before any Judge of 
the County Court shall wilfully and corruptly give false evidence 
shall be deemed guilty of perjury., 

85. And be it enacted, that either of the parties to the 
suit or any other proceeding under this Act may obtain, at the 
office of the Clerk of the Court, summonses to witnesses, to be 
served by one of the Bailifls of the Court, with or without a 
clause requiring the production of books, deeds, papers, and 
writings in their possession or control, and in any such sum- 
mons any number of names may be inserted. 
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86. And be It enacted, that every person on whom any Penalty on 
such summons shall have been served, either personally or in JJ^ecting 
such other manner as shall be directed’ hy the general rules of summons, 
practice of the Courts, and to whom at the same tirqe payment 

or a tender of payment of his expenses shall have been made on 
such scale of allowance as shall be from time to time settled by 
the general rules or practice of the Court, and who shall refuse 
or neglect, without sufficient cause to appear, or to produce any 
books, papers, or writings required by such summons to be pro- 
duced, and also every person present in Court who shall be 
required to give evidence* and who shall refuse to be sworn and 
give evidence, shall forfeit and pay such fine, not exceeding ten 
pounds, as the Judge shall set on him; and the whole or any 
part of such fine, in the discretion of the Judge, after deducting 
the costs, shall be applicable toward indemnifying the party in- 
jured by such refusal or neglect, and the remainder thereof shall 
form part of the general fund of the Court in which the fine was 
imposed. 

87. And be it enacted, that payment of any fine imposed 

by any Court under the authority of this Act may be enforced forced and 
upon the order of the Judge in like manner as payment of any 
debt suiljudged in the said Court, and shall be accounted for as 
herein provided. 

88. And be it enacted, that all the costs of any action or Costs to 
proceeding in the Court, not herein otherwise provided for, shall event of 
be paid by or apportioned between the parties in such manner ^hc action, 
as the Judge shall tliink fit, and in default of any special direc- 
tion shall abide the event of the action, and execution may issue 

for the recovery of any sueh costs in like manner as for any 
debt adjudged in the said Court. 

89. And be it enacted, that every order and judgment of any Judgments 
Cjprt holden under this act, except as herein provided shall be 

final and conclusive between the parties, but the Judge shall 
have power to nonsuit the plaintiff in every case in which satis- 
factory proof shall not be given to him entitling either the 
plaintiff or defendant to the judgment of the Court, and shall 
also in every case whatever have the power, if he shall think 
fit, to order a new trial to be had upon such terms as fie shall 
think reasonable, and in the meantime to stay the proceedings. 
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No actions 
to be re- 
moved into 
Superior 
Courts but 
on certain 
conditions. 


90. And be it enacted, that no plaint entered in any Court 
holden under this Act shall be removed or removable from the 
said Court into any of Iler Majesty’s Superior Courts of Record 
by any writ or process, unless the debt or damage claimed shall 
exceed five pounds, and then only by leave of a Judge of one of 
the said Superior Courts, in cases which shall appear to the 
Judge fit to be tried in one of the Superior Courts, and upon 
such terms as to payment of costs, giving security for debt or 
costs, or such other terms as he shall think fit. 


A\Tioniay 91 . And be it enacted, that no person shall be entitled to 
Sy^party in appear for any other party to any proceeding in any of the said 
Courts Courts unless he be an attorney of one of Her ^lajesty’s Superior 
Courts of Record, or a barrister-at-law instructed by such attor- 
ney on behalf of the party, or, by leave of the Judge, any other 
person allowed by the Judge to appear instead of such party ; 
but no barrister, attorney, or other person, except by leave of 
the Judge, shall be entitled to be heard to argue any question 
as counsel for any other person in any proceeding in any Court 
holden under this Act; and no person, not being an attorney 
admitted to one of Her Majesty's Superior Coinfs of Record, 
shall be entitled to have or recover any sum of money for 
appearing or acting on behalf of any other ])er.son in the said 
Court; and no attorney shall be entitled to Inive or recover 
therefore any sum of money, unless the debt or damage claimed 
shall be more than forty shillings, or to have or rccxtvci' more 
than ten shillings for his fees and costs, unless the debt or 
damage claimed shall be more than five pounds, or more than 
fifteen shillings in any case within the summary jurisdiction 
given by this Act; and in no case shall any fee exceeding one 
pound three shillings and sixf^ence be allowed for employing a 
barrister as counsel in the cause; and the expense of employing 
a barrister or an attorney, either by plaintiff or defendant, shall 
not be allowed on taxation of costs in the case of a plaintifl' 
where less than five pounds is recovered, or in the case of a 
defendant where less than five pounds is claimed, or in any case 
unless by order of the Judge. 


Court may 
make orders 
for payment 
by instal- 
ments. 


92. And be it enacted, that the Judge may make orders 
concerning the time or times and by what instalments any debt 
or damages or costs for which judgment shall be obtained in tlie 



9 & 10 VlCT. CAP. 95. 


xxxix 


said Court shall be paid, and all such moneys shall be paid into 
Court, unless the Judge shall otherwise direct. 

93. And be it enacted, that if there shall be cross Cross judg- 
judgments between the parties, execution shall be taken out 

by that party only who shall have obtained judgment for the 
larger sum, and for so much only as shall remain after deduct- 
ing the smaller sum, and satisfaction for the remainder shall 
be entered, as well as satisfaction on the judgment for the 
smaller sum, and if both sums shall be equal, satisfaction shall 
be entered upon both judgments. 

94. And be it enacted, that whenever the Judge shall Court may 
have made an order for the payment of money, the amount emoitioii 
shall be recoverable in case of default or failure of payment 

thereof fortjiwith, or at the time or times and in the manner 
thereby directed, by execution against the goods and chattels 
of the party against whom such order shall be made; and the 
Clerk of the said Court, at the request of the party prosecuting 
such order, shall issue under the seal of the Court a writ of 
Jieri facias as a warrant of execution to the High Bailiff’ of the 
Court, who by such warrant shall be empowered to levy, or cause 
to be levied, by distress and sale of the goods and chattels of 
such party such sum of money as shall be so ordered, where- 
soever they may be found within the district of the Court, 
whether within liberties or without, and also the costs of the 
execution; and all Constables and other peace officers within 
their several jurisdictions shall aid in the execution of every 
such warrant. 

95. And be it enacted, that if the Judge shall have Execution 
made any order for payment of any .sum of money by instal- .Iftjriie- 
ments, execution upon such order shall not issue against the tanlt in pay- 
party until after default in payment of some instalment ac- instalment, 
cording to such order, and execution or successive executions 

may then issue for the whole of the said sum of money and ibc whole 
- .. , sum due. 

costs then remaining unpaid, or for such portion thereof as the 

Judge shall order, either at the time of making the original 

order, or at any subsequent time, under the seal of the Court. 

96. And be it enacted, that every Bailiff or officer exe- What goods 

/. 1 ^ lah(ui 

cuting any process of execution issuing out of the said County in execnticn. 
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Court against the goods and chattels of any person, may by 
virtue thereof seize and take any of the goods and chattels of 
such person (excepting the wearing apparel and bedding of such 
person or his family, and the tools and implements of his trade 
to the value of five pounds, which shall to that extent be pro- 
tected from such seizure), and may also seize and take any 
money or bank notes (whether of the Bank of England or of 
any other bank), and any cheques, bills of exchange, promis- 
sory notes, bonds, specialties, or securities for money, belonging 
to any. such person against whom any such execution shall 
have issued as aforesaid. 

Securities 97 . And be it enacted, that the High Bailiff shall hold 
seized to be 

held by High any cheques, bills of exchange, promissory notes, bonds. 
Bailiff. specialties, or other securities for money which shall have been 
so seized or taken as aforesaid, as a security or securities for 
the amount directed to be levied by such execution, or so much 
thereof as shall not have been otherwise levied or raised for the 
benefit of the plaintiff; and the plaintiff may sue in the name 
of the defendant, or in the name of any person in whose name 
the defendant might have sued, for the recovery of the sum or 
sums secured or made payable thereby, when the time of pay- 
ment thereof shall have arrived. 


Parties hav- 
ing obtained 
an unsatis- 
fied judg- 
ment may 
obtain a 
summons on 
charge of 
fraud. 


98. And be it enacted, that it shall be lawful for any party 
who has obtained any unsatisfied judgment or order in any 
Court held by virtue of this Act, or under any Act repealed by 
this Act, for the payment of any debt or damages or costs, to 
obtain a summons from any County Court within the limits of 
which any other party shall then dwell or carry on his business, 
such summons to be in such form as shall be directed by the 
rules made for regulating the practice of the County Courts as 
herein provided, and to be served })crsonally upon the person to 
whom it is directed, requiring him to appear at such time as 
shall be directed by the said mles to answer such things as are 
named in such summons; and if he shall appear in pursuance 
of such summons he may be examined upon oath touching his 


estate and effects, and the manner and circumstances under 


which he contracted the debt or incurred the damages or liability 


which is the subject of the action in which judgment has been 


obtained against him ; and as to the means and expectation he 
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then had, and as to the property and means he still hath, of 
discharging the said debt or damages or liability, and as to the 
disposal ho may have made of any property; and the person 
obtaining such summons as aforesaid, and all other witnesses 
whom the Judge shall think requisite, may be examined upon 
oath touching the inquiries authorized to bo made as aforesaid; 
and the costs of such summons and of all proceedings thereon 
shall be deemed costs in the cause. 

99. And be it enacted, that if the party so summofled shall 
not attend as required by such summons, and shall not allege a 
sufficient excuse for not attending, or shall, if attending, refuse 
to be swoni, or to disclose any of the things aforesaid, or if he 
shall not make answer touching the same to the satisfaction of 
such Judge, or if it shall appear to such Judge, either by the 
examination of the party or by any other evidence, that such 
party, if a defendant, in incurring the debt or liability which is 
the subject of the action in which jirdgment has been obtained 
has obtained credit from the plaintiff under false pretences, or 
by means of fraud or breach of trust, or has wilfully contracted 
such debt or liability without having had at the same time a 
reasonable expectation of being able to pay or discharge the 
same, or shall have made or caused to be made any gift> 
delivery, or transfer of any property, or shall have charged? 
removed, or concealed the same, with intent to defraud his 
creditors or any of them, or if it shall appear to the satisfac- 
tion of the Judge of the said Court that the party so summoned 
has then, or has had since the judgment obtained against him, 
sufficient means and ability to pay the debt or damages or costs 
so recovered against him, either altogether, or by any instalment 
or instalments which the Court in which the judgment was 
obtained shall have ordered, and if he shall refuse or neglect to 
pay the same as shall have been so ordered, or as shall be 
ordered pursuant to the power hereinafter provided, it shall be 
lawful for such Judge, if he shall think fit, to order that any 
such party may be committed to the common gaol or house of 
correction of the county, district, or place in which the party 
summoned is resident, or to any prison which shall be pro- 
vided as the prison of the Court, for any period not exceeding 
forty days. 


Commitment 
for frauds, 
&c. 



Power of 
Jud^e to 
rescind or 
alter orders. 


Power to 
examine and 
commit at 
at hearing of 
the cause. 


Mode of 
issuing and 
executing 
warrants of 
commitment. 
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100. And be it enacted, that it shall be lawful for the Judge 
of any Court before whom such summons shall be heard, if he 
shall think fit, whether or not he shall make any order for the 
committal of the defendant, to rescind or alter any order that 
shall liave been previously made against any defendant so 
summoned before him for the payment, by instalments or other- 
wise, of any debt or damages recovered, and to make any 
further or other order, either for the payment of the whole of 
such debt or damages and costs forthwith, or by any instal- 
ments, or in any other manner as such Judge may think 
reasonable and just. , 

101. And be it enacted, that in every case where the de- 
fendant in any suit brought in any County Court sliall have 
been personally served with the summons to appear or shall 
personally appear at the trial of the same, the Judge at the 
hearing of the cause, or at any adjournment thereof if judg- 
ment shall be given against the defendant, shall have the same 
power and authority of examining the defendant and the plmntiff 
and other parties touching the several tilings hereinbefore men- 
tioned, and of committing the defendant to prison, and of mak- 
ing an order, as he might have and exercise under the provisions 
hereinbefore contained in case the plaintiff had obtained a sum- 
mons for that purpose after the judgment obtained as herein- 
before mentioned. 

102. And be it enacted, that whenever any order of commit- 
ment shall have been made as aforesaid the Clerk of the said 
Court shall issue under the seal of the Court a warrant of 
commitment, directed to one of the Bailiffs of any County Court, 
who by such warrant shall be empowered to take the body of 
the person against whom such order shall be made; and all Con- 
stables and other peace officers within their several jurisdictions 
shall aid in the execution of every such warrant; and the gaoler 
or keeper of every gaol, house of correction, and prison men- 
tioned in any such order shall be bound to receive and keep the 
defendant therein until discharged under the provisions of this 
Act, or otherwise by due course of law ; and no protection, 
order, or certificate granted by any Court of Bankruptcy, or for 
the relief of Insolvent Debtors, shall be available to discharge 
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any defendant from any commitment under such last>mentioned 
order. 

103. And be it enacted, that no imprisonment under this Imprison - 
Act shall in anywise operate jis a satisfaction or extinguishment IJjjevate^Ls^a 
of the debt or other cause of action on which a judgment has 

been obtained, or protect the defendant from being anew sum- ^ 

moned and imprisoned for any new fraud or other default render- 
ing him liable to be imprisoned under this Act, or deprive the 
plaintiff of any right to take out execution against the goods and 
chattels of the defendant, in the same manner as if such im- 
prisonment had not taken place. 

104. And be it enacted, that in all cases where a warrant of How execu- 
execution shall have issued against the goods and chattels of iuU)f ^ 
any party, or an order for his commitment shall have been made Oie juyisdic- 
under this act, and such party, or his goods and chattels, shall Court. 

be out of the jurisdiction of the Court, it shall be lawful for the 
High Bailiff of the Court to send such w'arrant of execution or 
of commitment to tlie Clerk of any other Court constituted under 
this Act, within the jurisdiction of which such party, or his 
goods and chattels, shall then be or be believed to be, with a 
warrant thereto annexed, under the hand of the High Bailiff 
and sc?al of the Court from which the original warrant issued, 
requiring execution of the same, and the Clerk of the Court to 
which the same shall bo sent shall seal or stamp the same with 
the seiil of his Court, and issue the same to the High Bailiff of 
his Court, and thereupon such last-mentioned High Bailiff 
shall be authorized and required to act in all respects as if the 
original warrant of execution or commitment had been directed 
to him by the Coui’t of which he is the High Bailiff, and shall, 
within such time as shall be specified in the Rules of Practice, 
return to the High Bailiff' of the Court from which the same 
originally issued, what he shall have done in the execution of 
such process, and In case a levy shall have been made shall, 
within such time as shall be specified in the Rules of Praotice, 
pay over all moneys received in pursuance of the warrant to the 
High Bailiff of the Court from which the same shall have 
originally issued, retaining the fees for execution of the process; 
and where any order or commitment shall have been made, and 
the person apprehended, he shall be forthwith conveyed, in 
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custody of the Bailiff or officer apprehending him., to the gaol 
or house of correction or other prison of the Court within the 
jurisdiction of which he shall have been apprehended, and kept 
therein for the time mentioned in the warrant of commitment 
unless sooner discharged under the provisions of this Act; and 
all Constables and other peace officers shall be aiding and 
assisting within their respective districts in the execution of 
such warrant. 


Power to 
Judge to 
suspend 
execution 
in certain 
cases. 


105. And be it enacted, that if it shall at any time 
appear to the satisfaction of the Judge, by the oath or affirma- 
tion of any person, or otherwise, that any defendant is unable, 
from sickness or other sufficient cause, to pay and discharge the 
debt or damages recovered against him, or any instalment 
thereof ordered to be paid as aforesaid, it shall be lawful for the 
Judge, in his discretion, to suspend or stay any judgment, 
order, or execution given, made, or issued in such action, for 
such time and on such terms as the Judge shall think fit, and 
so from time to time until it shall appear by the like proof as 
aforesaid that such temporary cause of disability Las ceased. 


Regulating 106. And be it enacted, that no sale of any goods which 
goods taken taken in execution as aforesaid shall be until after the 

in execution, end of five days at least next following the day on whicli such 
goods shall have been so taken, unless such goods be of a perish- 
able nature, or upon the request in writing of the party whose 
goods shall have been so taken ; and until such sale the goods 
shall be deposited by the bailiff in some fit place, or they may 
remain in the custody of a fit person approved by the High 
Bailiff, to be put in possession by the Bailiff; and it shall be 
lawful for the High Bailiff, from time to time as he shall think 
proper, to appoint such and so many persons for keeping posses- 
sion, and so many sworn brokers and appraisers for the purpose 
of selling or valuing any goods, chattels, or effects taken in 
execution under this Act as shall appear to him to be necessary, 
and to direct security to be taken from each of them, for such 
sum and in such manner as he shall think fit, for the faithful 
performance of their duties without injury or oppression ; and 
the Judge or High Bailiff may dismiss any person, broker, or 
appraiser so appointed; and no goods taken in execution under 
this Act shall be sold for the purpose of satisfying the warrant 
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of execution except by one of the brokers or appraisers so 
appointed; and the brokers or appraisers so appointed shall be 
entitled to have, out of the produce of the goods so distrained 
or sold, sixpence in the pound on the value of the goods for the 
appraisement thereof, whether by one broker or more, over and 
above the stamp duty, and for advertisements, catalogues, sale 
and commission, and delivery of goods, one shilling in the pound 
on the net produce of the sale. 

107. And be it enacted, that so much of an Act passed in the 
eighth year of the reign of Queen Anne, intituled “ An Act for the 
better Security of Rents, and to prevent Frauds committed by 
Tenants,” as relates to the liability of goods taken by virtue of any 
execution, shall not be deemed to apply to goods taken in execution 
under the process of any Court holden under this Act; but the 
landlord of any tenement in which any such goods shall be so 
taken shall be entitled, by any writing under his hand or under 
the hand of his agent, to be delivered to the Bailiff or officer 
making the levy, which writing shall state the terms of holding, 
and the rent payable for the same, to claim any rent in arrear 
then due to him, not exceeding the rent of four weeks where 
the tenement is let by the week, and not exceeding the rent 
accruing due in two terms of payment, where the tenement is 
let for any other term less than a year, and not exceeding in 
any case the rent accruing due in one year; and in case of any 
such claim being so made the Bailiff or officej making the levy 
shall distrain as well for the amount of the rent so claimed, and 
the costs of such additional distress, as for the amount of 
money and costs for which the warrant of execution issued under 
this Act, and shall not proceed to sell the same or any part 
thereof within five days next after such distress taken; and if 
any replevin be made of the goods so taken, such of the goods 
shall be sold under the execution as shall satisfy the money and 
costs for which, the warrant of execution issued, and the costs 
of the sale; and the overplus of such sale (if any), and also the 
residue of the goods, shall be returned as in other cases of dis- 
tress for rent, and replevin thereof; and for every such additional 
distress ffir rent in arrear the High Bailiff of the Oqurt shall be 
entitled to have as the costs of the distress, instead of the fees 
allowed by this Act for making such distress, and keeping 
possession thereof, the fees allowed by an Act passed in the 


As to the 
liability of 
goods taken 
in execution 
under 

8 Anne, c. 17. 


Landlords 
may claim 
certain rents 
in arrear. 


Bailiffs mak- 
ing levies 
may restrain 
for rent and 
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In case of 
replevins. 
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fifty-seventh year of the reign of King George the Third, in- 
57 Geo. 3, tituled “ An Act to regulate the Costs of Distresses levied for 
c. 93 . Payment of small Rents.” 

No execution 108. And be it enacted, that no judgment or execution 

staved V stayed, delayed, or reversed upon or by any Tvrit of 

writ of error, error, or supersedeas thereon, to be sued for tlie reversing of 
any judgment given in any Court holden under the provisions of 
this Act. 


Execution to 
be super- 
seded un 
p iymcnt of 
debt and 
costs. 


109. And be it enacted, that in or upon every warrant 
of execution issued against the goods and chattels of any person 
whomsoever the Clerk of the Court shall cause to be inserted or 
endorsed the sum of money and costs adjudged, with the suras 
allowed by this Act as increased costs for the execution of such 
warrant; and if the party against whom such execution shall 
be issued shall, before an actual sale of the goods and chattels 
pay or cause to be paid or tendered unto the Clerk of the Court 
out of which such waiTant of execution has issued, or to the 
Bailiff holding the warrant of execution, such sum of money 
and costs as aforesaid, or such part thereof as the person en- 
titled thereto shall agree to accept in full of his debt or 
damages and costs together with the fees herein directed to be 
paid, the execution shall be superseded, and the goods and 
chattels of the said party shall be discharged and set at 
liberty. 


Debtor to be 110. And be it enacted, that any person imprisoned under 
from ciistoV satisfied the debt or demand, 

nmnt of ^ instalments thereof payable, and costs remaining due at 

debt and the time of the order of imprisonment being made, together with 

costs. Ijjg obtaining such order, and all subsequent costs, shall 


be discharged out of custody, upon the certificate of such pay- 
ment or satisfaction, signed by the Clerk of the Court, by leave 
of the Judge of the Court in which the order oT imprisonment 
was made. 


Minutes of 111* And be it enacted, that the Clerk of every Court 
?o holden under this Act shall cause a note of all plaints and sum- 

monses, and of all orders, and of all judgments and executions, 
and returns thereto, and of all fines, and of all other proceedings 
of the Court, to be fairly entered from time to time in a book 
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belonging to the Court, which shall be kept at the office of the 
Court; and such entries in the said book, or a copy thereof 
bearing the seal of the Court, and purporting to be signed and 
certified as a true copy by the Clerk of the Court, shall at all 
times be admitted in all Courts and places whatsoever as evi- 
dence of such entries, and of the proceeding referred to by such 
entry or entries, and of the regularity of such proceeding, with- 
out any further proof. 

112. And be it enacted, that the Clerk or Clerks of every Suitors’ 
such Court shall in the month of March in each year make out JSiSaimed 
a correct list of all sums of money belonging to suitors in the m six^ears 
Court which shall have been paid into Court, and which shall gei^ralfund. 
have remained unclaimed for five years before the first day of 
the month of January then last past, specifying the names of 
the parties for whom or on whose account the same were so 
paid into Court; and a copy of such list shall be put up and 
remain during Court hours in some conspicuous part of the 
Court House, and at all times in the Clerk’s office, and all sums 
of money which shall have been paid into any such Court, to 
the use of any suitor or suitors thereof, and which shall have 
remained unclaimed for tlie period of six years before the passing 
of this Act, and which are now in the hands of any Commis- 
sioner, Tnisteo, Judge, or Officer of such Court, or otherwise 
held in trust for such suitors, and all further sums of money 
which shall hereafter be paid into any such Court, to the use 
of any suitor or suitors thereof, shall, if unclaimed for the period 
of six years after the same shall have been so paid into Court, 
be applicable as part of the general fund of the Court, and shall 
be carried to the account of such fund, and no person shall be 
entitled to claim any sum which shall have remained unclaimed 
for six years; but no time during which the person entitled to 
claim such sum shall have been an infant or feme covert^ or of 
unsound mind, or beyond the seas, shall be taken into account 
in estimating the said period of six years. 

413. And be it enacted, that if any person shall wilfully Power of 
insult the Judge or any Juror, or any Bailiff, Clerk, or Officer foJ^tempt 
of tlie said Court, fbr the time being, during his sitting or 
attendance in Court, or in going to or returning from the 
Court, or shall wilfully interrupt the proceedings of the Court, 
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or otherwise misbehave ku^Court, it shall be lawful for anj 
Bailiff or Officer of the Court, with or without the assistance of 
any other person, by the order of the Judge, to take such offender 
into custody, and detain him until the rising of the Court; and 
the Judge shall be empowered, if he shall think fit, by a warrant 
under his hand, and sealed with the seal of the Court, to com- 
mit any such offender to any priso^n to which he has power to 
commit offenders under this Act for any time not exceeding 
seven days, or to impose upon any such offender a fine not 
exceeding five pounds for every such offence, and in default of 
payment thereof to commit the offender to any such prison as 
aforesaid for any time not exceeding seven days, unless the said 
fine be sooner paid. 

114. And be it enacted, that if any officer or Bailiff of any 
Court holden under this Act shall be assaulted while in the 
execution of his duty, or if any rescue shall be made or attempted 
to be made of any goods levied under process of tffe Court, the 
person so offending shall be liable to a fine not exceeding five 
pounds, to be recovered by order of the Court, or before a justice 
of the peace as hereinafter provided; and it shall be lawful for 
the Bailiff of the Court or any peace officer in any such case to 
take the offender into custody (with or without warrant), and 
bring him before such Court of Justice accordingly. 

Bailiffs made 11.5. And be it enacted, that in case any Bailiff of the said 

firl) 8^01*1(1)10 ^ 

for escapes, Court who shall be employed to levy any execution against 
to goods and chattels shall, by neglect or connivance, or omission, 

execution, lose the opportunity of levying any such execution, then upon 
complaint of the party aggrieved by reason of such neglect, 
connivance, or omission, (and the fact alleged being proved to 
the satisfaction of the Court on the oath of any credible witness,) 
the Judge shall order such Bailiff to pay such damages as it 
shall appear that the plaintiff has sustained thereby, not ex- 
ceeding in any case the sum of money for which the said execu- 
tion issued, and the Bailiff shall be liable thereto; and upon 
demand made thereof, and on his refusal so to pay and satisfy 
the same, payment thereof shall be enforced by such ways and 
means as are herein provided for enforcing a judgment recovered 
in the said Court. 

116. And be.it enacted, that if any Clerk, Bddiff, or officer 


Penalty for 
assaulting 
Bailiffs, or 
rescuing 
goods taken 
in execution. 


Remedies 
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of the CoTurt, acting under colour or pretence of the process of ngainst, 
the Said Court, shall be charged with extortion or misconduct, on Bailiffs 
or with not duly paying or accounting for any money levied by 
him under the authority of this Act, it shall be lawful for the misconduct. 
Judge to inquire into such matter in a summaiy way, and for 
that purpose to summon and enforce the attendance of all 
necessary parties in like maimer as the attendance of witnesses 
in any case may "be enforced, and tb make such order thereupon 
for the repayment of any money extorted, or for the due pay- 
ment of any money so levied as aforesaid, and for the payment 
of such damages and costs, as he shall think just; and also, if 
he shall think fit, to impose such fine upon the Clerk, Bailiff, or 
ofllcer, not exceeding ten pounds for each offence, as he shall 
deem adequate; and in default of payment of any money so 
ordered to be paid payment of the same may be enforced by 
such ways and means as are herein provided for enforcing a 
judgment recovered in the said Court. 

. 117. And be it enacted, that every Treasurer, Clerk, Penalty on 

Bailiff’, or other officer employed in putting this Act or any of Sin^^^focs 

the powers thereof in execution, who shall wilfully and cor- besides^ those 

ruptly exact, take, or accept any fee or reward whatsoever, other ‘ 

than and except such fees as are or shall be appointed and 

allowed respectively as aforesaid, for or on account of anything 

done or to be done by virtue of this Act, or on any account 

whatsoever relative to putting this Act into execution, shall, 

upon proof thereof before the said Court, and in the case of a 

Clerk, Treasurer, or High Bailiff on allowance of the finding 

of the Court by the Lord Chancellor, be for ever incapable of 

serving or being employed under this Act in any office of profit 

or emolument, and shall also be liable for damages as herein 

provided. 


118. And be it enacted, that if any claim shall be made to Claims as to 
or in respect of any goods or chattels taken in execution m exccu-^^^ 
under the process of any Court holden under this Act, or in 
respect of the proceeds or value thereof, by any landlord for in Court, 
rent, or by any ;^rson not being the party against wdiom such 
process has issued, it shall be lawful for the Clerk of the Court, 
upon application of the officer charged with the execution of 
such process, as well before as after any action brought against 
€ 
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such officer, to issue a summons calling before the said Court 
as well the party issuing such process as the party making such 
claim, and thereupon any action which shall have been brought 
in any of Her Majesty’s Superior Courts of Eecord, or in any 
local or inferior Court, in respect of such claim, shall be stayed, 
and the Court in which such action shall have been brought, or 
any Judge thereof, on proof of the issue of such summons, 
and that the goods and chattels were so taken in execution, 
may order the party bringing such action to pay the costs of all 
proceedings had upon such action after the issue of such sum- 
mons out of the County Court; and the Judge of the County 
Court shall adjudicate upon such claim, and make such order 
between the parties in respect thereof, and of the costs of the 
proceedings, as to him shall seem fit, and such order shall be 
enforced in like manner as any order made in any suit brought 
in such Court, 

119. And be it declared and enacted, that all actions of 
replevin in cases of distress for rent in arrear or damage feasant 
which shall be brought in tlie County Court shall be brought 
without writ in a Court held under this Act. 

120. And be it enacted, that in every such action of replevin 
the plaint shall be entered in the Court holden under this Act 
for the district wherein the distress was taken. 

121. And bo it enacted, that in case either party to any such 
action of replevin shall declare to the Court in which such 
action shall be brought that the title to any corporeal or incor- 
poreal hereditament, or to any toll, market, fair, or franchise, is 
in question, or that the rent or damage in respect of which the 
distress shall have been taken is more than the sum of twenty 
pounds, and shall become bound, with two sufficient sureties, to 
be approved by the Clerk of tlie Court, in such sums as to the 
Judge shall seem reasonable, regard being had to the nature of 
the claim, and the alleged value or amount of the property in 
dispute, or of the rent or damage, to prosecute the suit with 
effect and witihout delay, and to prove before the Court by 
which such suit shall be tried that such title as aforesaid is in 
dispute between the parties, or that there was ground for 
believing that the said rent or damage was more than twenty 
pounds, then, and not otherwise, the action may be removed 
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before any Court competent to try. the same in such manner as 
hath been accustomed. 

122. And be it enacted, that when and so soon as the term 
and interest of the tenant of any house, land, or other corporeal 
hereditament, where the value of the premises or the rent 
payable in respect of such tenancy did not exceed the sum of 
fifty pounds by the year, and upon which no fine shall have 
been paid, shall have ended, or shall have been duly determined 
by a legal notice to quit, and such tenant, or, if such tenant do 
not actually occupy the premises, or occupy only a part thereof, 
any person by whom the same or any part thereof shall be then 
actually occupied, shall neglect or refuse to quit and deliver up 
possession of the premises, or of such part thereof respectively, 
it shall be lawful for the landlord or his agent to enter a plaint 
in the County Court to be holden under this Act, and there- 
upon a summons shall issue to the person so neglecting or 
refusing; and if the tenant or occupier shall not thereupon 
appear at the time and place appointed, and show cause to the 
contrary, and shall still neglect or refuse to deliver up possession 
of the premises, or of such part thereof of which he is then in 
possession, to the said landlord or his agent, it shall be lawful 
for such landlord or agent to give to the Court proof of the 
holding, and of the end or other determination of the tenancy, 
with the time or manner thereof, and, where the title of the 
landlord has accrued since the letting of the premises, the right 
by which he claims the possession; and upon proof of service 
of the summons, and of the neglect or refusal of the tenant or 
occupier, as the case may be, it shall be lawful for the Judge to 
issue a warrant under the seal of the Court to any Bailiff of the 
Court, requiring and authorizing him, within a period to be 
therein named, not less than seven or more than ten clear days 
from the date of such warrant, to give possession of the 
premises to such landlord or agent ; and such warrant shall be 
a sufficient warrant to the said Bailiff to enter upon the pre- 
mises, with such assistants as he shall deem necessary, and to 
give possession accordingly: provided always, that entry upon 
any such warrant shall not be made on a Sunday, Good Friday^ 
or Christmas Day, or at any time except between the hours of 
nine in the morning and four in the afternoon: provided also, 
that nothing herein contained shall be deemed to protect any 
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person by whom any such warrant shall be sued out of the 
County Court from any action which may be brought against 
him by any such tenant or occupier for or in respect of such 
entry and taking possession where such person had not, at the 
time of suing out the same as aforesaid, lawful right to the 
possession of the same premises. 


The manner ^23. And be it enacted, that such summons as last aforesaid 
such^um served either personally or by leaving the same with 

mons shall some person being in and apparently residing at the place of 
be served. abode ♦)f the person or persons so holding over as aforesaid; 

provided that if the person or persons so holding over, or any 
or either of them, cannot be found, and the place of abode of 
such person or persons shall either not be known, or admission 
thereto cannot be obtained for serving such summons, the 
posting of the said summons on some conspicuous part of the 
premises so held over shall be deemed to be good service upon 
such person or persons respectively. 


Judges, enacted, that it shall not be lawful to bring 

or action or prosecution against the Judge ojr against the Clerk 
other officers of the Court by whom such warrant as aforesaid shall have 
Sons^on^'^ been issued, or against any Bailiff or other person by whom such 
account of warrant may bo executed or summons affixed, for issuing such 
warrant, or executing the same respectively, or affixing such 
summons, by reason that the person by whom the same shall be 
sued out had not lawful right to the possession of the premises. 


Where 
landlord 
has a lawful 
title, he 
shall not be 
deemed a 
trespasser 
by reason of 
irregularity. 


125. And be it enacted, that whore the landlord at the time 
of applying for such warrant as aforesaid had lawftil right to 
the possession of the premises, or of the part thereof so held 
over as aforesaid, neither the said landlord nor his agent, nor 
any other person acting in his behalf, shall be deemed to be a 
trespasser by reason merely of any irregularity or informality 
in the mode of proceeding for obtaining possession under the 


authority of this Act, but the party aggrieved may, if lip think 
£t, bring an action on the case for such irregularity or in> 
formality, in which the damage alleged to be sustained thereby 
shall be specially laid, and may recover full satisfaction for such 


special damage, with costs of suit; provided that if the special 
damage so laid be not proved, the defendant shall be entitled to 


a verdict, and that if proved, hut assessed by the Jury at any 
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sum not exceeding five shillings, the plaintiff shall recover no 
more costs than damages, unless the Judge before whom the 
trial shall have been holden shall certify that in his opinion full 
costs ought to be allowed. 

126. And be it enacted, that in every case in which the Howexecu- 

person by whom any such warrant shall be sued out of the of posi 

County Court had not at the time of suing out the same lawful eession may 
t * be staved, 

right to the possession of the premises, the suing out of any 

such warrant as last aforesaid shall be deemed a trespass by 
him against the tenant or occupier of the premises, although no 
entry shall be made by virtue of the warrant; and in case any 
such tenant or occupier will become bound, with two sufficient 
sureties, to be approved by the Clerk of the Court, in such sum 
as to the Judge shall seem reasonable, regard being had to 
the value of ‘the premises, and to the probable cost of sucJti 
action, to sue the person by whom such warrant was sued out 
with effect and without delay, and to pay all the costs of the 
proceeding in such action in case a verdict shall pass for the 
defendant, or the plaintiff shall discontinue or not prosecute his 
action or become nonsuit therein, execution upon the warrant 
shall be stayed until judgment shall have been given in such 
action of trespass; and if upon the trial of such action of 
trespass a verdict shall pass for the plaintiff, such verdict and 
judgment thereupon shall supersede the said warrant. 

127. And be it enacted, that every bond given on the removal 
of any action out of the County Court, or upon staying the 
execution of any such warrant of possession as aforesaid, or on 
moving for a new trial, or to set aside a verdict, judgment or 
nonsuit, shall be made to the other party to the action at the 
costs of such other party, and shall be approved by the Judge, 
and attested under the seal of the Court; and if the bond so taken 
be forfeited, or if, upon the proceeding for securing which such 
bond was given, the Judge before whom such proceeding shall 
be had shall not certify upon the record in Court that the con- 
dition of the bond hath been fulfilled, the party to whom the 
bond shall have been so made may bring an action of debt, and 
recover thereon; provided always, that the Court in which such 
action as last aforesaid shall be brought may by a rule of Court 
give such relief to the parties liable upon such bond as may be 
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agreeable to justice and reason, and such rule Bli£dl have the 
nature and effect of a defeasance to such bond. 

128. And bo it enacted, that all actions and proceedings 
which before the passing of this Act might have been brought 
in any of Her Majesty’s Superior Courts of Record where the 
plaintiff dwells more than twenty miles from the defendant, or 
where the cause of action did not arise wholly or in some 
material point within the jurisdiction of the Court within 
which the defendant dwells or carries on his business at the time 
of the action brought, or where any officer of the County 
Court shall be a party, except in respect of any claim to any 
goods and chattels taken in executioik'-of the process of the 
Court, or the proceeds or value thereof, may be brought and 
determined in any such Superior Court, at the election of the 
party suing or proceeding, as if this Act had not been passed. 

129. And be it enacted, that if any action shall be com- 
menced after the passing of this Act in any of Her Majesty’s 
Superior Courts of Record, for any cause other than those lastly 
hereinbefore specified, for which a plaint might have been 
entered in any Court holden under this Act, and a verdict shall 
be found for the plaintiff for a sum less than twenty pounds, if 
the said action is founded on contract, or less than five pounds if 
it be founded on tort,, the said plaintiff shall have judgment to 
recover such sum only, and no costs; and if a verdict shall not 
bo found for the plaintiff the defendant shall be entitled to his 
costs as between attorney and client, unless in either case the 
Judge who shall try the cause shall certify on the back of the 
record that the action was fit to be brought in such Superior 
Court. 

130. And be it enacted, that all penalties, fines and forfeitures 
by this Act inflicted or authorized to be imposed (the manner of 
recovering and applying whereof is not hereby otherwise par* 
ticularly directed) shall, upon proof before any justice of the 
peace having jurisdiction within the county or place where the 
offender shall reside or be, or the offence shall be committed, 
either by the confession of the party offending, or by the oath of 
any credible witness, be levied, with the costs attending the 
summons and conviction, by distress and sale of the goods and 
chattels of the party offending, by warrant under the hand of 
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any such justice j 'and-the overplus (if any), after such penalties, 
fines, and forfeitures, and the charges of such distress and sale, 
are deducted, shall he returned, upon demand, unto the owner 
of such goods and chattels. 

131. And be it enacted, that if any such penalties, fines, and In default of 
forfeitures respectively shall not be paid forthwith upon con- offender’ 

viction, it shall be lawful for such justice to order the offender 

. , , . , . « , , detained til . 

so convicted to be detained in safe custody until return can be return of 

conveniently made to such warrant of distress, unless such 
ofiender shall give sufficient security to the satisfaction of such 
justice for his appearance before him on such day as shall be 
appointed for the return of such warrant of distress, such day 
not being more tlian eight days from the time of taking any 
such security, which security such justice shall be empowered 
to take by way of recognizance or otherwise as to him shall 
seem fit. 

132. And be it enacted, that if npon return of such warrant In default 
it shall appear that no sufficient distress can he had thereupon, off^der*** 

(XT in case it shall appear to the satisfaction of such justice, 

either by confession of the offender or otherwise, that ho hath 
not within the jurisdiction of such justice sufficient goods 
and chattels whereon to levy all such penalties, forfeitures, 
costs, and charges, such justice may, at his discretion, without 
issuing any warrant of distress, commit the offender to the 
common gaol or house of correction for any time not exceeding 
three calendar months, unless such penalties, forfeitures, and 
fines, and all re.asonable charges attending the recovery thereof, 
shall be sooner paid and satisfied. 

133. And be it enacted, that the moneys arising from any Penalties not 
such penalties, forfeitures, and fines as aforesaid, when paid and appii^,^ 
levied, shall (if not by this Act directed to bo otherwise applied) 

be from time to time paid to the Clerk of the Court, and shaU 
be applied in aid of the general fund thereof. 

134. And be it enacted, that in all cases in which by this Justices may 
Act any penalty or forfeiture is made recoverable before a su^^ons^in 
justice of the peace, it shall be lawful for . such justice to the recovery 
summon before him the party complained against, ana on suen 
summons to hear and determine the matter of such complaint, 
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and on proof of the oifence to convict the offender, and to 
adjudge him to pay the penalty or forfeiture incurred, and to 
proceed to recover the same, although no information in writing 
shall have been exhibited before liim ; and all such proceedings 
by summons without information in writing shall be as valid 
and effectual to all intents and purposes as if an information in 
writing had been exhibited. 

135. And be it enacted, that in all cases where any convic- 
tion shall be had for any offence committed against this Act the 
form of conviction may be in the words or to the effect follow- 
ing; (that is to say,) 

“ Be it remembered, that on this day of in the 

year of our Lord A. B, is convicted before of Her 

Majesty’s Justices of the peace for the [or before a 

Judge appointed under an Act passed in the year of the 
reign of Her Majesty Queen Victoria, intituled here insert 
the title of this Act^ of having [state the offence']; and I 
[or we] the said do adjudge the said to forfeit 

and pay for the same the sum of or to be committed 

to for the space of . Given under hand and 
seal the day and year aforesaid.” 

« 

136. And be it enacted, that no order, verdict, or judgment, 
or other proceeding, made concerning any of the matters afore- 
said, shall be quashed or vacated for want of form. 

137. And be it enacted, that where any distress shall be 
made for any sum of money to be levied by virtue of this Act, 
the distress itself shall not be deemed unlawful, nor the party, 
making the same bo deemed a trespasser, on account of any 
defect or want of form in the information, summons, conviction, 
warrant of distress, or other proceeding relating thereto, nor 
shall the party distraining be deemed a trespasser from the 
beginning on account of any irregularity which shall after- 
wards be committed by the party so distraining, but the person 
aggrieved by such irregularity may recover full satisfaction for 
the special damage in an action upon the case. 

138. And for the protection of persons acting in the execu- 
tion of this Act, be it enacted, that all actions and prosecutions 
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to be commenced against any person for anything done in pur- in execution 

suance of this Act shall be laid and tried in the county where 

the fact was committed, and shall bo commenced within three 

calendar months after the fact committed, and not afterwards, or 

otherwise; and notice in writing of such action, and of the 

cause thereof, shall be given to the defendant one calendar 

month at least before the commencement of the action; and no 

plaintiff shall recover in any such action if tender of sufficient 

amends shall have been made before such action brought, or if 

after action brought a sufficient sum of money shall have been 

paid into Court, with costs, by or on behalf of the defendant. 

139. And be it enacted, that if any person shall bring any Provision 
suit in any of Her Majesty’s Superior Courts of Record in oP 
respect of any grievance committed by any Clerk, Bailiff, or officers of 
officer of any Court holden under this Act, under colour or 
pretence of the process of the said Court, and the Jury upon the 

trial of the action shall not find greater damages for the 
plaintiff than the sum of twenty pounds, no costs shall be 
awarded to the plaintiff in such action unless the Judge shall 
certify in Court upon the back of the record that the action was 
fit to be brought in such Superior Court. 

140. Provided always, and be it enacted, that nothing in this Act not to 
Act contained ’shall be construed to alter or affect the rights or 
privileges of the Chancellor, Masters, and Scholars of the Univer- 

sities of Oxford or Cambridge respectively as by law possessed, Cambridge, 
or the jurisdiction of the Courts of the Chancellors or Vico 
Chancellors of the said universities, as holden under the respective 
charters of the said universities, or otherwise. 

141. Provided always, and be it declared and enacted, that Nothing to 
nothing in this Act contained shall be construed to affect the 

Courts of the Lord Warden or of the Vice Warden of the the Wardens 
stannaries of Cornwall; but this provision shall not be deemed naries. 
to prevent the establishment of any Court under this Act 
within the said stannaries, or to limit or affect the jurisdiction 
of any Court so established under this Act. 

142. And be it enacted, that in construing ^is Act all things Interpreta- 
directed or authorized to be done by or with respect to the Lord 
Chancellor shall and may be done by or with respect to a Lord 

c 3 
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Keeper or the first Commissioner for the custody of the great seal 
of the United Kingdom of Great Britain and Ireland; and all 
things directed or authorized to be done by or with respect to 
the Commissioners pf Her Majesty’s Treasury shall and may be 
done by and with respect to three or more of the said Com- 
missioners or the Lord High Treasurer; and the word “ person” 
shall be understood to mean a body politic, corporate, or col- 
legiate, as well as an individual; and every word importing the 
singular number shall, where necessary to give full effect to the 
enactments herein contained, be understood to mean several 
persons or things as well as one person or thing; and every word 
importing the masculine gender shall, where necessary, be un- 
derstood to mean a female as well as a male; and the words 
“ County Court’* shall be understood to mean any Court holden 
under this Act; and the term “landlord” shall be understood 
to mean the person entitled to the immediate reversion of the 
lands, or, if the property be holden in joint tenancy, co- 
parcenary, or tenancy in common, shall be understood to mean 
any one of the persons entitled to such reversion ; and the word 
“ Clerk” shall bo understood to mean “ Chief Clerk,” or 
“ Eegistrar,” and the words “ attorney at law” shall be under- 
stood to include a solicitor in any Court of Equity ; and the 
word “ agent” shall be understood to mean any person usually 
employed by the landlord in tlie letting of lands, ^pr in the col- 
lection of the rents thereof, or specially authorized to act in any 
particular matter by writing under the hand of such landlord; 
and the word “ Bailiff” shall be understood to include High 
Bailiff; unless in any of these cas^ there be something in the 
context inconsistent with such meaning. 

^neidcd'&c enacted, that this Act may be amended or 

’ ’ repealed by any Act to be passed in this session of Parliament. 
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Schedules to which this Act refers. 
SCHEDULE (A.) 

Acts for the more easy and speedy Recovery of Small Debts 
within the Towns, Parishes, and Places under written and 
other Parishes and Places adjacent; that is to say. 


Ashton-under-Lyne 

Bath 

Beverley 

Birmingham 

Blackhcath 

Bolingbroke and Horncastle ... 

Boston 

Bradford 

Bristol 

Bristol 

Brixton 

Broseley 

Canterbury 

Chippenham 

Cirencester 

Codsheath 

Deal 

Derby 

Doncaster 

Dover 

Ecclesall 

Elbe .... 

Ely, Isle of 

Exeter 

Faversham 

Folkestone 

Gloucester 

Gravesend 

Grimsby, Great 

Hagnaby 

Halesowen 

Ipswich 

Kidderminster 

King’s Lynn 


48 Geo. 3, c. xcviii. 

45 Geo. 3, c. Ixvii. 

46 Geo. 3, c. cxxxv. 

47 Geo. 3, c. xiv. 

47 Geo. 3, c. iv. 

47 Geo. 3, Sess. 2, c. Ixxviii 
47 Geo. 3, Sess. 2, c. u 

47 Geo. 3, Sess. 2, c. xxxix. 
56 Geo. 3, c. Ixxvi. 

7 Will. 4 & 1 Viet. c. Ixxxiv. 

46 Geo. 3, c. Ixxxviii. 

22 Geo. 3, c. xxxvii. 

25 Geo. 2, c. xlv. 

5 Geo. 3, c. ix. 

32 Geo. 3, c. Ixxvii. 

48 Geo. 3, c. 1. 

26 Geo. 3, c. xviii. 

6 Geo. 3, c. XX. 

4 Geo. 3, c. xl. 

24 Geo. 3, c. viii. 

48 Geo. 3, c. ciii. 

47 Geo. 3, c. xxxvii. 

18 Geo. 3, c. xxxvi. 

13 Geo. 3, c. xxvii. 

25 Geo. 3, c. vii. 

26 Geo. 3, c. xcviii. 

1 >Vill. & Mary, c. xviii. 

47 Geo. 3, Sess. 2, c. xl. 

46 Geo. 3, c. xxxvii. 

18 Geo. 3, c. xxxiv. 

47 Geo. 3, c. xxxvi 

47 Geo. 3, Sess. 2, c. ixxix. 

12 Geo. 3, c. Ixvi. 

10 Geo. 3, c. XX. 
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Kingston-upon-Hull 

.. 48 Geo. 3, c. cix. 

Kirkby in Kendal 

.. 4 Geo. 3, c. xli. 

Lincoln 

.. 24 Geo. 2, c. xvi. 

Liverpool * 

6 & 7 Will. 4, c. cxxxv. 

Manchester 

48 Geo. 3, c. xliii. 

Margate 

,. 47 Geo. 3, Sess. 2, c. vii. 

Middlesex 

. 23 Geo. 2, c. xxxili. 

Newcastle-upon-Tyne 

, 1 Will* & Mary, c. xvii. 

Norwich 

. 12 & 13 wm. 8, c. vii. 

Old Swinford 

. 17 Geo. 3, c. xix. ^ 

Pontefract Honor 

. 2 & 3 Viet. c. Ixxxv. 

Poulton 

. 10 Geo. 3, c. xxi. 

Rochester 

. 48 Geo. 3, c. li. 

Saint Albans 

. 25 Geo. 2, o. xxxviii. 

Saint Briavels 

. 5 & 6 Viet. c. Ixxxiii. 

Sandwich 

. 47 Geo. 3, c. xxxv. 

Sheffield 

. 48 Geo. 3, c. ciii. 

Shrewsbury 

. 23 Geo. 3, c. Ixxiii. 

Southwark and East Brixton.., 

, 4 Geo. 4, c. cxxiii. 

Stockport 

, 46 Geo. 3, c. cxiv. 

Tower Hamlets 

2 Will. 4, 0 . Ixv. 

Westbury 

48 Geo. 3, c. Ixxxviii. 

Westminster 

24 Geo. 2, c. xlii. 

Wight, Isle of 

46 Geo. 3, c, Ixvi. 

Wolverhampton 

48 Geo. 3, c. cx. 

Wraggoe 

19 Geo. 3, c. xliii. 

Yarmouth, Great 

31 Geo. 2, c. xxiv. 

SCHEDULE (B.) 

Acts for the more easy and speedy Recovery of Small Debts 

within the Towns, Parishes, and Places under written, and 

other Parishes and Places adjacent thereto : that is to say. 

Aberford ,, 

5 2 & 3 Viet. c. Ixxxvi. 


1 3 Viet. c. xxxiii. 

Ashby-de-la-Zouch 

1 Viet. c. XV. 

Barnsley 

1 & 2 Viet. c. xc. 

Belper 

2 & 3 Viet. c. xcviii. 

Blackburn 

4 & 5 Viet. c. Ixvii. 

Blackheath 

5 6 & 7 Will. 4. c. cxx. 


( 1 & 2 Viet. c. Ixxxix. 
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Boltnn 

Brighton 

Burnlej 

Bury 

Chesterfield 

Crediton 

East Retford 

Eckington 

Exeter 

Gainsburgh 

Glossop 

Grantham 

Halifax 

Hatfield 

Hinckley 

Hyde ..i. 

Kingsnorton 

Launceston 

Leicester 

Loughborough 

Newark 

New Sarum 

New Sleaford 

Newton Abbott 

Nottingham 

Oakham 

Prestbury Division of the > 
Hundred of Macclesfield J 

Prestwich-cum-Oldhara 

Roborough 

Rochdale 

Rotherham 

Saint Helen's ......... 

Staffordshire Potteries 

Tavistock 

Totnes 

Warrington 

Westminster 

Wigan 

Wirksworth 


. 3 Viet. c. xviii, 

, 3 Viet. c. X. 

. 4 & 5 Viet. c. Ixxxiii. 

, 2 & 3 Viet. c. ci. 

2 & 3 Viet. c. civ. 

8 & 9 Viet. c. Ixxix. 

4 & 5 Viet. c. Ixxxvii. 

2 & 3 Viet. c. ciii. 

4 & 5 Viet. c. Ixxiii. 

4 & 5 Viet. c. Ixxxvi. 

2 & 3 Viet. c. Ixxxviii. 
2 & 3 Viet. c. Ixxxix. 

2 & 3 Viet. c. cvi. 

4 & 5 Viet. c. Ixxiv. 

7 Will. 4, c. viii. 

3 & 4 Will. 4, c. cxix. 

4 & 5 Viet. c. Ixxv. 

4 8c 5 Viet. c. Ixxvi. 

5 6 & 7 Will. 4, c. cxxiii. 

I 7 Will. 4, c. vii. 

7 Will. 4f c. ix. 

4 & 5 Viet. c. Ixxix. 

4 & 5 Viet. c. Ixxxiv. 

4 & 5 Viet. c. Ixxxv. 

3 Viet, c. XXV. 

2 & 3 Viet. c. cv. 

1 Viet. c. xxxvi. 

6 Will. 4, c. xiii. 

2 & 3 Viet. c. e. 

7 Wm. 4, c. Ixii. 

2 & 3 Viet. c. xc. 

2 & 3 Viet. c. Ixxxvii. 

4 8c 5 Viet. c. Ixxxii. 

4 8c 5 Viet. c. Ixxxi. 

3 Viet. c. Ixviii. 

4 & 5 Viet. c. Ixxx. 

2 8c 3 Viet. c. xci. 

6 & 7 Will. 4, c. cxxxvii. 
4 8c 5 Viet. c. Ixxviii. 

2 8c 3 Viet. c. cii. 
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SCHEDULE (C.) 




Persons to whom the 

Town. 

Officer of the Court. 

next Appointment is 
to belong. 

Ashton-nnder-Lyne 

Clerk of the Court to 
be holden at, Ash- 
ton. 

Lord of tho Manor 
of Ashton-under- 
Lyne. 

Birmingham 

High Bailiff of the 
Court to bo holden 
at Birmingham. 

Lord of the Manor 
of Birmingham. 

Cirenoestei* 

Clerk of the Court to 
be holden at Ciren- 
cester. 

Lord of the Manor 
and Seven Hun- 
dreds of Ciren- 
cester. 

Kiddeiminster . . . 

Clerk of the Court to 
bo holden at Kid- 
derminster. 

Lord of the Manor 

1 of the Borough 
ofKidderminster. 

Stonrbridge 

Clerk of the Court to 
bo holden at Stour- 
bridge. 

Lord of the Manor 
of Old Swiuford 
or Amblecoat, to 
whom, on the day 
before the pass- 
ing of this Act, 
the next turn 
belongs to ap- 
point the Clerk 
or Beadle of the 
Court of Re- 
quests for the 
Parish of Old 
Swinford. 

St. Albans 

High Bailiff of tho 
Court to be holden 
at Watford. 

Lord of the Hun- 
dred of Cashio. 

Sheffield 

Judge of the Court to 
be holden at Shef- 
field. 

Clerk of the Court to 
be holden at Shef- 
field. 

Lord of the Manor 
of Sheffield. 

Iiord of the Manor 
of Ecclesall. 

Stockport 

Clerk of the Court to 
bo holden at Stock- 
port. 

Lord of the Manor 
and Barony of 
Stockport 
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SCHEDULE (D). 




AMOUNT OF DEMAND. 



i- 

\i i 

1 a 

^ t 

Exceeding £10 

JUDGE'S FEES. 

!§| 

1 

Q 

Exceeding 
and not 
exceeding 

Excwdilig 
and not 
exceeding 

Exceeding 
and not 
exceeding i 

Founded 

on 

Contract. 

Founded 
on Tort. 

s. d. 

s, d. 

8, d. 

8, d. 

8. d. 

d» 

Eveiy summons 

0 3 

0 6 

1 0 

2 0 

3 0 

3 0 

Every hearing without a 
jui7 

1 0 

1 6 

2 6 

7 6 

10 0 

15 0 

Every hearing or trial with 
a jury 

2 0 

3 0 

5 0 

10 0 

15 0 

20 0 

Eveiy order or judgment 
or application for an 
order 

0 3 

0 6 

1 0 

2 0 

3 0 

3 0 

CLERK’S FEES. 

Entering every plaint and 
issuing the summons 
tliercon 

0 3 

0 6 

1 0 

2 0 

3 0 

3 6 

Every subpoena, when re- 
quired 

0 3 

0 6 

0 9 

1 0 

1 6 

1 6 

Every hearing, trial, or non- 
suit without a jury 

0 4 

0 6 

1 0 

1 6 

2 0 

3 6 

Adjournment of any cause . 

0 8 

0 4 

0 6 

1 0 

2 0 

2 0 

Entering and giving notice 
of special defence.... 

0 3 

0 6 

1 0 

1 6 

2 0 

2 0 

Swearing every witness for 
plaintiff or defendant ... 

0 2 

0 2 

0 3 

0 4 

0 6 


Entering and drawing up 
every judgment and order, 
and copy thereof 

0 3 

0 6 

1 0 

1 6 

2 6 

3 0 

Payment of money in or out 
of Court, whether or not 
by instalments at dif- 
ferent times, including 
notice thereof, and taking 
receipt 

0 2 

0 4 

0 6 

1 




N.B. — ^Where the plaintiff recovers less than his claim, so as to rednce the 
scale of costs, the plaintiff to pay the difference. 
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Paying money into Court, 
and entering same in 
books, and notice thereof, 
or of sum in full satis-l 
faction having been paidj 
into Court, each instal- 
ment or payment. 
Payment of money out o 
Court, and taking receipt, | 
exclusive of stamp .... 
Every search in the books 
Issuing every warrant, at- 
tachment, or execution 
Supersedeas of execution, | 
or certificate of pay- 


cause 

WaiTantof commitment fori 
an assault or misbeha-[ 

viour in Court 

Entering and giving notice] 
of jury being required 
Issuing summons for jury .] 

Swearing jury 

Every hearing, trial, or non-| 
suit with a jui'y .. 
Taking recognizance or se- 
curity for costs 

Inquiring into sufiiciency 
of sureties proposed, and 
taking bond on removal 
of plaint, or gi-ant of 
new trial, or other occa- 
sion 

Taxing costs 


AMOUNT OF DEMAND. | 

Not 

exceeding 20*. 

Exceeding 20». 

and not 
exceeding 40 j. 

Exceeding 40f . 

and not 
exceeding £5. 

Exceeding £5, 
and not 
exceeding £10. 

Exceeding £10. 

Founded 

on 

Contract. 

Founded 
on Tort. 

s. d. 

s. d. 

s. d. 

s. d. 

8. d. 

d. 

— 

— 

— 

0 6 

0 8 

1 0 




0 9 

1 0 

1 6 

0 2 

0 2 

0 4 

0 6 

1 0 

1 0 

0 6 

0 6 

1 0 

1 6 

2 6 

3 0 

0 3 

0 6 

0 6 

1 0 

1 6 

2 0 

1 0 

1 0 

1 0 

1 0 

1 0 

1 0 

0 6 

0 9 

1 0 

1 6 

2 0 

2 6 

0 6 

0 9 

1 0 

1 6 

2 0 

2 6 

0 6 

0 8 

0 10 

1 0 

1 6 

1 6 

1 0 

1 6 

2 0 

3 0 

5 0 

7 6 

-r- 

— 

— 

2 0 

2 6 

3 0 

2 6 

2 6 

2 6 

2 6 

2 6 ; 

2 6 

— 



1 0 . 

2 0 

3 0 
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1 AMOUNT OF DEMAND. | 



5 

i 

5 


•o’ 

c> 

1 Exceeding £10. 



bo 


be O bO 

be 

o'is!, 






.S ® o 
'0*0^ 

S ^ S 
111 

>3 


'g 

§1 

t3 

^ t; 

'2 o 

HIGH BAILIFFS FEES. 


i 

a 


y. 

a 

v 




s. 

d. 

s. 

d. 

s. d. 

s. 

d. 

S. 

d. 

s. d. 

Calling every cause 

Affidavit of aen’ice of sum- 

0 

2 

0 

3 

0 4 

JO 

6 

1 

0 

1 6 

mons out of the jurisdic- 
tion 

0 

2 

0 

3 

0 6 

1 

0 

1 

6 

2 0 

Serving every summons, 





order, or subpoena within 
one mile of Court-house . 

0 

3 

0 

4 

0 6 

0 

10 

1 

0 

1 6 

If above one mile, then 











extra for every other 
mile 

0 

2 

0 

2 

0 3 

0 

4 

0 

4 


Execution of every warrant, 









precept, or attachment 
against the goods or body 
within one mile of the 











Court-house 

1 

6 

2 

6 

3 6 

4 

0 

5 

0 

7 0 

If above one mile, then 









extra for every other 
mile 

0 

3 

0 

3 

0 4 

0 

6 

0 

6 

0 6 

If two officers be necessary 





in the judgment of the 
Court, then extra, within 











one mile of the Court- 
house 

1 

0 

1 

6 

2 0 

2 

0 

2 

6 

3 0 

If above one mile, then 






extra for every other 
mile 

0 

3 

0 

3 

0 4 

0 

6 

0 

6 

0 6 

Keeping possession of goods 
till sale, per day, not ex- 
ceeding five days 











1 

0 

1 

6 

2 0 

2 

0 

2 

6 

3 0 

Carrying every delinquent 






to prison, including all 
expenses and assistants, 
per mile 

1 

0 

1 

0 

1 0 

1 

0 

1 

0 

1 0 

Issuing warrant to Clerk of 






another Court 

1 

0 

1 

6 

2 0 

2 

6 

3 

0 

3 6 






N.B. — ^Tho several fees payable on proceedings in replevin to be regulated on 
the same scale by the amount distrained for, and on proceedings for , the 
recovery of tenements by the yearly rent or value of the tenement sought 
to be recovered. 
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An Act to armid the Act for the more easy Recovery of Small 
X>^ts and Demands in England^ and to abolish certain 
Inferior Courts of Record. — \lst August^ 1849.] 

WHEREAS by an Act passed in the tenth year of Her present 
Majesty, intituled “ Au Act for tlie more easy Recovery of Small 9 & 10 Viet. 
Debts and Demands in England,” power is given to the Judge in 
tire cases therein mentioned to order that a party summoned in 
respect of an unsatisfied judgment or order, or a defendant in 
any suit, may be committed to the common gaol or house of 
con’oetion of the county, district, or place in which such party 
or defendant is resident, or to any prison which should be pro- 
vided as the prison of the Court, for any period not exceeding 
forty days : and whereas it is inexpedient that persons should 
be committed under the said Act to houses of correction ; be it 
tlierefore enacted by the Queen’s most excellent Majesty, by 
and with the advice and consent of the Lords spiritual and 
temporal, and Commons, in this present Parliament assembled, 
and by the authority of the same, that from and after the 
thirty-first day of August one thousand eight hundred and 
forty-nine so much of the said Act as authorizes any Judge to 
order any such party or defendant to be committed as herein- 
before mentioned shall be repealed ; and it shall bo lawful for To what pri- 
any Judge who would have been authorized under the said Act may 

to order any party or defendant to bo committed as aforesaid for mitted under 
^ T6cit)6d .A.ct» 

any such period as aforesaid, to order such party or defendant for frauds, 

to be committed for the like period to the common gaol wherein 
the debtors under judgment and in execution of the Superior 
Courts of justice may be confined for the county, city, borough, 
or place in which such party or defendant is resident, or to any 
other gaol or debtors prison for the same county, dty, borough, 
or place which shall by any declaration of one of Her Majesty’s 
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principal Secretaries of State be allowed as a place of imprison- 
ment for persons committed under the said Act, so long as such 
declaration shall remain in force and unrevoked, or to any 
prison which has been or shall be provided as in the said Act 
mentioned as the prison of the Court by the Judge of which 
such order may be made; and all the provisions of the said Act 
applicable to and consequent upon the order for commitment 
under the power hereinbefore repealed, and to the prisons to 
which persons might be committed under such order, shall 
apply to*and be construed with reference to any order made 
under the power hereinbefore contained, and the prisons to 
which persons may be committed under such order. 

To what pri- 2. And whereas by the said Act of the tenth year of Her 
sons persons . . , , .1/. n 

may be c;om- Majesty it was enacted, that if any person should wiliully 

insult the Judge, or any Juror, or any Bailiff, Clerk, or officer 
Act for of the Court for the time being, during his sitting or attendance 
c.ontempt. Court, or in going to or returning from the Court, or should 
wilfully interrupt the proceedings of the Court, or otherwise 
misbehave in Court, the Judge should be empowered, if he 
should think fit, by a warrant under his hand, and sealed with 
the seal of the Court, to commit any such offender to any 
prison to which he had power to copimit offenders under the 
said Act for any time not exceeding seven days, or to impose 
upon any such offender a fine not exceeding five pounds for 
every such offence, and in default of pajrment thereof to com- n 
mit the offender to any such prison as aforesaid for any time 
not exceeding seven days, unless the said fine were sooner paid : 
be it enacted, that from and after the thirty-first day of August 
one thousand eight hundred and forty-nine so much of the 
last-recited enactment as authorizes the Judge to commit any 
such offender to any such prison as therein mentioned shall be 
repealed, and in any case in which any Judge would under such 
enactment have been authorized to commit any such offender to 
any such prison as therein mentioned for such period as therein 
mentioned, such Judge shall be empowered, if he think fit, by 
warrant, as therein mentioned, to commit such offender for the 
like period to any common gaol wherein the debtors under 
judgment and in execution of the Superior Courts of justice 
may be confined, for any county, city, borough, or place wholly 
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or in part witliin any district of such Judge, or to any other 
gaol or debtors prison for any such county, city, borough, or 
place which shall by declaration as aforesaid be allowed as a 
place of imprisonment for persons committed under the said 
Act, so long as such declaration shall remain in force and un- 
rovoked, or to any prison which has been or may be provided 
as in the said Act mentioned, as the prison of the Court by the 
Judge of which such offender shall be committed. 

3. Provided always, and be it enacted, that where; by reason ^vhere 

of any common gaol wherein debtors under judgment and in 

execution “of the Superior Courts of justice may be confined situated at 

being situated at an inconvenient distance, or of the crowded veideS^dis- 

state of any such gaol, or otherwise, it shall appear to one of tance or 

crowded, 

Her Majesty’s principal Secretaries of State expedient so to do. Secretary of 
it shall be lawful for such Secretary of State, by order under ^u^^orize 
his hand, to authorize to be used for the purposes of commit- coiumitinent 
ments under the said Act of the tenth year of Her Majesty any correction, 
house of correction or common gaol in which such debtors as 
aforesaid may not be confined (to be mentioned in such order), 
and to make orders for altering the regulations of such house 
of correction or gaol as last aforesaid, so far as respects the 
treatment of persons to bo committed under this Act, in order 
tliat such persons may be treated as nearly as may be in like 
manner as if they had been committed to a gaol in which such 
I debtors as aforesaid may be confined, notwithstanding the 
regulations in force in such house of correction or gaol to 
which such persons may be committed; and every such order 
may from time to time he revoked or varied by such Secretary 
of State as occasion may require. 

4. Provided also, and be it enacted, that where, under the Gaols main- 

provisions hereinbefore contained, persons might be committed ^ 

to any gaol or prison not now used for the purposes of the said liberties 
Act which by reason of the tenure of any liberty or franchise, fi^rsonrnot 
or otherwise, is maintained at the private charges of the lord of . 

such liberty or franchise, or of any other private person, such consent, 
gaol or.prison shall not be used for the purposes of commit- 
ments under the said Act until such lord or person as aforesaid 

shall have given his consent in writing to- such gaol or prison 
being so used. 
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A prison 
used under 
recited 
enactment 
for any 
ridins, parts, 
or division 
of a county, 
to be deemed 
a common 
gaol for such 
riding, 
parts, or . 
division. 


5. And whereas by the said Act of the tenth year of Her 
Majesty it was enacted, “that it should be lawful for any 
Court holden under that Act, with the approval of one of Her 
Majesty’s principal Secretaries of State, to use as a prison for 
the purposes of that Act any prison then belonging to any 
Court holden under any of the Acts cited in the schedules (A.) 
and (B.) to that Act, in all cases where it should appear to the 
said Secretary of State that the common gaol or house of cor- 
rection of the county, district, or place in which the Court was 
established was inconveniently situated, or was not applicable 
for the use of the said Courts; and whenever any such prison 
should be so allowed to be used it should be deemed one of the 
common gaols of the county for which it should be used, as if 
it had been provided after presentment of the insufficiency of 
one common gaol for such county under the provisions of an 
Act passed in the sixth year of the reign of Her Majesty, 
intituled “ An Act to amend the Laws concerning Prisons and 
whereas a prison used under the said recited enactment for a 
division of a county may be deemed a gaol for the county at 
large: be it declared and enacted, that where a prison allowed 
to be used with the approval of such Secretary of State shall 
be so used for any riding, parts, or division of a county having 
a distinct commission of the peace, or a distinct rate in 
the nature of a county rate applicable to the maintenance of a 
prison for such riding, parts, or division (and not for the 
county at large), such prison shall he deemed one of the 
common gaols for the riding, parts, or division for which it is 
so used (and not for the county at large), as if it had been 
provided after presentment of the insufficiency of one common 
gaol for such riding, parts, or division under the said Act of the 
sixth year of Her Majesty. 


Power to 
Secretaiw of 
State, with 
consent of 
the Treasury, 
to alter fees 
payable on 


in County 
Courts. 


6. And be it enacted, that it shall be lawful for one of Her 
Majesty’s principal Secretaries of State, with the consent of the 
Commissioners of Her Majesty’s Treasury, from time to time to 
regulate or vary, lessen or increase, the fees or sums in the 
name of fees now payable, or which from time to time niay be 
payable, on the several proceedings in the Courts holden under 
the said Act of the tenth year of Her Majesty to the Judges, 
Clerks, and High Bailiffs of such Courts, and such fees or sums 
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may be bo regulated from time to time by way of per-centage 
OD tke amount of the demand; and such Secretary of State, 
with such consent as aforesaid, may from time to time appoint, 
instead of all or any of the fees of sums in the name of fees 
now payable or which may from time to time be payable as 
aforesaid, other fees or sums by way of per-centage or other- 
wise, and to be payable on such proceedings under such last- 
mentioned Act as such Secretary of State with such consent as 
aforesaid may direct 

7. And be it enacted, that so much of the said Act of the 

recited Act 

tenth year of Her Majesty as directs that the Clerk of every j) & lo Viet 
Court holden under the said Act shall pay over to the Treasurer 
of the Court, quarterly or oftener in 6very year, by order of the to pay over 
Court, the moneys remaining in his hands over and above his 
own fees, and snob balance as he shall be allowed by order of repealed, 
the Court to retain for the cuiTcnt eaependiture of the Court, cierfe to pay 
shall be repealed; and the Clerk of every Court holden 
the said Act shaU pay over to the Treasurer of the Court, the Treasury 
quarterly or oftener in every year, as he may be directed by the * 

Commissioners of Her Majesty’s Treasury, the moneys remain- 
ing in his hands over and above his own fees, and such balance 
as he shall be allowed by order of the said Commissioners to 
retain for the current expenditure of the Court. 

8. And be it enacted, that so much of the said Act of/ the So much oi 

teuth year of Her Majesty as Enacts that the Clerk of every c. 95^ 

Court, under the directions of the Commissioners of Her enacts that 

Clerks shall 

Majesty’s Treasury, and subject to such regulations as they may make all ne- 
require to he enforced, shall make all necessary contracts or 
otherwise provide for repairing and furnishing, and for cleaning repealed, 
lighting, and warming, the com’t-house and offices of such 
Court, and for supplying the said Court and offices with law 
and office books and stationery, and for defraying all other 
necessary expenses not otherwise provided for incident to the 
holding of the said Court, and as provides that no payment for 
any charge shall be allowed in the Clerk’s accounts until 
allowed under the hand of the Judge, shall be repealed; and it Treasury to 
shall be lawful for lie Commissioners of Her Majesty’s Treasury 
to provide for the several purposes and for defraying the 
several expenses aforesaid in such maimer, and by the agency 
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t'io OX- " officers of the Court, or otherwise, as to them shall 

ponsos'. seem fit. 

Providing 9. And be it enacted, that it shall be lawful for the Com- 
inissjonprs of Her Majesty’s Treasury, if they shall think fit, to 
cu?rM midcv expenses incurred or to be 

10 iir U Viet, incurred in the performance of the duties required by the Act 
ibr appfyiiiff pJ^ssed in the eleventh year of Her Majesty's reign, intituled 

“ An Act to abolish the Court of Keview in bankruptcy, and to 
of General . , , 

Fund of any make alterations m the jurisdiction m the Courts ot Bankruptcy 

cxpeL^es of Court for Belief of Insolvent Debtors, to be performed by the 
any other officers of the Courts established by the said Act of the tenth 
such fund " y®ar of Her Majesty^ shall be paid out of “ the general fund” of 
is deficient, respective Courts, and that the surplus for the time being 

of the general fund of each such Court, after defraying the, 
expenses of such respective Court, shall be applicable, under the 
directions of the said Commissioners of the Treasury, to the 
payment of the expenses of any otlier of the said Courts of 
which the general fund may be insufiicient for that purpose. 


Judge may 
authorize 
Bailiffs to act 
as brokers. 


10. And be it enacted, that it shall bo lawful for the Judge 
of any Court holden under the said Act of the tenth year of 
Her Majesty, by any writing under his hand, to authori/.e any 
of the Bailiffs appointed by the High Bailift' under the said Act 
to act as brokers or appraisers for the purpose of selling or 
valuing any goods, chattels, or effects taken in execution under 
the said Act; and the Bailiffs so authorized by tlic Judge 
may, without other licence in this behalf, do and perform all 
the duties and shall be entitled to the poundage which sworn 
brokers or appraisers may now do and pei-form and are en- 
titled to under the said Act. 


So much of 11. And be it enacted, that so much of the said Act of the 
c, tenth year of Her Majesty as requires that notice of the inten- 

not^^c^T Majesty to take into consideration the propriety of 

HerMcijesty’s making any Order in Council for tlie purposes of the said Act 
make Chder published in the London Gazette one calendar month 

in Council at least before any such order shall be made, shall be repealed, 
repealed. 

Loitl Chan- 12. And be it enacted, that it shall be lawful for the Lord 
author^e^ Chancellor to appoint and authorize five of the Judges of the 
five Judges Courts holden under the said Act of the tentli year of Her 
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Alajcsty to frame such general rules and orders as to them shall 
seem expedient for and conceraing the practice and proceedings make gene- 
of the Courts holden under the said Act, and for the execution 
of the process of such Courts, and in relation to any of the to he ap- 
provisions of the said Act as to which there may have arisen jmiges ^)f 
doubts or have been conflicting decisions in the said Courts; and Superior 
all such rules and orders as aforesaid as shall be certified to laid before 
the Lord Chancellor, under the hands of the Judges so ap- 
pointed or authorized, or any three of them, shall be submitted 
by the Lord Chancellor to three or more of the Judges of the 
Superior Courts of Common Law at Westminster, of whom the 
Chief Justice of the Court of Queen’s Bench or Common Pleas 
or tliu Chief Baron of the Court of Exchequer shall be one; 
an<l such Judges of the Superior Courts may a])prove or dis- 
allow, or alter or amend, such rules and orders, or any of them; 
and such of tlje rules as shall be so approved by such Judges of 
the Superior Courts shall forthwith after the approval thereof be 
laid before both Houses of Parliament, If l^arliament be then 
sitting, or if Parliament be not sitting, then within five days 
after the next meeting thereof; and no such rule or order shall 
have eflect until six weeks after the same shall have been so 
laid before both Houses of Parliament; and any rule or order so 
aiiproved shall from find after the exiaration of such time as 
last aforesaid be of tli(! same force and eficct as if the same had 
been enacted by authoi’ity of Parliament. 


13. And whereas it is expedient to abolish the Court of the No action 
Marshalsca of Household of the Kings of England, and the 
Court of our Lady the (Jueen of the Palace of tlie Queen at the Marslial- 
Westminster, and Her Majesty’s Court of Kecord for the Honour Court or 
of Peveril and additional limits of the same: be it enacted, court after 
that from and after the passing of this Act no action or suit the passing 
shall be commenced in any of the said Courts. ” 


14. And be it enacted, that from and after the thirty-first Powers of 
day of December one thousand eight hundred and foi1y-nine all ami Palace 
the power, authority, and jurisdiction of the said Court of the 
Marshalsea, and of the said Court of the Palace of the Queen cease on 31st 
at Westminster, and of the said Court for tlie Ilorioar of Peveril ^n^'a^tions 
and additional limits of the same, and of the Judges of the and suits then 
said Courts respectively, shall cease and determine, and that all Srans-^ 
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forrc^d totlie actions and snits then depending in the said Courts re- 
Common spectively shall be transferred, with all the proceedings thereon, 
I*lcas or the to Her Majesty’s Court of Common Pleas at Westminster, if the 
Courtfas the tleht or damages sought to be recovered in such actions or suits 
requir^^ respectively shall exceed the sum of twenty pounds, and to the 
County Court for the district in which the respective defendants 
shall then reside, if the debt or damages sought to be recovered 


in such actions or suits respectively shall not exceed the sum of 
twenty pounds ; and such actions and suits so transferred shall 
he dealt with and decided according to the practice of those 
Courts respectively, or of tlie Court whence the same shall be 
transferred, according to the discretion of the Court to which 
the same shall be transferred, which Court shall, for the pur- 


pose of such actions or suits only, be deemed and taken to have 
all the power and jurisdiction to all intents and purposes pos- 
sessed before the passing of this Act by the Court whence such 


action or suit shall be transferred. 


Judgments of 15. Provided always, and he it enacted, that all judgments 
Courts ob- obtained in any of the Courts hereby abolished on or before the 

tained on or tbii*ty- first day of December one thousand eight Jiundred and 
Dec. 1840 forty-nine shall, notwithstanding the passing of this Act, be as 
enforced as efiectual, and as capable of being enforced by the 

heretofore, process of the Court in which such judgments shall respectively 
have been obtained, as if this Act had not been passed. 

Records of 16. And be it enacted, that the records, muniments, and 
Surts tb be of the several Courts abolished by this Act shall, as 

placed under goon as conveniently may he after the thirty-first day of De- 
Master ol'thc cember one thousand eight hundred and forty-nine, be placed 
f ^ charge and superintendence of the ]\Iaster of the 

c. 94. Rolls for the time being, to be deposited and kept in such place 

or places as the said Master of the Rolls shall direct; and 
such records, muniments, and writings shall thenceforth be 
deemed to be in the custody of the Master of the Rolls under 
the authority of an Act passed in the second year of Her 
Majesty, intituled “ An Act for keeping safely the Public Re- 
cords;” and, until such records, muniments, and writings shall 
be so placed under the charge and superintendence of the said 
Mast er of the Rolls as aforesaid, the same shall be respectively 
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kepi by the same persons and in the same places as before the 
passing of this Act. 

17. And be it enacted, that every person who is legally en- Compensa- 
titled to any franchise or office in any of the Courts abolished by of 

this Act shall be entitled to make a claim for compensation to 
the Commissioners of Her Majesty’s Treasury within six 
calendar months after the passing of this Act, and it shall be 
lawful for the said Commissioners, in such manner as they shall 
think fit, to inquire what was the nature of the office, and what 
was the tenure thereof, and what were the lawful fees and 
emoluments in respect of which such compensation should be al- 
lowed; but any increase of such fees or emoluments which shall 
have happened after the passing of the said Act of the tentli 
year of Her Majesty shall not be taken into account in estimat- 
ing the amount of such compensation; and the Commissioners 
ill each case shall award such gross or yearly sum, and for such 
time as they shall think just, to be awarded, upon consideration 
of the special circumstances of each case; and all such com- 
pensations shall be paid out of the consolidated fund of the 
United Kingdom of Great Britain and Ireland: provided 
always, that if any person holding any office in any of the said 
Courts shall be appointed after the passing of this Act to any 
public office or employment, the payment of the compensation 
awarded to him under this Act, so long as he shall continue to 
receive the salary or emoluments of such office or employment, 
shall be suspended, if the amount of such salary or emoluments 
be greater than the amount of such compensation, or, if not, 
shall be diminished by the amount of such salary or emolu- 
ments . 


1 8. And be it enacted, that no privilege shall be allowed to Attorneys 
any attorney, solicitor, or other person, to exempt him from the no^exempT* 
provisions of this Act or the said Act for the more easy re- , . 

. visions of this 

covery of small debts and demands in England. Act. 


19 And be it enacted, that this Act may be amended 
repealed by any Act to be passed in this session of Parliament. * 


d 2 
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An Act for the more easy Recovery of Smtdl Debts and 
Demands within the City of London and the Liberties thereof 
— [2w/7 J'lbly^ 1847.] 

WHEREAS by an Act of Parliament passed in the Session of 

l*arliament held in the fifth and sixth years of the reign of His 

Majesty King William the Fourth, intituled “An Act fors&OW. *i, 

amending and consolidating the Acts of Parliament for the 

Recovery of Small Debts in the City of London and the Liberties 

thereof, and for enabling the Goods of the Debtors to bci taken 

in execution,” the various Acts then in force for establishing 

and regulating the Court of Requests in the City of London for 

the recovery of small debts within the said city and the 

liberties thereof, and thereby severally recited, were repealed; 

and by the said Act certain persons therein named or referred 

to were nominated and appointed Commissioners of the said 

Court of Requests, to sit as usual in the said Court for the 

period and in the rotation therein mentioned; and by the said 

Act powers were granted for the establishment of the said 

Court, and for carrying on the business thereof: and whereas 

the City of London is a county of itself; and whereas the 

Sheritfs’ Court of the City of London is a Court of ancient 

jurisdiction, having cognizance of all pleas of personal actions 

to any amount; and whereas it is expedient that the manner 

of proceeding in the said Court for the recovery of small debts 

and demands should be altered and regulated, and that the 

Court of Requests established under the said recited Act of 

Parliament should bo abolished : may it therefore please your 

Majesty that it may bo enacted; and be it enacted by the 

Queen's most excellent Majesty, by and with the advice and 

consent of the Lords spiritual and temporal, and Commons, in 
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this present Parliament assembled, and by the authority of the 
same, that all pleas of personal actions, where the debt or 
damage claimed is not more than twenty pounds, whether on 
balance of account or otherwise, which shall hereafter be com- 
menced or tried in the Sheriffs’ Court, shall be holden in the 
said Court without writ, and shall be heard and determined in 
a summaiy way, and according to the provisions of this Act: 
provided always, that the said Court shall not, under the pro- 
visions of this Act, have cognizance of any action of ejectment, 
or in which, although the debt or damage claimed may not 
exceed twenty pounds, the title to any corporeal or incorporeal 
hereditaments, or to any toll, fair, market, or franchise, shall be 
in question, or in which the validity of any devise, bequest, or 
limitation under any will or settlement may be disputed, or in 
any action for any libel or slander, or for criminal conversation 
or for seduction, or for breach of promise of marriage. 

2. Provided always, and be it enacted, that all pleas of 
personal actions, and all other proceedings in the Sheriffs’ 
Court, except the trial, under the provisions of this Act, of 
pleas of personal actions where the debt or damage claimed is 
not more than twenty pounds, or, not being more than twenty 
pounds, is excepted from the provisions of this Act, shall and 
may be commenced and carried on in the said Court as if this 
Act had not been passed; and all proceedings in personal 
actions where the debt or damage claimed is not more than 
twenty pounds, which may have been actually commenced in 
the Sheriffs’ Court before the commencement of this Act, and 
which might have been commenced in the said Court under the 
provisions of this Act, shall be continued, executed, and en- 
forced against all persons liable thereto in the same mamier as 
if they had been commenced therein under the provisions of 
tliis Act; and all other proceedings in the said Court, not being 
proceedings in personal actions where the debt or damage 
claimed is not more than twenty pounds, and which could not 
have been commenced in the said Court under the provisions 
of this Act, shall be continued, executed, and enforced against 
all persons liable thereto in the same manner in all respects as 
they might have been continued, executed, and enforced in case 
this Act had not passed. 
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3. And be it enacted, that the said Court shall, as well for court to be 
the purposes of this Act as for all other purposes, be held at 
Uie Guildhall witliin the City of London, or at such other place 
within the said city as the Alayor, Aldermen, and Commons of 
the said city in common council assembled shall from time to 
time by any order direct or appoint. 


4. And bo it enacted, that it shall be lawful for the Mayor, 
Aldermen, and Commons from time to time to appoint the place 
and day or days for holding the Sheriffs’ Court for the purposes 
i»f this Act; and the order for the first holding of the said 


Mayor, &c, 
to api)oint 
days and 
place for 
holding 
Court. 


Court for the purposes of this Act shall be published in two 
London daily morning newspapers, and shall be stuck up at the 
principal door or entrance of the said Guildhall, and shall be 
continued so stuck up for the period of one month at the 
least before the day apppinted for the first holding the said 


court. 


5. And be it enacted, that from and after the commencement After com- 
of tills Act, the said existing Court of Kcquests for the recovery 
of Small Debts in the said city and the liberties thereof shall be existing 
abolished; and the said recited Act of Parliament of the Session Requests to 
held in the fifth and sixth years of the reign of His Majesty ^^l^olished 
King William the Fourth shall be and the same is hereby 
repealed. 


6. Provided always, and be it enacted, that all proceedings 
in the said Court of Requests, or otherwise in execution of the 
said recited Act, commenced before the commencement of this 
Act, shall be as valid to all intents and purposes as if this Act 
had not been passed, and may be continued, executed, and 
enforced in the Sherifls’ Court, under the provisions of this Act, 
against all persons liable thereto, in the same manner in all 
respects as if they had been commenced in the said Court under 
the provisions of this Act. 

7. And be it enacted, that the Judge of the Sheriffs’ Court 

shall preside at the trial in the said Court of all actions and preside in 
proceedings commenced or directed to be carried on therein 
under the provisions of this Act. 


All pro- 
ceedings 
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8. And be it enacted, that in case of illness or unavoidable 
absence, not occasioned by his other official duties, the cause 
whereof shall be entered on the minutes of the Court, it shall 
be lawful for the Judge of the Sheriffs’ Court, or, in case of the 
inability of the Judge to make such appointment, for the said 
Mayor, Aldermen, and Commons, to appoint some other person, 
who shall have practised as a barrister-at-law for at least seven 
years, to act as the deputy of such .Judge during such illness or 
unavoidable absence; and it shall also be lawful for the Judge, 
with the approval of the said Mayor, Aldermen, and Commons, 
to appoint a deputy, who shall have practised as a bamstor for 
at least three years, to act for him for any time or times not 
exceeding in the whole two calendar months in any consecutive 
period of twelve calendar months; and every deputy so ap- 
pointed, during the time for which he shall be so appointed, 
shall have all the powers and privileges and perform fill the 
duties of the Judge of the said Court. 

Chamberlain 9- And bo it enacted, that the Chamberlain for the time 
su^lS^She- ^*^7 of London shall, for the purposes of this Act, be 

riffs* Court, and be considered as the Treasurer of the Sheriffs’ Court. 

Clerks, & q . 10. And be it enacted, that the several Clerks, and other 

servants for the time being employed in the office 
office to per- of the Chamberlain of the said city shall from time to time 
duties iu perform such duties in reference to the Court and the office of 
the^cSce of thereof, hereby imposed on the said Chamberlain, as 

Treasin-er as the Chamberlain for the time being in his character of Trea- 
quire^a^d Court shall require; and every Clerk, officer, and 

servant of the Cliarabcrlain, so employed in performing any of 
salary for the duties of the Treasurer of the Court, shall receive and be 
the same. Mayor, Aldermen, and Commons, out of the 

general fund of the Court, such extra salary or allowance as 
a remuneration for their services as the said Mayor, Aldermen, 
and Commons shall from time to time think sufficient and 
proper. 

Power to 11* And be it enacted, that every Chief Clerk of the Court, 
toYppoint ’ hereafter appointed, shall be an Attorney of one of Her 

Chief Clerk, Majesty’s Superior Courts of Common Law, who shall have 
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practised as an attorney for at least five years; and such Clerk who shall be 

shall be appointed by the said Mayor, Aldermen, and Commons ; 

and in case of inability or misbehaviour of the Clerk for the time to time 

time being of the Court, it shall be lawful for the said Mayor 

Aldermen, and Commons to remove such Clerk, and to appoint 

some other person, qualified as aforesaid, to be Clerk of the 

Court; and, until otherwise directed by the said Mayor, Alder- Clerk to be 

men, and Commons, every such Clerk shall be paid by fees, as 

hereinafter provided ; and in case any Assistant Clerk or Clerks Appointment 

shall be necessary for carrying on the business of the Court, 

such Assistant Clerk or Clerks shall, during such time as the necessary. 

Chief Clerk shall be paid by fees, be provided and paid by the 

Chief Clerk of the Court, but if the Chief Clerk sliall at any 

time be paid by a salary and noL by fec.s, then the Assistant 

Clerk or Clerks shall be appointed by the said Mayor, Aldermen, 

and Commons, and shall be paid out of tlie general fund of the 

Court such yearly salai^ for their services as the said Mayor, 

Aldermen, and Commons shall from time to time think proper. 

12. And bo it enacted, that it shall be lawful for the Chief Chief Clerks, 

Clerk of the Court, with tlte approval of the Judge, or, in case approval of 

of the inabilitv of the Chief Clerk to make such appointment, Judge, may 
, , , . " y. . . . , appoint a 

for the Judge, from time to time to appoirit a deputy, quahned dcimty in 

to be appointed Chief Clerk of the Court, to act fur the Cliief {Jjnes? &c 
Clerk of the Court at any time when he shall be prevented by 
illness or unavoitlable absence from acting in such office, and 
to remove such deputy at liis pleasure ; and such deputy, while 
acting under such appointment, shall have the liJ^e powers and 
privileges, and be subject to the like provisions, duties, and 
penalties for ini.sbehaviour, as if he w ere the Chief Clerk of the 
Court for the time being. 

13. And be it enacted, that the Clerk of the Court, with Duties of 
such assistant Clerk or Clerks as aforesaid, in case any such 

shall be employed, shall issue all summonses, warrants, precepts, 
and writs of execution, and register all orders and judgments of 
the Court, and keep an account of all proceedings of the Court, 
and shall take charge of and keep an account of all Court fees 
and fines payable or paid into Court, and of all moneys paid 
into and out of Court, and shall enter an account of all such 
d 3 
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fees, fines, and moneys in a book belonging to the Court, to be 
kept by him for that purpose, and shall from time to time, at 
such times as shall be directed by order of the Court, submit his 
accounts to be audited or settled by the Treasurer. 

Offices of 14. And be it enacted, that it shall not be lawful for the 

surer,’ and ' Clerk of the Court, or the partner of any such Clerk, or any 

Bailiff, not to person in the service or employment of any such Clerk or his 
be conjoined. ^ ^ ^ « 

partner, to act as Treasurer or as a Bailin of the Court, or for 

the Treasurer, his partner or Clerk, or any person in the 
service or employment of such Treasurer or his partner, to act 
as Clerk or as a Bailiff, or for any Bailiff, his partner or Clerk, 
or any person in the service or employment of any Bailiff or his 
partner, to act as Clerk or Treasurer of the Court. 

Clerk, &c. 15. And be it enacted, that no Clerk, Treasurer, Bailiff, or 

attornt^s m officer of the Court shall, either by himself or his partner, 

the Court, be directly or indirectly engaged as attorney or agent for any 
party in any proceeding in the Court. 

Penalty of 16. And be it enacted, that any person who, being the Clerk 
on of the Court, or the partner of such Clerk, or a person in the 

”f service or employment of any such Clerk or of his partner, 

previous shall accept the office of Treasurer or of a Bailiff of the Court, 

enactments, being the Treasurer of the Court, or the partner of any 

such Treasurer, or a person in the service or employment of 
any such Treasurer or of his partner, shall accept the office of 
Clerk or of a Bailiff in the execution of this Act, or who, being 
one of the Bailiffs of such Court, or the partner of any such 
Bailiff, or a person in the service or employment of any such 
Bailiff or of his partner, shall accept the office of Clerk or 
Treasurer in the execution of this Act, and also every Clerk, 
Treasurer, Bailiff, or otlier officer of the Court who shall be by 
himself or his partner, or in any way, directly or indirectly, 
concerned as attorney or agent for any party in any proceeding 
in the Court, shall for every such offence forfeit and pay the 
sum of fifty pounds to any person who shall sue for the same 
in any of Her Majesty’s Superior Courts of Record, by action 
of debt or on the case, and shall also be liable to be dismissed 
by the Mayor, Aldermen, and Commons, who are hereby autho- 
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rized and empowered to dismiss such Clerk, Treasurer, Bailiff, 
or other officer accordingly. 

17. And be it enacted, that there shall be one or more Power to 
Bailiff or Bailiffs of the Court; and such Bailiff or Bailiffs 

shall be appointed by the said Mayor, Aldermen, and Commons; Bailiffs of the 
and, in case of the inability or misbehaviour of any such Bailiff 
or Bailiffs, it shall be lawful for the said Mayor, Aldermen, and 
Commons, or the Judge of the Court, by an order of Court 
to remove such Bailiffs or any of such Bailiffs ; and one of the 
Bailiffs of the Court, if there shall be more than one, shall be 
called the Chief Bailiff of the Court 

18. And be it enacted, that the said Bailiffs or one of them Duties of the 
shall attend every sitting of the Court for such time as shall be l*‘^^kffs, <fec. 
required by the Judge, unless when their absence shall be 

allowed for reasonable cause by the Judge, and shall by them- 
selves serve all the summonses and orders, and execute all the 
warrants, precepts, and writs, issued out of the Court under the 
provisions of this Act; and the said Bailiffs shall, in the execu- 
tion of their duties, conform to all sncli general rules as shall bt^ 
from time to time made for regulating the proceedings of the 
Court as hereinafter provided, and subject thereunto to the 
order and direction of the Judge; and the said Bailiffs shall be 
entitled to receive all fees and sums of money allowed by this 
Act ill the name of fees payable to the Bailiff, out of which they 
shall provide for the execution of tlie duties for wliich such fees 
are allowed, and for the payment of the Bailiffs according to 
such scale of remuneration as shall bo from time to time ap- 
proved by the Judge; and every such Bailiff shall be responsible 
for all the acts and defaults of himself, in like manner as the 
Sheriff of any county in England is responsible for the acts and 
defaults of himself and his officers, 

19. Provided always, and be it enacted, that the persons Officers par- 
holding the offices or performing the duties of Clerk, Assistant auS^under 
Clerk, Beadle, or Serjeant in the said Court of Requests under 

the said recited Act, at the time of the passing of this Act, and pointed 
who shall continue respectively to hold the same offices, or to ** 

perform the same duties at the time when the said Act shall 
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bo repealed under the provisions of this Act, whether or not 
qualified as hereinbefore provided, may, if the said Mayor, 
Aldennen, and Commons shall thittk fit, be appointed to be 
Clerks and Bailiffs of the Sheriffs’ Court for the purposes of 
this Act, and, if so Appointed, shall coptinue to execute their 
several offices, subject to the power removal provided in 
this Act. 

20. * And be it enacted, that the' Treasurer, Clerk, and Bailiff 
of the Court who may receive any moneys in the execution of 
his duty shall give such security for such sum, and in such 
manner and form as the Mayor, Aldermen, and Commons from 
time to time shall order, for the due performance of their several 
offices, and for the due accounting for anA payment of all 
moneys received by tliem under this Act, or which they may 
become liable to pay for any misbehanonr in their office. 

21. And be it enacted, that on every proceeding in the 
Court under the provisions of this Act there shall be payable to 
the Judge, Clerk, and Bailiffs of the Court such fees as are set 
down in the S<‘hedule marked (A.) to this Act annexed, or 
which shall be set dorni in any .schedule of fees reduced or 
altered under the power hereinafter contained for that purpose, 
and none other ; and a table of such fees shall be put up in 
some conspicuous place in the place where the Court shall be 
held, and in the Clerk’s office; and the fees on every proceeding 
shall be paid in the first instance by tlie plaintiff or party on 
whose behalf such proceeding is to be had on or before such 
proceeding, and in default of payment thereof shall be enforced 
by order of the Judge by such ways and means as any debt or 
damage ordercfl to be paid by the Court can be recovered ; and 
the fees upon execution shall be paid into Court at the time of 
the issue of the warrant of execution, and shall be paid by the 
Clerk of the Court to the Bailiff upon the return of the warrant 
of execution, and not before; provided always, that it shall be 
lawful for the Mayor, Aldermen, and Commons to lessen the 
amount of the fees to be taken in the Court under the provi- 
sions of tliis Act, in such manner as to them shall seem fit, and 
again to increase such fees, so that the scale of fees given in the 
schedule to this Act be not in any case surpassed; and in case 
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the fees allowed to be taken by the Judge, Clerk, or Bailiffs of 
the Court shall appear to the said stayer, Aldermen, and Com- 
mons to be more than sufficient, it shall be lawful for the Mayor, 

Aldermen, and Commons to order that a certain part of their 
fees only shall be paid to them respectively, as the greatest 
salaries to be by them respectively received; and in such case, 
and so long as such direction shall be in force, the amount of 
the residue of the fees shall bo accounted for and paid to the 
Treasurer of the Court for the purposes of this Act, and shall 
fomi part of the general fund of the Court, 

22. And be it enacted, that every person who shall have Corapensa- 
been entitled to any office or to any fees or salary for bis ser- sons whose' 
vices in the execution of the said recited Act under which the rights or 
existing Court of Requests in the said city is holden shall be will bo 
entitled to make a claim for compensation to the Mayor, Alder- diminished, 
men, and Commons within six calendar months after the com- 
mencement of this Act; and it shall be lawful for the Mayor, 

Aldenncn, and Commons, in such manner as they shall think 
proper, to in(iuire what was the tenure of any such office, and 
what were the lawful fees and emoluments in respect of wdiich 
such compensation should he allowed: and the Mayor, Aldermen, 
and Commons in each case shall award such gross or yearly sum, 
and for such lime as they shall think just to be awarded uj)on 
consideration of the special circumstance of each case; and all 
such compensations shall be })aid out of the general fund of the 
Court, to be formed under the provisions of this Act ; provided 
always, that if any person holdmg any office in the said Court 
of Requests shall be appointed after the passing of this Act to 
any office or situation in the SheriflV Court, the payment of the 
compensation awarded to him under this Act, so long as he 
shall continue to receive the salarj’ or emoluments of such office 
or employment, shall be suspended if the amount of such salary 
or emoluments is greater than the amount of such compensation, 
or, if not, shall be diminished by the amount of such salary or 
emoluments. 


23. And be it enacted, that it shall be la^vful for the Mayor, Officers ot 

, , Court nifty og 

Aldermen, and Commons to order that the Judge, Clerk, Bailiffs, paid l>y 
and officers of the Court, or any of them, shall be paid by oVfees 
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salaries instead of fees, or in any manner other than is pi’ovided 
If Court by this Act; and if the Mayor, Aldermen, and Commons shall 
make such order, or if any Act shall be passed whereby it shall 
except^ST^ be provided that tlie Court shall bo otherwise constituted than 
certain cases, is provided by this Act, no such Clerk or Bailiff, nor any Judge, 
Treasurer, or other officer of the Court, shall be entitled to any 
compensation on account of ceasing to hold his ofiicc or to 
receive the fees allowed by this Act, or on account of his 
emoluments being affected by such alteration, unless he shall 
have acted as Clerk, Bailiff, or other officer of the said Court of 
Requests before the passing of this Act, in which case he shall 
be entitled to compensation for the loss of his fees or emolu- 
ments, in like manner and subject to the same regulations as 
he would have been entitled to, under the provisions herein 
contained, in case he had been deprived of any fees or emolu- 
ments by reason of the passing of this Act; and in such case 
all sums payable in the name of fees to such officers of the 
Court as shall be paid by salaries shall be paid from time to 
time to the Treasurer of the Court, who shall pay the said 
several salaries out of the proceeds of such fees, and the surplus 
shall foim part of the general fund of the Court; and whenever 
the net amount of the fees shall not be sufficient to pay the 
said several salaries, the deficiency shall be made good and 
paid out of tlie corporate funds of the said city, or such of them 
as the said Mayor, Aldermen, and Commons shall think proper 
and direct. 


Clerk of 24. And bo it enacted, that tlie Clerk of the Court from 
deliver to the ^ he shall be required so to do by the 

Treasurer an Treasurer or Judge of the Court, and in such form as the 
fees and flnci Treasurer or Judge shall require, shall deliver to the Treasurer 
requfSir* * ^ account in writing of the fees received in the Court under 
the authority of this Act, and a like account of all fines imposed 
by the Court under the provisions of this Act, and of the ex- 
penses of levying the same, and shall pay over to the Treasurer, 


quarterly or oftener in every year, by order of the Court, the 
moneys remaining in his hands over and above his own to and 


such balance as he shall be allowed, by order of the Court, to 
retain for the current expenditure of the Court 
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25. And be it enacted, that the Treasurer of the Court shall Treasurer 

from time to time, quarterly or oftener, as shall be directed by of 

order of the Court, audit and settle the accounts of the Clerk Clei k, and 
and other officers of the Court, and shall receive the balance of Sances 
the various moneys which such Clerk and other officers shall 

to tinie. 

have received under this Act, and shall pay over to the Judge 
of the Court the amount of his fees, and make all such other 
payments as it shall be requisite to make thereout in accordance 
with the provisions of this Act, and shall from time to time 
carry the balance remaining in bis hands, or so much thereof as 
he shall be directed to carry, to such account as the Mayor, 

Aldermen, and Commons shall direct. 

26. And be it enacted, that the Treasurer of the Court shall, Treasurer of 
once in every year, and oftener if required, on such day as the reuJfJr ° 
Mayor, Aldermen, and Commons from time to time shall appoint, accounts to 
render to the Mayor, Aldermen, and Commons a true account in v-hen*’ ^ 
writing of all moneys received and of all moneys disbursed by required, 
him on account of the Court during the period comprised in 

such account, in such form, and with such particulars of receipt 
and disbursement, or otherwise, as the Mayor, ^Vldermen, and 
Commons shall from time to time require. 

27. And be it enacted, that the Mayor, Aldermen, and Com- Mayor, &c. 
mons shall from time to time make such rules as to them shall baUm^s^^^ 
8et?m meet for securing the balances and other sums of money 

in tlie hands of any officer of the Court, and for the due ac- 
counting for and application of all such balances and other sums 
of money. 

28. And be it enacted, that the Clerk of the Court shall, Clerk to send 
once in every year, and oftener if required, on such days as &c™^ 0 Mts 
shall be apjiointed by tlie Mayor, Aldermen and Commons, make 

out and send to tlie Mayor, Aldermen, and Commons an account to Treasurer. 

of all sums paid over by him to the Treasurer of the Court, 

including all unclaimed balances carried to the account of the 

general fund as hereinafter provided ; and every such account, 

duly vouched by receipts given under the liand of the Treasurer, 

shall be a voucher to charge the Treasurer in -liis account before 

the Mayor, Aldermen, and Commons. 
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29. And be it enacted, that it shall be lawful for" the Mayor, 
Aldermen, and Commons, if they shall think proper so to do, to 
build, puroliase, or otherwise provide messuages and lands with 
all necessaiy appurtenances fit for holding the Sheriffs’ Court 
therein, as well for the purposes of this Act as for the other 
purposes of the said Court, and for the offices necessary for 
carrying on the business of the said Court ; or, instead of pro * 
Tiding separate buildings, may contract with any person, being 
the owner of or having the control and management of any 
building, for the use and occupation thereof, or of so much 
thereof as may be needed for the purposes of the said Court, 
and subject to such annual rent, and to such conditions as to 
the repairs, alterations, or improvements of such building, as 
may be agreed uiwn; and all lands, messuages, and other real 
and personal estates and effects belonging to the said Court 
shall vest in the Mayor and Commonalty and Citizens of the 
City of London, in trust for the purposes of the said Court. 


Any paol in 30. And be it enacted, that it shall be lawful for the Court 

London may ^ ^ prison for the purposes of the Court any prison 

be used as a within the City of London and the liberties thereof now' or 
prison for 

the purposes hereafter to be used as a prison for debtors, which the said 
of this Act. jyfayQi., Aldermen, and Commons may from time to time approve 
of, and such prison shall for the purposes of this Act be deemed 
a common gaol of the City of London. 


8&9Vict. 31. And be it enacted, that the provisions of the Lands 
purchase of Cliyises Consolidation Act, 1845, shall apply to the purchase of 
lands by the Mayor, Aldermen, and Commons for the purposes 
of the Sheriffs’ Court, except so much thereof as relates to the 
purchase and taking of lands otherwise than by agreement; 
and in construing the said Act the Mayor, Aldcnnen, and Com- 
mons shall bo deemed the promoters of the undertaking for 
which such lands are required. 

Mayor, Ac. 32 , And be it enacted, that for the purpose of defraying the 
empowered 

to borrow expenses of building, purchasing, or providing any messuages 
the”pun> 08 es purposes aforesaid, it shall be lawful for the 

of this Act. Mayor, Aldermen, and Commons to borrow and take up at 
interest so much money as they shall find to bo necessary, and 
to enter into and execute such securities as may he required ; 
and the securities so entered into shall be binding on them, and 
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on the Treasurer of the Court and his successors in the office 
of. Treasurer, for securing repayment of the moneys borrowed, 
with interest for the same, out of the general fund hereinafter 
mentioned ; and the Treasurer shall enter in a book belonging 
to the Court, to be kept by him for that purpose, the names of 
the several persons by whom any money shall be advanced for 
the purpose aforesaid in the order in which the same shall be 
advanced; and the moneys so borrowed shall be paid off in the 
same order. 

33. And be it enacted, that for raising a fund for providing A general 
a building fit for holding the Sheriffs’ Court therein, and offices, raised for 
and for paying off any moneys wdiich may be borrowed as money bor- 
aforesaid, and the interest due in respect thereof, the Clerk of rowed, 
the Court, while it shall be necessary to raise such fund, shall 
demand and receive from the plaintiff in any suit brought in 
the Court under the provisions of this Act the sum of sixpence 
when the debt or damage claimed shall exceed twenty shillings 
and shall not exceed forty shillings, and for every claim exceed- 
ing forty shillings one twcntietli part thereof, neglecting any 
sum less than sixpence in estimating such twentieth part, or 
such other sum, in either case not exceeding the rates herein- 
before mentioned, as the Mayor, Aldermen, and Commons from 
time to time shall order, which sum, if not paid in the first 
instance by the plaintifl’ upon suit brought in the Court, may 
be deducted from the sum recovered for the plaintiff, and shall 
be considered as costs in the cause ; and the Clerk of the Court 
shall keep an account of all moneys so paid to him, and shall 
pay over the amount from time to time to the Treasurer of the 
Court; and the amount thereof shall accumulate to form a 
fund, to be called “ The General Fund of the Sheriffs’ Court of 
the City of London,” and shall be applied in the first place 
toward paying the interest of the several sums so borrowed, 
and in the second place tow'ard paying the rent and other 
expenses necessarily incurred in holding tlie Court, and in 
the third place toward paying off tlie several principal sums 
borrowed in tU^ order in which they were borrowed, and 
in the fourth place toward defraying the otlier expenses herein 
charged on the said general fund, in such manner as the Mayor, 

Aldermen, and Commons shall direct; and the sui’plus which 
shall from time to time accumulate, after providing for all the 
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said expenses, shall be paid over to the credit of the Mayor and 
Commonalty and Citizens of the City of London, subject never- 
theless to any charge which may arise from any future 
deficiency in the same fund. 

34. And be it enacted, that from and after the commence- 
ment of this Act all moneys and securities for money, and other 
property and eflects of any kind whatsoever, in the hands of 
the Commissioners, Clerks, Treasurers, Trustees, or other 
officers of the Court of Requests hereby abolished, shall be 
paid, transferred, and delivered to the Treasurer, under tlie 
provisions of this Act, of the Court, or to such person as he 
shall appoint to receive the same, and shall be applied in dis- 
charging all claims and demands to which the same were liable 
in the hands of such Commissionei’s, Clerks, Treasurers, 
Trustees, or other officers; and the residue thereof shall be 
applied to the same purposes to which the general fund is 
applicable. 

35. And be it enacted, that if a separate Court-house shall 
be built, purchased, or hired for the purposes of the Sheriffs’ 
Court, the Clerk of the Court shall have the care of such 
Court-house and offices of the Court, and shall appoint, and 
have power to dismiss, the necessary servants for taking charge 
of such Court-house and offices, at such salaries as shall be 
from time to time authorized by the Judge, with the consent of 
the Mayor, Aldermen, and Commons; and tlie Clerk of the 
Court, under the direction of the Mayor, Aldermen, and Com- 
mons, and subject to such regulations as they may require to 
be enforced, shall in every case make all necessary contracts, or 
otherwise provide, for repairing and furnishing, and for cleaning, 
lighting, and wanning the Court-house for the time being and 
offices, and for supplying the said Court and offices with law 
and office books and stationery, and for defraying all other 
necessary expenses, not otherwise provided for, incident to the 
holding of the Court; and the charge of the Court-house and 
offices, and expenses thereby incurred, shall bg paid out of the 
general fund of the Court; provided always, that the Treasurer 
or Clerk of the Court, or the partner of such Treasurer or 
Clerk, or any person in the service or employment of such 
Treasurer or Clerk, shall not be directly or indirectly concerned 
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or interested in any such contract, or in supplying any articles 
for tlie use of the Court and offices ; provided also, that no 
payment of any such charge shall be allowed in the Clerk’s 
accounts until allowed under the hand of the Judge. 

36. And be it enacted, that the Judge of the Sheriffs’ Court Judge to 

shall attend and hold the said Court for the purposes of this court where 

Act at the place where the Mayor, Aldermen, and Commons shall 

/ shall direct. 

have ordered that the said Court shall be holden, at such times 

as they shall appoint for that purpose, so that a Court shall be 

holden for the purposes of this Act once at least in every calendar 

month ; and notice of the days on which the Court will be Notices for 

holden for the purposes of this Act shall be put up in some coiirts^to be 

conspicuous place in the Court and in the office of the Clerk of “P in the 

the Court, and no other notice thereof shall be needed; and the Clerk's 

whenever any day so apix)inted tor holding the Court shall be 

altered, notice of such intended alteration, and of the time when 

it will take effect, shall be put up in some conspicuous place in 

the Court and in the Clerk’s office. 

37. And be it enacted, that a seal shall be made for the pi>ocess of 
Sheriffs’ Court for the purposes of this Act; and all summonses 

and other process issuing out of the said Court, under the pro- seal, 
visions of this Act, shall bo sealed or stamped with the seal of 
the Court; and every person who shall forge the seal or any 
process of the Court, or who shall serve or enforce any such 
forged process knowing the same to be forged, or deliver or 
cause to be delivered to any person any paper falsely purporting 
to be a copy of any summons or other process of the said 
Court knowing the same to be false, or who shall act or 
profess to act under any false colour or pretence of the process 
of the said Court, shall be guilty of felony. 

38. And be it enacted, that none of the provisions and Acts 7 & 8 

enactments of an Act passed in the eighth year of the reign of & 9^* 

Her present Majesty, intituled “ An Act to amend the Laws of Viet. c. 127 . 

» , ^ ^ ... /. A . , . not to extend 

Insolvency, Bankruptcy, and Execution, or of an Act passed m to this Act. 

the ninth year of the reign of Her said Majesty, intituled “ An 
Act for the better securing the Payment of Small Debts,” shall 
extend or relate to or affect the jurisdiction and practice of the 
Sheriffs’ Court in any action or proceeding to be commenced or 
carried on therein under the powers and provisions of this Act. 
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39. And be it enacted, that on the application of any person 
desirous to bring a suit in the Court, the Clerk of the Court 
shall enter in a book, to be kept for this purpose in his office, a 
plaint in writing stating the names and the last known places 
of abode of the parties, and the substance of the action intended 
to be brought, every one of which plaints shall bo numbered in 
every year according to the order in which it shall be entered ; 
and thereupon a summons, stating the substance of tlie action, 
and bearing the number of the plaint on the margin thereof, 
shall be issued imder the seal of the Court, according to such 
form, and be served on the defendant so many days belbro the 
day on which the Court shall be liolden at which the cause is 
to be tried, as shall be directed by the rules made for regulating 
the practice of the Court, as hereinafter provided ; and delivery 
of such summons to the defendant, or in such other manner as 
shall bo specified in the Rules of Practice, shall be deemed good 
service; and no misnomer or inaccurate description of any 
person or place in any such plaint or summons shall vitiate the 
same, so that the person or place be therein described so as to 
be commonly known. 

40. And be it enacted, that such summons may issue, pro- 
vided the defendant or one of the defendants shall dwell or 
carry on his business 'within the City of London or the liberties 
thereof at the time of the action brought, or provided the 
defendant or one of the defendants shall have dwelt or carried 
on his business therein at some time within six calendar months 
next before the time of the action brought, or if the cause of 
action arose therein. 

41. And be it enacted, that all precincts and extra-parochial 
places within the City of London or the liberties thereof, or 
adjoining thereto, shall, for the purposes of this Act, be deemed 
to be parts of the City of London and the liberties thereof. 

42. And be it enacted, that any summons or other process 
which under this Act shall be required to be served out of the 
City of London or the liberties thereof may be served by the 
Bailiff of any Court holdenin any part of England, under an 
Act passed in the ninth and tenth years of the reign of Her 
present Majesty, intituled “ An Act for the more easy Recovery 
of Small Debts and Demands in England,” and such service shall 
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bo as valid as if the same had been made under the provisions 
of this Act by the Bailiff of the Sheriffs* Court within the City 
of London or the liberties thereof. 

43. And be it enacted, that any summons or other process Ab to service 

which under the before-mentioned Act for the more easv Process 

of County 

Recovery of Small Debts and Demands in England and Wales Courts in the 
shall be required to bo served out of the district of the Court ^Imdon 
from which the same shall have issued may be served within 
the City of London or the liberties thereof by the Bailiff of the 
Sheriffs’ Court ; and such service shall bo as valid as if the 
same had been made by the Bailiff of the Court out of which 
such summons or other process .shall have issued within the 
■urisdiction of the Court for which he acts. 


Sect. 44. Same as sect. 62 of 9 & 10 Viet. c. 95, p. xxx. 
Sect. 45. Ih, sect. 63, p. xxx. 

Sect. 46. Jb, sect. 64, p. xxx. 

Sect. 47. Ih, sect. 65, p, xxx. 

Sect. 48. n>. .sect. 66, p. xxxi. 

Sect. 49. Ih. sect. 67, p, xxxi. 

Sect 50. Ih. sect. 68, p. xxxi. 

Sect. 51. Ib. sect. 69, p. xxxi. 

Sect. 52. Ih. sect. 70, p. xxxi. 

Sect. 53. Ib. sect. 7 1, p. xxxii. 

Sect. 54. Th. sect. 72, p. xxxii. 

Sect. 55. Ih. sect. 73, p. xx.xiii. 

Sect. 56. Tb. sect. 74, p. xxxiii. 

Sect. 57. Ih. sect. 75, p. xxxiii. 

Sect. 58. Ih. sect. 76, p. xxxiii. 

Sect. 59. /5. sect. 77, p. xxxi V. 


60. And be it enacted, tliat the Recorder for the time being of Forms of 
tbc said city, the Common Serjeant for the time being of the courteTo^b ” 
said city, and the Judge for the time being of the Sheriffs’ 

Court, shall have power and they are hereby required from 
time to time to make and issue all the general roles for regu- 
lating the practice and proceedings of the Court, and also to 
fmme forms for every proceeding in the Court for which they 
shall think it necessary that a form be provided, and also for 
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keeping all books, entries, and accounts to be kept by the Clerk 
of the Court, and from time to time to alter any such rules or 
forms, and the rules so made and the forms so framed shall be 
observed and used in the Court; and in any case not expressly 
provided for herein or by the said rules, the general principles 
of practice in the Superior Courts of Common Law may be 
adopted and applied, at the discretion of the Judge, to ac- 
tions and proceedings in the Court under the provisions of 
this Act. 

61. Provided always, and be it en.acted, that no such general 
rules and foims shall be in force until the same shall have been 
approved by the Lord Chief Justice of the Court of Queen’s 
Bench, the Lord Chief Justice of the Court of Common Pleas 
and tlie Lord Chief Baron of the Court of Exchequer, or one 
of them. 

Sect. 62. Same as sect. 79 of 9 & 10 Yict. c. 95, p. xxxv. 

Sect. 63. fb, sect. 80, p. xxxv. 

Sect. 64. Ib sect. 81, p. xxxv. 

Sect. 65. Ib. sect. 82, p. xxxvi. 

Sect. 66. Ib. sect. 83, p. xxxvL 

Sect. 67. Ib. sect. 84, p. xxxvi. 

Sect. 68. Ib. sect. 85, p. xxxvi. 

Sect. 69. Ib, sect. 86, p. xxxvii. 

Sect. 70. Ib. sect, 87, p. xxxvii. 

Sect. 71. 75. sect. 88, p. xxxvii. 

Sect. 72. Ib. sect, 89, p. xxxvii. 

Sect. 73. Ib. sect. 90, p. xxxviii. 

74. And be it enacted, that no plaint entered in the Court 
under the provisions of this Act, or by -this Act directed to be 
continued therein, shall in any case be removed or removable 
from the Court by writ of kvetur querela, or any other writ or 
process, into the Court of our Lady the Queen holden before 
the Lord Mayor and Aldermen in the chamber of the Guildhall 
of the City of London, or into the Court of Hustings in the City 
of London, nor be liable to be reheard or examined by the Lord 
Mayor of the City of London by markment or other customary 
process. 
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75. And be it enacted, that no person shall be entitled to Who may 
appear for any other party to any proceeding in the Court 
unless he be an Attorney of one of Her Majesty’s Superior the Court, 
Courts of Record, or a Barrister-at-Law, instructed by such 
Attorney on behalf of the party, or, by leave of the Judge, any 
other person allowed by the Judge to appear instead of such 
party; but no Barrister, Attorney, or other person, except by 
leave of the Judge, shall be entitled to be heard to argue any 
question, as counsel for any other person, in any proceeding in 
tlie Court; and no person, not being an Attorney admitted to 
one of Her Majesty’s Superior Courts of Record shall be entitled 
to have or recover any sum of money for appearing or acting 
on behalf of any other person in the Court; and the Judge shall 
have jxjwer, and he is hereby required, from time to time, to 
settle and regulate the fees to be taken by barristers-at-law 
and attorneys practising in the Court, and in what cases the 
expense of employing barristers and attorneys shall be allowed 
on taxation of costs. 

Sect. 76. Same as sect. 92 of 9 &.10 Viet. c. 95, p. xxxviii. 

Sect. 77. Tl). sect. 93, p. xxxix. 

Sect, 78. Ih, sect. 94, p. xxxix. 

Sect. 79. Jh. sect. 95, p. xxxix. 

Sect. 80. Ih. sect. 96, p. xxxix. 

Sect. 81. Ib. sect. 97, p. xl. 

Sect. 82. Ih. sect. 98, p. xl. 

Sect. 83. Ih. sect. 99, p. xli. 

Sect. 84. 75. sect. 100,p. xlii. 

Sect. 85. Ih. sect. 101, p. xlii. 

Sect. 86. Ih, sect. 102, p. xlii. 

Sect. 87. Ib. sect. 103, p. xliii. 

Sect. 88. 75. sect. 104, p. xliii. 

89. And be it enacted, that in all cases where a warrant How »ecn- 
of execution shall have issued against the goods and chattels of Iny County 
any party, or an order for his commitment shall have been made 

had within 

under the before-mentioned Act for the more easy recovery of the Jurisdic- 
small debts and demands in England, and such party or his 
goods and chattels shall be or believed to be within the City of 
London or the liberties thereof, it shall be lawful for the High 
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Bailiff of the. County. Court from which such warrant of execu- 
tion shall have issued, or by which such order of commitment 
shall have been ihade, to send such warrant or order to the 
' Chief JJailiff of the Sheriffs’ Court, with a warrant thereunto 
annexed under the hand of the High l^iff a!td the seal of 
the Cjpunty Court from which the original warrant or order 
issued requiring execution of the same, and the Clerk of the 
S&orifis’ Court shall seal or stamp the same with tlic seal of 
the "Court holden under the provisions of this Act, and shall 
issue the same to the Bailiff of the Court; and thcreupn 
such Chief Bailiff shall be authorized and required to act in all 
respects as if the original warrant of execution or order of com- 
mitment had been directed to him by the Court holden under 
the authority of this Act, and Shall, within such time as shall 
be specified in the Rules of Practice, return to the High Bailiff 
of the County Court from which the same originally issued 
what he shall hj^vo done in the execution of such process, and 
in case a Igvy shall have been made shall, within such time as 
-shall* be specified in the Rules of Practice, pay over all moneys 
received in pursuance of the warrant to the High Bailiff of the 
Court from wliich the 6ame*shall have originally issued, retain- 
ing the fees for execution of the process; and wliere any order 
of coihmitment shall have been made, and thO person appre- 
hended, mentioned in such order, shall be within the City of 
London or the liberties thereof, he shall be forthwith conveyed, 
in the custody of the Bailiff or officer apprehending him, to 
some 'gaol, house of correction, or other prison witliin the City 
of London or the liberties thereof, and kept therein for the time 
mentioned in the warrant of commitment, unless sooner dis- 
charged under the provisions of the before-mentioned Act for 
the recovery of small debts and demands in England. 

Sect. 90. Same as sect. 105 of 9 & 10 Viet, c, 95, p. xliv. 

Sect. 91.' Ih, sect. lOfi, p. xliv. 

Sect. "92. /(&. sect. 107, p.xlv. 

iJ^exeCtttion 93. And be it enacted, fhat no judgment or execution shall 

shall bO' ' 

stayed By ^ stayed, delayed, or reversed upon or by any writ of error or 

supersedeas thereon to be sued for the reversing of anyjudg- 

ihent given in the Court. 
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Sect. 94. Some as sect. 109 of 9 & 10 Viet. c. 95, p. xlvi. 

95. And be it enacted, that any person imprisoned under Debtor to be 
this Act who shall have paid or satisfied the debt or demand, or from ciStody 
the instalments thereof payable, and' costs, remaining duo at the 
time of the order of imprisonment being made, together with and costs, 
the costs of obtaining ^uch order, and all subsequent costs, shall 
be discharged out of custody, upon the certificate of such pay* 
ment or satisfaction, signed by the Clerk of the Court, by leave 
of the Judge of the Court. 

Sect. 96. Same as sect. Ill of 9 & 1 0 Viet. c. 95, p. xlvi. 

Sect. 97. Jh. sect, 1 12, p. xlvik 

Sect. 98. Ih, sect. 1 13, p. xlvii. 

Sect. 99. Ih. sect. 1 14, p. xlviii. 

Sect. 100. Jh. sect. 1 15, p. xlviii. 

Sect. 101. Ih. sect. 116, p. xlviii. 

Sect. 102. Ih. sect. 117, p. xlix. 

Sect. 103. Ih. sect. 118, p. xlix. 

104. And be it enacted, that all actions of replevin in cases Actions of 
of distress for rent in arrear or damage feasant may be brought 
in the Court without writ, and shall not be removable into any in the Court 
other Court, unless the rent or damage in respect of which the 
distress shall liave been taken shall be more than twenty pounds, 
or unless the title to any corporeal or incorporeal hereditament 
or leasehold premises, or to any toll, market, fair, or other 
franchise, or to the whole or any part of th,e distress, shall be 
in question in any such action. 

Sect. 105. Same as sect, 121 of 9 & 10 Viet. c. 95, p. 1. 

Sect. 106. /A sect. 122, p. li. 

Sect. 107. Ih. sect. 123, p. Hi. 

Sect. 108. Ih. sect. 124, p. Hi. 

Sect. 109. Jh. sect. 125, p. Hi. 

Sect. 110. Ih. sect. 126, p. Hii. 

Sect. 111. Ih. sect. 127, p. Hiii' 

112. And be it enacted, that all actions and proceedings Concurreint 
which before the passing of this Act might have been brought 
in any of Her Majesty’s Superior Courts of Record, whore the riot Courts: 
e 
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plaintiff dwells more than twenty miles from the defendant, or 
where any officer of the Court holden under tlie provisions of 
this Act shall be a party, except in respect of any claim to 
any goods and chattels taken in execution of the process of the 
Court, or the proceeds or value thereof, may be brought and 
determined in any such Superior Court, at the election of the 
party suing or proceeding, if this Actiad hot been passed. 

Sect. 1 13. Same as sect. 129 of 9 & 10 Viet. c. 95, p. liv. 

Sect. 1 14. Ih, sect. 130, p. liv. 

Sect. 1 15. 75. sect, 131, p. liv. 

Sect. 116. Ih. sect. 132, p. Iv. 

Sect. 117. Ih. sect. 133, p. Iv. 

Sect. 118. Ih. sect. 134, p.lv. 

Sect: 119. Ih. sect. 135, p. Ivi. 

Sect. 120. Ih sect. 136, p. Ivi. 

Sect 121. Ih. sect 137, p. Ivi. 

Sect 122. T&.sect 138,p.lvi. 

Sect 123. Ih. sect 139, p.lvii. 

124. And be it enacted, that nothing in this Act contained 
shall be construed to alter or affect the Court of Hustings in 
the said City of London, or the Court of our Lady the Queen 
holden before the Lord Mayor and Alderaien in the Chamber of 
the Guildhall of the City of London, or to take away, iessen, 
or diminish the powers and 'uiisdictions of the said Courts or 
either of them. 

Interpreta- 125. And be it enacted, that in construing this Act the word 
tion of Act. understood to mean a hotly politic, corjM)rate, 

or collegiate, as well as individual; and every word importing 
the singular number shall, where necessary to give full effect to 
the enactments herein contained, be understooff’to mean several 
persons or tilings as well as one person or thing; and every 
word importing the masculine gender shall, where necessary, 
be understood to mean a female as well as a male ; and the 
words “ Mayor, Aldermen, and Commons,” shall be understood to 
mean the Mayor, Aldermen, and Commons in common council 
assembled : and the words “ the Court” shall be understood to 
mean the Sheriffs’ Court holden under the provisions and for 


Act not to 
affect Court 
of Hustings 
or Lord 
Mayor’s 
Court. 
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tho purposes of this Act", and the term “Landlord” shall be 
understood to mean the person entitled to the" immediate rever- 
sion of the lands, or, if the property be holden in joint tenancy, 
coparcenary, or tenancy in common, shall be understood to mean 
any one of the persons entitled to such reversion ; and the word 
“ Clerk” shall be understood to mean “ Chief Clerjc” or “ Regis- 
trar;” and the words • Attorn cy-at-Law” shall be understood 
to include a Solicitor in any Court of Equity ; and the word 
“Agent” shall be understood to mean any person usually em- 
ployed by the landlord in the letting of lands, or in tlie collec- 
tion of the rents thereof, or specially authorized to act in any 
particular matter by writing under the hand of such landlord ; 
and the word “ Bailiff” shall be understood to include Chief 
Bailiff ; unless in any of these cases there be something in the 
context inconsistent with such meaning. 

126. And be it enacted, that the costs, charges, and expenses Expenses of 
attending or incident to the applying for, obtaining, and passing 

this Act shall be paid and defrayed by, from, and out of the 
moneys which have from time to time been paid into the Chamber 
of London on account of the business transacted in the said 
Court of Requests hereby abolished, or which shall be paid to 
the Treasurer of the Court to be holden under this Act. 

127. And he it enacted, that this Act shall commence and Commence- 
take effect on the twenty-ninth day of September next after the 

passing hereof. 

128 And be it enacted, that this Act shall be a Public Act, Public Act. 
and shall be judicially taken notice of as such. 


Schedule (A) same as Schedule (D) of 9 & 10 Viet. c. 96, 
ante, pp. Ixiii — Ixv. 
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KULES OF PRACTICE AND FORMS 


FOR THE 

(X)UNTY COURTS IN ENGLAND. 


Whereas by an Act made and passed in the session of Parliament held 
in the ninth and tenth years of the reign of Her present Majesty, intituled 
“ An Act for the more easy Recovery of Small Debts and Demands in 
England,” it is amongst other things enacted, that five of the Judges of 
the Superior Courts of Common Law at Westminster, including the Lord 
(jhief Justice of the Court of Queen’s Bench, the Lord Chief Justice of 
the Court of Common Pleas, and the Lord Chief Barou of the Court of 
Exchequer, or one of the said Chiefs, at the least, shall have power to 
make and issue all the general rules for regulating the practice and pro- 
ceedings of the County Courts holden under the said Act; and also to 
frame forms for every proc^eeding in the said Coiuts for which they shall 
think it necessary that a form be provided ; and also for keeping all books, 
entries, and accounts, to be kept by the Clerks of the said Courts, and 
from time to time to alter any such rule or form, and that the rules so 
made, and the forms so framed, shall be observed and used in all the Courts 
holden under the said Act. 

In pursuance of such power, therefore, it is hereby ordered that the 
following be the 

lUJEKS OP PRACTICE AND FORMS FOR THE COUNTY COURTS IN 
ENGLAND. 

1. Every plaint must be entered upon application at the office of the 
Clerk, pursuant to the form in the plaint book in the schedule to these 
rules annexed. 

2. On entering the plaint, the plaintiff shall, if the sum sought to be 
recovered shall exceed 6/., deliver at the office of the Clerk as many copies 
of a statement of the particulars of his demand or cause of action as there 
are defendants, with an additional copy to file ; provided always, that in all 
cases, the Judge, in his discretion, and on such terms as he may think fit, 
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maj adjourn the cause at the hearing, for the deliTety of a statement of 
particulars, or further particulars. 

3. At the time of entering the plaint, the Clerk of the Court shall give 
to the plaintiff a note according to the form in the said schedule; and no 
money shall be paid out of Court, to the plaintiff unless on production of 
such note, or by order of the Judge. 

4. The summons to appear to a plaint shall be issued according to the 
forms in the schedule, and shall be dated as of the day on which the plaint 
was entered. 

5. The Clerk shall annex to each summons to be sefved, one of the 
copies of the statement of the particulars of the plaintiff’s demand fur- 
nished to him pursuant to rule 2, sealed with the seal of the Court. 

6. Every such summons must be served ten clear days before the 
holding of the Court at which it shall be returnable. 

7. The service of any summons to appear to a plaint must be either 
personal, or by delivering the same to some person at the place of abode or 
the place of business of the defendant. 

8. Where a defendant shall be liring or serving on board of any ship or 
vessel, or be residing or quartered in any barracks, and serving Her 
Majesty as a soldier or marine, it shall be sufficient service to deliver the 
summons to the senior officer on board, or to the person who may at the 
time have charge of such ship or vessel, or to the adjutant of the corps, 
or any officer or sergeant of the company to which such soldier or marine 
shall belong or be attached. 

9. Where a defendant shall be working in any mine or other works 
carried on under ground, and the bailiff shall not bo able to serve him 
with a summons, as hereinbefore directed, it shall be sufficient service to 
deliver the summons to the engine-man, banks-man, or other person in 
charge of such mine or works. 

10. Where any defendant shall, by keeping his house or place of abode 
closed, or by violence or threats prevent any Bailiff from serving the sum- 
mons as hereinbefore directed, and such summons shall have been affixed 
on the door of such house or place of abode, or otherwise served as nearly 
as may be according to the mode hereinbefore directed, such service shall 
be deemed good service. 

11. Provided that in all cases where a summons to appear to a plaint 
shall not have been served personally, and the defendant shall not appear 
at the return day, it must be proved to the satisfaction of the Judge, that 
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the service of each summons has come to the knowledge of the defendant 
ten clear days before the said return day. 

12. Where any such summons has not been served as hereinbefore 
directed, the Judge may, in his discretion, in order to save the Statute of 
Limitations, direct another summons, or successive summonses to be issued, 
bearing the same date and number as the first summons. 

13. The Bailifi;* who serves a summons to appear to a plaint shaU 
endorse on a copy of such summons the time and manner of the service 
thereof, and shall produce such copy, so endorsed, at the Court at which 
such summons shall be returnable, and such copy shall be filed by the 
Clerk of the Court. 

14. The above rules, except rule 11, as to the mode of service of sum- 
monses to appear to a plaint, shall apply to the service of all summonses, 
judgments, orders, notices, and process, whatsoever, issuing under the 
authority of the said Act, except where otherwise directed by the said 
Act, or any rule made under the authority tliereof. 

15. Where defendant pays money into Court, the same must be paid 
into Court five clear days before the return of the summons. 

16. If the plaintiff elect to accept in full satisfaction of the debt or 
damages claimed, such part thereof as shall,bave been paid into Court by 
the defendant, and shall give a written notice to that effect to the Clerk of 
the Court and a like notice to the defendant by serving the same on such 
defendant personally or leaving it at his place of abode or business, three 
dear days before the return of the summons, the action shall be dis- 
continued, and the plaintiff shall not be liable to any furtl^ costs. But 
in default of giving such notice, the suit will proceed :* and if the plaintiff 
do not appear at the hearing, he shall be liable to pay to the defendant 
such costs as he may incur in appearing to try the cause, or such other 
sum of money as the Judge may order. 

17. Where a defendant desires to set off any debt or demand alleged to 
be due to him by the plaintiff, he must give notice thereof in writing to 
the Clerk of the Court, and deliver to such Clerk two copies of a statement 
of the particulars of such set-off five clear days before the return of the 
summons. 

18. The Clerk of the Court shall give to the plaintiff a notice of such 
set- 0 #, according to the form in the schedule, in manner directed by the 
Act, together with one of the copies of such particulars of set-off, sealed 
with the seal of the Court: provided always, that where such notice shall 
not have been given, the Judge, in his discretion and on such terms as he 
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sbaU think fit, may adjourn the hearing of the cause, to enable the 
defendant to give such notice such number of days before the day to which 
the healing may be adjourned, as the Judge shall think proper. 

] 9. Where a defendant intends to rely on the special defence of infancy, 
coverture, the Statute of Limitations, or his discharge under any statute 
relating to bankrtipts, or any Act for the relief of insolvent debtors, be 
shall give notice thereof in writing to the Clerk of the Court, five clear 
days before the day on which the summons is returnable: provided always, 
that Avhere such notice shall not have been given, the Judge, in his dis- 
cretion, and on such terms as he shall think fit, may adjourn the hearing 
of the cause, to enable tlie defendant to give such notice such number of 
days before the day to which the hearing may be adjourned, as the Judge 
may think proper. 

20. Every notice of a demand of a Jury, where the debt or demand 
claimed shall exceed five pounds, must be made in writing to the Clerk of 
the Court, two clear days before the return of the summons. 

21. Ko application for a new trial, or to set aside any proceedings, shall be 
made subsequently to the Court at which such trial or other proceeding 
shall have been had unless the party making such application shall have 
given a written notice thereof to the Clerk of the Court at his office, and 
to the other party, by serving the same personally on such party, or leaving 
the same at his usual place of abode or business, seven clear days before 
the time of holding the Court at which such application shall be made. 

22. Where any money is paid into Court under any execution or order of 
the Court, if Clerk receive notice from any party of his intention to 
apply to the Court to set aside the execution or order under which such 
money is paid into Court, the Clerk shall retain the same, until after such 
application has been determined, or until the Judge shall otherwise order. 

23. When any order is made for the payment of any debt, damages, 
costs, or other sum of money by instalments, such instalments shall be 
payable at the oflSce of the Clerk of the Court, at such periods as the 
C^ourt shall order; and if no order be made, then tlie first shall become due 
at the expiration of one calendar month from the day of making the order, 
and every successive instalment at like periods of a calendar month from 
the day of the previous instalment becoming due. 

24. Where any cattle, goods, or chattels, taken as a distress for rent in 
arrear, or damage feasant, shall have been replevied by the Sheriff, the party 
at whose instance such replevin shall have been made, shall enter his plaint 
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ill tlie Court held under the authority of this Act, for the district within 
which such distress may have been made. 

25. On entering a plaint in replevin, the plaintiff must specify and 
describe in a statement of particulars, the cattle, or the several goods and 
chattels taken under the distress and of the taking of which he oomplains. 

26. All actions of replevin in cases of distress for rent in arrear, or 
damage feasant, shall be tried in a summary way as other actions in the 
Courts held under the authority of this Act, and the judgment therein, in 
ordinary cases, whether for plaintiff or defendant, shall bo according to the 
forms in the schedule, or to the like effect. 

27. Execution on a judgment is not to issue by or against any person 
not a party to such suit, without a plaint and summons upon the judgment, 
the 2 >i*oceedings in which shall be the same as in ordinary cases. 

28. Where a judgment has been given for or against a person deceased, 
his executors or administrators may in the same manner sue or be sued 
upon the judgment. 

29. The ordinary judgment against executors or administrators shall be, 
to pay the debt or damages and costs to be levied out of the goods of tlie 
deceased in their hands, and sxa to the costs, if there are no such goods, 
then to be levied out of their own goods. 

30. Where the defence is, that executors or administrators have fully 
administered, if it be adjudged by the Court that they have assets not 
.idministered, then a like judgment shall go as in the above case, but only 
as to the good.s of the deceased, to the amount proved to be in their hands, 
and of assets quando acci(lerin% as to the residue; the jiidgment as to 
costs shall be, that they be levied de honis testatoris si, ^c. et si non, de 
bonis propriis. 

31. If the sole defence by <‘xecutors or administrators be, that they have 
fully administered, and the judgment of the Court is for the defendants, it 
shall be, that the amount found to be due be paid and levied out of the 
assets of the deceased quando acciderm% and the costs shall be in tlie dis- 
cretion of the Judge. 

32. Where judgment has been given against executors and adminis- 
trators, that the amount be levied upon assets of the deceased qmndo 
acciderint, the plaintiff may at any time proceed by plaint against theni, 
suggesting that assets have come to their hands, and the Court shall 
proceed and give judgment thereon, if for the plaintiff, as in rule 29, and 
if for the defendants, they shall be entitled to their costs. 

e 3 
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33. Where judgment has been given that the debt (or damages) and 
costs bo levied de honis testatoris^ and the plaintiff complains that the 
defendants have been guilty of a devastavit^ inasmuch as no goods of the 
deceased are forthcoming to satisfy the execution issued, then a summons 
may be taken out in the form given in the schedule, or to the like effect, 
and thereupon, as in ordinary cases^ the Court shall proceed to the hearing 
and judgment; and if judgment be given against such executors or 
administrators, then it shall bo that they pay the debt , or damages and 
costs, to be levied de honis testatoris si, et si non^ de bonis propriis, 

34. Where, in an action against executors or administrators, the defence 
is that they are not executors or administrators, or it is founded on some 
matter or thing arising since the death of the testator, or intestate, ex. gr. 
a release to the defendants, if the judgment of the Court be against them, 
it shall bo, that the debt, or damages, and costs, be levied and paid de honis 
testatoris si, ^'C, et si non, de honis propriis. 

35. The Judge shall in each case order what number of witnesses shall 
be allowed on taxation of costs, the allowance for whose attendance shall be 
according to the scale in the schedule, unless otherwise ordered, but in no 
case to exceed such scale. 

36. All costs shall be taxed by the Clerk of the Court. 

37. No warrant of execution or commitment shall be executed after the 
expiration of two calendar months from the date thereof. 

38. Every summons for a party to appear to be examined upon oath, 
pursuant to the 98th section of the said Act, shall be served not less than 
three clear days before the day on which the party is required to appear to 
such summons: provided always, that service of such summons at any 
time before the time appointed for the appearance of such party, may be 
deemed by the Judge to be good service, if it shall be proved to his 
satisfaction, that such party was about to remove out of the jurisdiction of 
the Court. ^ 

39. Where any claim shall be made to or in respect of any goods or 
chattels taken in execution under the process of any Court holden under 
the authority of the said Act, or in respect of the proceeds or value thereof, 
by any landlord for rent, or by any person not being the party against 
whom such process has issued, and summonses have been issued on the 
application of the officer charged with the execution of such process, such 
summonses shall be served in such time and manner as hereinbefore 
directed for a summons to appear to a plaint, and the claimant shall be 
deemed the plaintiff, and the execution creditor the defendant; and the 
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claimant shall, five clear days before the day on which the summonses are 
returnable, deliver to the said officer, or leave at the office of the Clerk of 
the Court, a particular of any goods or chattels alleged to be the property 
of the claimant, and the grounds of his claim, or in case of a claim for 
rent, of the amount thereof, and for what period the same is claimed to be 
due. 

40. The Clerk of every Court shall keep the several books, and in the 
form in the schedule. 

41. Every entry in such books shall have a number prefized, correspond- 
ing with the number of the plaint to which it refers. 

42. The Clerk of every Court shall have an office at each place where 
the Court of which he is Clerk is held. 

43. All matters or things required to be done by the Clerk of the 
Court may be done by the Clerk of the Court, or by the Assistant Clerk 
or Clerks provided by him. 

44. The office of the Clerk shall be open daily, and the office hours 
shall be from ton o’clock in the morning until four in the afternoon. 

45. At every Court, or at such other times as the Judge shall require, 
tlie High Bailiff shall deliver a statement or return, pursuant to the form 
in the schedule, of what shall have been done since his last return under 
every process of execution or commitment, which he shall have been 
required to execute. 

46. Eight days before the day of the holding of the Court, the High 
Bailiff shall deliver to the Clerk of the Court a list of all summonses to 
appear which shall have been served, and the Clerk shall forthwith stick 
up such list in his office. 

47. Every High Bailiff required to execute any warrant of execution or 

commitment issuing out of any other Court, shall make a return to such 
last>mentioned Court forthwith on the execution thereof; he shall 

not have executed such warrant, he shall return the same ^the expiration 
of two calendar months from the date thereof. 

48. Every Bailiff levying or receiving any money by virtue of any 
process issuing out of the Court of which he is Bailiff, shall, within three 
days after the receipt thereof, pay over the same to the Clerk of such 
Court. 

49. If any High Bailiff shall have levied or received any money under 
tmy process issuing out of any other Court, he shall, within three days 
from the receipt thereof, pay over such money, retaining the fees for 
execution thereof, to the High Bailiff of such last-mentioned Court. 



cvin 


APPENDIX. 


50. No such summons, notice, order, or other process shall be served on 
Sunday, Christmas-day, or Good Friday; but such days shall be counted in 
the computation of the time required by these rules, unless any of such 
days shall be the last day of such time, in which case it shall be excluded 
from such computation. 

51. In case of proceedings not provided for by the forms in the schedule, 
the Clerk of the Court shall issue the necessary process, using, where 
practicable, the forms prescribed in the schedule as guides in framing the 
same. 

52. Wherever the singular number is used in these rules in reference to 
persons or things, it shall be understood, when necessary to give full effect 
to the rule, to mean several persons or things; and every word importing 
the masculine gender shall in like manner, when necessary, be understood 
to include #ie feminine gender. 

Fbed. Pollock. 

' Wm. WlOIlTMAN. 

C. Cresswell. 

W. Erle. 

E. V. Williams. 
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1 . — Summons to appear to Plaint. 

No. of Plaint, 

In the County Court of at 

(Seal.) A. B., Pkiintiff, 

against 

C. O., Defendant. 

You are hereby summoned to appear at a County Court to be holden 
at on the day of at the hour of in the 

forenoon, to answer the above-named plaintiff in an action on contract [or 
in an action for tori}, for [here state the substance of tlie cause of action] 

£ s. d. 

Debt or claim 

Cost of summons and service .... 

Paying money into and out of Court, entering > 
satisfaction, &c. ..... 3 

£ 

[the particulars of which are hereto annexed, where the cause of action 
exceeds ,5?.] ; and take notice, that in case you shall have been personally 
served with this summons, an application may bo made immediately after 
a judgment has been obtained against you, to commit you to prison, under 
the provisions of the statute in that behalf made and provided, in which 
case the Judge of the said Court will proceed to hear and determine such 
application, and make such order thereupon as he shall think fit, whether 
you shall be then present or not. 

Given under the seal of the said Court, this day of 18 . 

Clerk of the Court. 

To the above-named defendant. 


N.B. — See notice at back of this summons. 
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Notice. 

N.B. — If you admit the whole or any part of the plaintiff’s demand, by 
paying into the office of the Clerk of the Court at the amount so 

admitted, together with the costs, five clear days before the day of appear- 
ance, you will avoid any further costs, unless, in case of part payment, the 
plaintiff at the hearing shall prove a demand against you exceeding the 
sum so paid into Court. 

If you have any defence to the demand, by way of set-off, or on account 
of your being an infant, or married woman, or by reason of the Statute of 
Limitations, or of your discharge by bankruptcy, or under any net for the 
relief of insolvent debtors, the same cannot be admitted unless you give 
notice thereof in writing, and if a set-off, of the particulars of such set-off, 
to the Clerk of the Court, at the above-named office, five clear days before 
the day of hearing. 

If the debt or claim exceed five pounds, you may have the cause tried by 
a jury, on giving notice thereof in writing at the said office of the Clerk 
two clear days at least before the day of trial, and on payment of the fees 
for summoning, and payable to such jury. 

Notices of defence cannot be served unless the fees for entering and 
serving the same be paid at the time the notices are given. 

You may have a summons to compel the attendance of any witness, and 
the production of any books or documents, on applying at the office of the 
Clerk of the Court. 

Bring this summons with you when you come to the Court or to the 
office of the Clerk. Office hours from 10 to 4. 


2 . — Simmons to a Tenant holding ovot\ 

No. 

Ill the County Court of at 

(Seal.) A. B., Plaintiff, 

against 

C. D., Defendant. 

You are hereby summoned to appear at a County Court to be holden 
at on the day of at the hour of in the 

forenoon, to answer to the above-named plaintiff, wherefore you neglect or 
refuse to quit and deliver up to him possession of a certain [messuage with 
appurtenances or part of a horne^ as the case may be] situate at 
And take notice, if you do not appear at the said Court, and show cause 
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why you do not quit and deliver up possession as aforesaid, you may, by 
order of the Court, be turned out of the possession held by you. 

Given under the seal of the Court, this day of 18 . 

Clerk of the Court. 

To the above-named defendant. 


3 . — Summons on Devastavit. 

No. 

I n the County Court of at 

(Seal.) A. B., Plaintiff, 

against 

C. D., Executor of E. F., deceased, Defendant. 

You are hereby summoned to appear at a County Court to be holden 
ai on the day of at the hour of in the 

forenoon, to answer the above-named plaintiff in an action of contract, for 
that you, the defendant, have witliheld, wasted, and put to your own use, 
divers goods and chattels which were the property of E, F., deceased, at 
the time of his death, and which came to the hands of you, the defendant, 
as executor of the said E. F., to be administered, whereby the judgment 
rexjovered against you by the said plaintiff at this Court [or at ike County 
Court held at in the county of ] on the day of 

[as the case may be] remains unsatisfied. 

And take notice — [Conclude and add notice as in Form 1 .] 


4. — Plaintiff's NoU on entering Plaint. 

No.* 

County Court^f at 

£ : : fees paid. 

The above cause [or causes] will be tried at on at 

o’clock in the forenoon, 

To A. B., 

The above-named plaintiff. 

Offiee at 

Hours of attendance from 10 to 4. 

Take notice, you must bring this note with you when you come to the 


* Note.— W here a plaintiff enters several plaints, one note will be sufficient by 
specifying the numbers of the plaints . 


1 


(Signed) 

Clerk of the Court. 
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Court, or to the office of the Clerk, for any purpose, and in case of loss of 
it, you must immediately give notice thereof at my office. 

You may have a summons to compel the attendance of any witnesses, 
or for the production of any books or documents you may require, on early 
ai)plicatioii at the office of the Clerk, and on payment of the expenses thereof. 


5 . — Affidamt of service of Summons out of the District or in case of 
tmavoidabh absence of Bailiff. 

No. 

In tlie County Court of at 

Between A. B., Plaintiff, 
and 

C. D., Defendant. 

E. F. of one of the Bailiffs of the County Court of 

[or of the said Court\^ maketh oath and saith, that he did, on the 
day of duly seiwe the said with a summons, [or other 

process']^ a true copy whereof is hereunto annexed, marked at 

within the jurisdiction of the said County Court of by 

delivering the same personally to the said C. D. [If the service was not 
personal, state how served.] E. F. 

Sworn before me, &c., the day of 

[Indorse the summons or other process, “ this paper marked is 

the paper referred to in the annexed affidavit.”] 


6 . — Notice of Payment of the whole Claim. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

I do hereby give you notice, that the above-named defendant has paid 
into Court the siim of being the full amount of your demand in 

this action, together with the costs incurred by you therein. 

Given under the seal of the Court this day of 18. 

Clerk of the Court. 


To 


the above-named plaintiff. 
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7 . — Payment of paH of iJte Claim into Court 
No. 

In the County Court of at 

(Seal) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Take notice, that the sum of £ has been paid into Court by 

tile above-named defendant, together with the sum of £ for the 

costs incurred by you up to the time of such payment; and in case you 
shall accept the same in full satisfaction of your demand, you must give a 
written notice to that effect to the Clerk of the Court, and a like notice to 
tlie said defendant, by serving the same on him personally, or by leaving it 
at his place of abode or business, three clear days before the day of trial, 
otherwise you will be liable to pay to the said defendant such costs as he 
may incur in this action after payment into Court, as aforesaid. 

Given under the seal of the Court this day of 18 . 

Clerk of the Court, 

To the above-named plaintiff. 


8 . — Notice of Set-off, 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C, D., Defendant. 

The above-named defendant has given notice that he will, at the hearing 
of tliis cause, claim a set-off against any debt or demand to be proved 
against him by you, and the particulars of such set-off are annexed hereto. 
Given under the seal of the Court this day of 18 . 

Clerk of the said Court. 

To the above-named plaintiff. 

[Annex to this notice the particulars of set-off as furnished by the 
defendant, sealed with the seal of the Court.] 
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9 . — Notice of oth&r Defences, 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Take notice, that upon the hearing of this cause the defendant intends 
to give in evidence and rely upon the following ground of defence, in answer 
to the action. 

Dated this day of 18 . 

Clerk of the said Court. 

To A. B., the above-named plaintiff. 

. 1. That he, the defendant, was an infant within the age of twenty -one 

years when the supposed claim arose [or the supposed contract or agree-- 
ment was made'], 

2. That she, the defendant, was, at the time when the supposed claim 

arose [or of making the supposed contract or agreement^ the wife 
of of 

3. That the claim for which he, the defendant, has been summoned, is 
barred by the Statute of Limitations. 

4. That the defendant is a certificated bankrupt, and obtained his cer- 
tificate before the commencement of this suit. 

5. That the defendant was duly discharged under an Act for the relief of 

insolvent debtors, on the day of at a court held at 


10 . — Summons to Jurors, 

No. 

In the County Court of at 

(Seal.) 

You are hereby summoned to appear and serve as a juror in this Court, 
at on the day of at the hour of 

upon the trial of the several cases to be then and there tried by juries, and 
in default of attendance you will be liable to a penalty of 5l, by the statute 
of 9 & 10 Viet. c. 95. 

Given under the seal of the Court this day of 18 

Clerk of the said Court. 


To 


of 
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1 1. — Clerk*3 Notice of Jury. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Take notice, that the above-named cause will be tried by a jury, the 
above-named having demanded a jury therein. 

Clerk of the Court. 

To • the above-named 


12 . — Smnmom to Witness. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

^ C. D., Defendant. 

You are hereby required to attend at [the Cowri-kome^ at on 

the day of at the hour of to give 

evidence in the above cause on behalf of the above-named [and 

then and there to have and produce (state any particular documents re- 
quired) and all other books, papers, writings, and other doGwmmts relating 
to the said action, which may he in your custody, possession, or power']. 
In default of your attendance, you will be liable to a penalty of 1 Ol. under 
the statute of 9 & 10 Viet. c. 95. 

Given under the seal of the Court tins day of 18 . 

Clerk of the said Court. 

To of 

13 . — Order for Payment of Penalty by a Witness. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Whereas it has been made to appear to the Court that E. F., of 
was duly summoned to be and appear as a witness in this action, at a 
County Court at on the day of [and 

also to produce, as the case may be], and that payment [or a tender of 
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payment] of his reasonable expenses was duly made to him the said E. F. : 
And whereas the said E. F. did not appear, &c., on, &o., in obedience to 
the said summons [or having appeared in pursuance of the said summons^ 
did wilfully refuse to he swom and U> give evidence in the said actim (or 
to produce such, ; 

Now the said Court doth hereby order that the said E. F. shall pay a 
fine of £ for such neglect [or refttsdl] to the Clerk of this Court, 

on or before the day of [or forthwith] ; and that the 

sum of £ part of the said fine, shall be paid by the said Clerk to 

the in this action, being the party injured by such neglect [or 

refusaV] of the said E, F. 

Given under the seal of the Court this day of 18 . 

By the Court, 

Clerk. 

14. — Order for Costs to Defendant where Plaintiff does not appear. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintifi*, 

and 

C. I)., Defendant. 

Upon hearing the defendant in this action, and it appearing to the Court 
here that the plaintiff therein has not appeared at this Court on tJie 
day of (being the day appointed for the trial thereof) to prosecute 

the same against the defendant, it is awarded and ordered by the Judge of 
the said Court that the sum of £ shall bo paid by the plaintiff 

to the defendant forthwith [or on or hefw'e the day of ], 

by way of costs and satisfaction for his trouble and attendance in that behalf. 

Given under the seal of the Court this day of 18 . 

By the Court, 

Clerk. 


15. — Order to adjourn Proceedings. 

No. 

In the County Court of at 

(^SeaJ.) Between A. B., Plaintiff, 

and 

C, D., Defendant. 

It is ordered, that the trial of this action be adjourned until 
upon [here state the terms an j conditions of the adjournment, if any]. 
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Given under the seal of the Court this day of 18 . 

By the Court, 

Clerk. 

16 . — Order to suspend Order or Judgrmiit, 

No. 

In.the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

It is ordered, that an order of this Court bearing date [or ihA 

judgment herein, or execution herein issued against the goods or person of 
the defendant^ be suspended until [upon payment of costs hy ] 

Given under the seal of the Court this day of 18 . 

By the Court, 

Clerk. 

17 . — Order to rescind a former Order. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

It is ordered that a certain order of this Court in this action, bearing 
date the day of be rescinded. 

Given under the seal of the Court this day of 18 . 

By the Court, 

Clerk. 

1 8 . — Order to stay Proceedings, 

No. 

In the County Court of at 

(Seal.) Betweeen A . B., Plaintiff, 

and 

C. D., i)efendant. 

It is ordered, that all further proceedings in this action be stayed. 

Given under the seal of the Court this day of 18 

By the Court, 


Clerk. 
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19 , — Order for a New Trial. 

No. 

In the County Court of at 

(Seal.) Between A, B., Plaintiff, 

and 

C..D., Defendant. 

It is ordered, that the judgment in this case, and all subsequent pro- 
ceedings thereon be set aside, and a new trial had between the parties 
on [set out the terms or conditions, if any, on which the order is 

made]. 

Given under the seal of the Court this day of 18. 

By the Court, 

Clerk. 


20 . — Summons to Plaintiff on Inter pltadei\ 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

0. D., Defendant. 

Whereas of hath made a claim to certain goods and 

chattels [or money ^ or for certain rent due, which have been 

seized and taken in execution under and by virtue of process issuing out 
of this Court, in this action; you are therefore liereby summoned and 
required to be and appear before the Judge of the said Court, at 
on at the hour*of in the forenoon, when the said claim 

will be adjudicated upon, and such order made thereupon as to the Judge shall 
seem fit. 

Given nnder the seal of the Court this day of L 8 . 

Clerk of the said Court. 

To * the above-named plaintiff. 

Note . — The claimant is called upon to give the particulars of his claim, 
which you may inspect on application at the office of the Clerk of the Court 
four days before the day of hearing. 
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21 . — Interpleader Bummona to Clamant. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C, D., Defendant. 

You are hereby summoned and required to appear at a Court to be holdeii 
on next, at, &c., at the hour, &c., touching a claim made by you 

to certain goods and chattels [or momys, ^c., or for certain rent dve on 
], seized and taken in execution under process issued out of this 
Court, in this action ; and in default of your then establishing such claim, 
tlie said goods and chattels will be sold [or the said moneys^ ^c. paid ov&r] 
according to the exigency of the said process; and take notice, that you are 
hereby required, five days before the said day of to 

deliver to the officer in charge of the said process, or to leave at my office 
at a particular of the goods or chattels so claimed by you, and of 

the grounds of your claim [or of the amount of rent clavmd^ and for lolmt 
period due]. 

Given under the seal of the Court this day of 18 . 

Clerk of the said Court. 

To of 


22 . — Order on an Interpleader Summons. 

No 

In the County Court of at 

(Seal.) Between A. B., Plaintiff; 

and 

C. D,, Defendant. 

it is hereby ordered, touching the claim of E. F. to certain goods and 
chattels [or moneys^ <^c.] seized and taken in execution in this action, 
which said E. F. has been duly summoned to support his claim at this 
Court, that the said goods and chattels [or moneys^ ^c., or pari, thereof to 
wit., specifying them] are the property of tho said E. F. [or of the said 
defendant, as tlie case may be] ; au^ it is further ordered, that the ccsts of 
this proceeding, amounting to be paid by the said to the 

Clerk of the Court, at his office in for the use of the said 

on or before the day of 
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Given under the seal of the Court tliis day of 

By ^e Court, 

Office hours from 10 till 4. 


18 

Clerk. 


23 . — Judgment against Defendargt for Payment of Debt or Damages.* 
No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Upon hearing this cause at a Court holden at on the 

day of it is adjudged, that the said plaintiff do recover against the 

said defendant the sum of £ for his debt [or damages by him sus- 

tained']^ together with the costs of suit, amounting to the sum of £ 

And it is ordered that the said defendant do pay the same to the Clerk of 
the Court at his office in on or before the day of 

Given under the seal of th* Cou^ this - day of ,18 

By the Court, 

“Clerk. 

Attendance at the office from 10 till 4 o’clock. 


24 . — Judgment against Defendant wlmi the Debt or Damages are made 
payable by Instalments. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Upon the hearing of this cause at a Court holden at on the 

day of it is adjudged, that the said plaintiff do recover 

against the said defendant the sum of £ for his debt [or damages 

by him sustained'] in a certain action, together with the costi^of suit 
amounting to the sum of £ by instalments, the first 

instalment to be paid upon the day of . Such payments to 

be made at the office of the Cl Auof this Court, at 


This form may be ust'd iu repleviu where judgment is given for the plaintiff. 
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Given under the sef^l of the Court this day of 

By the Court, 

Note. — Office hours from 10 till 4. 
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18 


Clerk. 


25. — Judgment against Plaintiff for Costs and Satisfactim to Defendant 
and for his Costs of Suit. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

At a Court liolden at on the day of it was 

adjudged, that judgment should pass against the said plaintiff, and that 
the said plaintiff should pay the sum of £ to the said defendant, 

hy way of costs and satisfaction for his trouble and attendance in that 
behalf, and the further sum of £ for his costs and charges by the 

said defendant about his suit in that behalf expended, amounting together 
to the sum of £ on or before the day of . It is 

therefore ordered, that the said plaintiff do pay the same to the Clerk of the 
Court, at his office at on or before the day ^f 

Given under the seal of the Court this day of 18 

By the Court, 

Clerk. 

Office hours from 10 till 4. 


26. — Execution against the Goods of Defendant. 

No. 

In the County Court of * at 

(Seal.) Between A. B., Plaintiff. 

and 

C. D., Defendant. 

Whereas at a County Court duly holden at on the day 

of at within the jurisdiction of the <^aid Court, before 

/ 
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the Judge of the said Court, the said plaintiff, by the considera- 
tion and judgment of the said Court, recovered agmnst the said defendant 
the sum of £ for a certain debt before that time due and owing to 

the said plaintiff [or for certain damages hy him sustained, and hy the said 
Court awarded to he paid to him the said plaintiff"] together with the costs 
of suit, by the said plaintiff in that behalf expended: And whereas the said 
defendant, by an order of the said Court, bearing date the day and year 
aforesaid, was ordered to pay the said debt [or damages] together with the 
said costs, amounting together to the sum of £ [state the times 

for payment] : and whereas the said sum of £ [or the sum off 

£ being part off the said sum off £ as the case may be], 

has not been paid to the said plaintiff, pursuant to the said order: these 
are therefore to require and order you forthwith to make and levy by distress 
and sale of the goods and chattels of the said defendant, wheresoever they 
may be found within the district of this Court (excepting the wearing 
apparel and bedding of the said defendant or his family, and the tools and 
implements of his trade, if any, to the value of five pounds), the said sum 
of £ and also the costs of this execution; and also to seize and 

take any money or bank-notes (whether of the Bank of England or of any 
other bank), and any cheques, bills of exchange, promissory notes, bonds, 
specialties, or securities for money, of the said defendant, which may be 
there found, or such part or so much thereof as may be sufficient for the 
satisfying of this execution and tlie costs of making and executing the 
same. 

Given under the seal of the Court this day of 18 


By the Court. 

[In cases of cross-judgments the execution must be stated to be for the 
balance. ] 


Clerk of the said Court. 


To High Bailiff of the said Court, 

and other the Bailiffs thereof. 



Debt 

Costs 

Execution 
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Notice , — The goods and chattels are not to be sold until after the end of 
five days next following the day on which they may hare been taken, unless 
they be of a perishable nature, or at the request of the said defendant. 


27 . — 'Execution cbgavnst the Goods of a Testator, 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Executor of E. F., deceased, Defendant. 

Whereas at a Court duly holden at within the jurisdiction 

of the said Court, on the day of before 

the Judge of the said Court, the said plaintiff, by the consideration and 
judgment of the said Court, recovered against the said defendant, as 
executor [or administrator'] of E- F. deceased, the sum of £ for a 

certain debt before that time due and owing to the said plaintiff by the said 
E. F. in his lifetime, together with the sum of £ for his costs of 

suit, by the said plaintiff in that behalf expended : and whereas the said 
defendant, by an order of the said Court, bearing date the day and year 
aforesaid, was ordered to pay the said debt [or darmges] together with the 
said costs, amounting together to the sum of £ [state the time 

for payment] : and whereas the said sum of £ has not been paid 

to the said plaintiff, pursuant to the said order; these are therefore to 
require and order you forthwith to make and levy by distress and sale of 
the goods and chattels which were the property of the said E. F. in his 
lifetime, in the hands of the said defendant to be administered, wheresoever 
they may be found within the district of this Court, the said sum of 
£ together with the costs of this execution; and also to seize and 

take any money or bank-notes (whether of the Bank of England or of any 
other bank), and any cheques, bills of exchange, promissory notes, bonds, 
Specialties, or securities for money, which were the property of the said E. F. 
in his lifetime, which may there be found, or such part or so much thereof 
as may be sufficient for the satisfying of this execution and the costs of 
making and executing the same, if the said defendant hath so much thereof 
in his hands to be administered: and if he hath not so much thereof in his 
hands to be administered, then that you make and levy of the proper goods 
and chattels, money, or bank notes (whether of the Bank of England or any 
other bank), and any cheques, bills of exchange, promissoiy notes, bonds, 

f2 
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specialties or securities for money, of the said defendant, the sum of 
£ for the costs and charges first above mentioned, and the costs 

of this execution, and of levying the same. 

Given under the seal of the Court this day of 18 . 

By the Court, 

Clerk of the said Court 

To High Bailiff of the said Court, 

and the other Bailiffs thereof. 

Debt £ 

Costs 

Execution 


Notice . — The goods and chattels are not to be sold until after the end 
of five days next following the day on which they may have been taken, 
unless they be of a perishable nature, or at the request of the said defendant* 


28 . — Judgment against an Executor on a Devastavit. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Executor of E. F., deceased. Defendant. 

Upon the hearing of this cause, at a Court holden at on 

the day of it is adjudged that the said defendant, being 

the executor of E. F., deceased, hath made away, wasted, and put to his 
own use, divers goods and chattels, [or money s^ ^c. as the case may bel, 
which were the property of E. F., deceased, at the time of his death, and 
which came to the hands of the said defendant as executor as aforesaid, to 
be administered, whereby a certain judgment recovered by the said plaintiff 
against the said defendant as executor as aforesaid, at a Court held on 
the day of remains unsatisfied, and that the said de> 

fendant do pay the sum of £ recovered by the said judgment, 

together with the sum of £ the costs of this suit, to the Clerk of 

the Court, at his office, on or before, &c. [as the case may be] ; and it is 
further adjudged, that if the said defendant make default in payment thereof? 
an execution shall issue to make and levy the said several sums of £ 
and £ of tlie goods and chattels of the said E. F., if the said 



SCHEDULE OF FORMS. 


CXXV 


defendant hath so much thereof in his hands to be administered, and if he 
hath not so much thereof in his hands to be administered, then to be made 
and levied of the proper goods and chattels of the said defendant. 

Given under the seal of the Court this day of 18 . 

By the Court. 

Note, — The execution upon this order may be drawn from tliis form. 


29. — Judgment for Defendant in Replevin.* 
No. 


In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Upon hearing this action of replevin at a Court holden at on 

the day of it is adjudged that the said plaintiff do return 

to the said defendant the cattle [or the goods or chattels, as the case may 
be, stating the particulars thereof] forthwith [or as the case may 

be] ; and that the said defendant do recover against the said plaintiff the 
costs of suit, amounting to the sum of £ ; and it is further 

ordered, that the said defendant do pay the same to the Clerk of the Court 
at his office at on or before the day of 

Given under the seal of the Court this day of 18 . 


By the Court, 
Office hours from 10 till 4. 


Clerk. 


30. — Judgment for Recovei'y of Tenement. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

0. D., Defendant. 

Upon the hearing of this cause at a Court holden at on 

the day of it is adjudged, that the said plaintiff do 

recover against the said defendant, possession of a certain house [or hnd or 


Judgment for the plaintiff in Form No. 23. 

f3 
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part of a certain house'] at together with the costs of suit, 

amounting to the sum of £ and it is ordered that the said de« 

fendant do forthwith quit and deliver up possession of the said house [or 
4^.] to the said plaintiff ; and that a warrant do forthwith issue, to enforce 
this adjudication, -and to require and authorize the Bailiff of the said Court 
to give possession of the said house [or, tfc.] to the said plaintiff, within 
days from the date of such warrant; and it is further ordered, 
that the said defendant do pay the said sum of £ for the said 

plaintiff’s costs, to the Clerk of this Court, at his office in on or 

before the day of 

Given under the seal of the Court this day of 18 


By the Court, 
Office hours from 10 till 4. 


Clerk. 


Note, — The warrant for the execution of this order may be drawn from 
this form. 


31. — Execution against the Goods of Plaintif. 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Whereas at a County Court duly holden at ' within the jurisdic- 
tion of the said Court, on the day of before the 

Judge of the said Court, the said plaintiff appeared [or did not appear] to 
prosecute his plaint against the said defendant in an action of debt [or to 
recover damages] for [set out the substance of the plaint] ; and whereas 
the said plaintiff, at the hearing of the said plainly did not make proof of 
his debt [or demand] to the satisfaction of the said Court, and thereupon 
it was ordered and adjudged by the said Court that judgment should be 
entered for the said defendant, and that the said plaintiff should pay to the 
said defendant the sum of £ by way of costs and satisfaction for his 

trouble and attendance in that behalf, and the further sum of £ 
for his costs and charges by the said defendant about the said suit in that 
behalf expended, amounting together to the sum of £ on or before 

the day of : and whereas the said sum of £ 

has not been paid to the said defendant, pursuant to the said judgment and 
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order: these are therefore to require and order you forthwith to make and 
levy by distress and sale of the goods and chattels of the said plaintiff, 
wheresoever they may be found within the district of this Court (excepting 
the wearing apparel and bedding of the said plaintiff or his family, and the 
tools and implements of his trade, if any, to the value of' five pounds), the 
said sum of £ and also the costs of this execution; and also to 

seize and take any money or bank notes (whether of the Bank of England 
or of any other bank), and any cheques, bills of exchange, promissory notes, 
bonds, specialties, or securities for money, of the said plaintiff, which may 
there be found, or such part or so much thereof as may be sufficient for the 
satisfying of this execution, and the costs of making and executing the same. 

Given under the seal of the Court this day of 18 . 

By the Com-t, 

Clerk of the said Court. 

To High Bailiff of the said Court, 

and the other Bailiffs thereof. 

Costs £ II 

Execution 


Notice , — Tlie goods and chattels are not to be sold until after the end of 
five days next following the day on which they may have been taken, unless 
they be of a perishable nature, or at the request of tlie said defendant. 


32 . — Summons to Defendant after Judgment. 

No. 

In the County Court of at 

. (Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant. 

Whereas at a County Court held at, &c., on, &c., the above-named 
plaintiff obtained a judgment [or order] against you for payment of 
for which said judgment [or orcfer] still remains unsatisfied, you 

are therefore hereby summoned to appear at the County Court to be holden 
at, &c., on, &c., at the hour, &g., to be then and there examined by the 
Judge of the said Court, touching your estate and effects, and the manner 
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and circumstances under which you contracted the said debt [or inmrr^ 
the dances or UabiUty] which was the subject of the action in which the 
Mid judgment was obtained against you, and as to the means and expecta- 
tion you then had, and as to the property and means you still have 
of discharging the siud debt [or damages or liahiUtg\ and as to the dis- 
posal you may have made of any property. And take notice, that if you 
do not appear in obedience to this summons, you may, by order of this 
Court, be committed to the common gaol [or other prison of the Court]. 

Given under the seal of the Court this day of 18. 

By the Court, 

Clerk. 

Amount of judgment or order , . £ I 

Costs of this summons ... 


33. — Wai'rant of Commitment in Default of Appearamx. 

No. 

In the County Court of at 

Between A. B., Plaintiff, 
and 

C. D., Defendant. 

To the High Bailiff and the other Bailiffs of the said Court, and all 
Constables and Peace OflScers within the jurisdiction of the said Court, 
and to the Governor or Keeper of 
Whereas at a County Court duly holdcn at on the 

day of in the year of our Lord 18 , the above-named plaintiff; by 

the judgment of the said Court, in a certain suit wherein the said Court 
had jurisdiction, recovered against the above-named defendant the sum 
of £ for his debt [or damages^ as the case may be], together with 

the sum of £ the costs of the said suit, and thereupon it was then 
and there ordered by the said Court, that the said defendant should jmy to 
the said plaintiff the said sums of £ and £ . so recovered 

against the said defendant as aforesaid, on or before the day of, 

&c. [as the case may be] : and whereas the said defendant not having paid 
the said sums of £ and £ pursuant to the said order, 

upon the application of the said plaintiff, a summons was duly issued from 
and out of the said Court against the said defendant, by which said sum- 
mons the said defendant was required to appear at the County Court 
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of at on the day of, &c., to answer such qnes* 

tions as might be put to him touching [set out as in the summons] : and 
whereas it was duly proved upon oath at the said last-mentioned Court, 
that the said defendant was personally served with the said summons; and 
whereas the said defendant did not attend as required by such summons 
or allege any sufficient excuse for not so attending, and thereupon it was 
ordered by the Judge of the said Court, that the said defendant should be 
committed for the term of days to the in the 

according to the form of the statute in that case made and provided, or 
until he should be discharged by due course of law: these are therefore to 
require you, the said High Bailiff, Bailiffs, and others, to take the said 
defendant and to deliver him to the governor, &c. [or keeper ^ ^c.] ; and you 
the said governor [or keeper, ^c.] are hereby required to receive the 
said defendant, and him safely to keep in the for the term of 

days, from the arrest under this warrant, or until he shall be 
sooner discharged by due course of law. For which this shall be your 
sufficient warrant. 

Given under the seal of the Court this day of 18 . 

Clerk of the said Court. 


34. — Warrant of Commitm&nt after Examination. 

No. 

In the County Court of at 

Between A, B,, Plaintiff, 
and 

C. D., Defendant. 

To the High Bailiff and the other Bailiffs of the said Court, and all 
Constables and Peace Officers within the jurisdiction of the said Court, 
and to the Governor or Keeper of 
Whereas at a County Court duly holden at on the 

day of in the year of our Lord 18 , the above-named plaintiff, by 

the judgment of the said Court, in a certain suit wherein the said Court 
had jurisdiction, recovered against the above-named defendant the sum of 
£ for his debt [or damages, as the case may be], together with 

the sum of £ the costs of the said suit; and thereupon it was 

then and there ordered by the said Court, that the said defendant should 
pay to the said plaintiff the sums of £ and £ so re- 

covered against the said defendant as aforesaid, on or before the 
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dAjofv^. [as tbs case tbay be]: and whereas the said defendant not 
haTing paid the said snms cf £ andJ£ pursuant to the 

said order, upon the application of the said plaintiff, a summons was dulj 
issued from and out of the said Court against the said defendant, bj which 
said summons the said defendant was required to appear at the said County 
Court (ff at on the day of, &c., to answer such 

questions as might be put to him touching [set out as in the summons] : 
and whereas the defendant having duly appeared at the said Court, pursuant 
to the said summons, was examined touching, &c. [as in the summons] : 
and whereas it appeared upon such examination to the satisfaction of the 
Judge of the said Court, that [here Insert the particular ground of commit- 
ment], and thereupon it was ordered by the said Judge, that the said 
defendant should be committed for the term of days to the 

in the according to the form of the statute in that case made and 

provided, or until he should be discharged by due course of law : these are 
therefore to require you, the said High Bailiff, Bailiffs, and others, to take 
the said defendant, and to deliver him to the governor, &c. [or heeper, ^c.] ; 
and you the said governor, &c. [or deeper, are hereby required to 
receive the said defendant, and him safely to keep in the for the 

term of days, from the arrest under this warrant, or until he shall 

be sooner discharged by due course of law. For which this shall be your 
sufficient warrant. 

Given under the seal of the Court this day of 18 . 

(Seal.) Clerk of the said Court. 


35. — Warrmt of Commimmt where Defendant appears and is examined 
at the time of hearing. 

No. 

In the County Court of at 

Between A. B., Plaintiff, 
and 

C. D., Defendant. 

To 4he High Bailiff and the other Bailiffs of the said Court, and all 
Constables and Peace Officers within the jurisdiction of the said Court, 
and to the Governor or Keeper of the Gaol at 
Whereas at a Court now holden at on this day of 

in the year of our Lord 18 , the above-named plaintiff, by the judgment 

of the said Court, in a certain suit wherein the said Court had jurisdiction, 
recovered against the above-named defendant the sum of £ for his 
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debt [or darmge8'\^ together with the sum of £ the costs of the 

said suit; and thereupon it was then and there ordered bj the said Court, 
that the said defendant should forthwith paj to the said plaintiff the said 
sums of £ and £ so recovered against the said defendant : 

and whereas, the said defendant having personally appeared to the said 
summons, and being present in Court, was, upon the application of the said 
plaintiff, then and there examined touching [set out as in the summons] : 
and whereas it appeared upon such examination, to the satisfaction of the 
Judge of the said Court, that [here insert the particular ground of coni- 
mitment] : and thereupon the said Judge of the said Court, by a certain 
order bearing date the day of did order and adjudge the 

said defendant to be committed for the term of days to the 

in the or until he should be discharged by due course of law : 

these are therefore to require you the said High Bailiff, Bailiffs, and others, 
to tahe the said defendant, and to deliver him to the governor, &c. [or 
hee-pevy ^c.] ; and you the said governor [or keeper , are hereby re- 
quired to receive the said defendant, and him safely to keep in the 
&c. for the term of days, from the arrest under this warrant, or 

until he shall be sooner discharged by due course of law. For which this 
shall be your sufficient warrant. 

Given under the seal of the Court this day of 18 . 

(Seal.) Clerk of the said Court. 


36. — Certijkatefor the Discharge of a Defendmtfrom Custody, 

No. 

In the County Court of at 

(Seal.) Between A. B., Plaintiff, 

and 

C. D., Defendant, 

I do hereby certify that the above-named defendant, who was committed 
to your custody under and by virtue of a certain warrant of commitment 
under my hand and the seal of the said Court, and bearing date the 
day of for the space of days, has, since the issuing of the 

said warrant of commitment, to wit, on the day of 

current [or last past] paid and satisfied the debt [or damagesy or the 
stodmmts of the said debt or damages]^ for the non-payment whereof he 
was so committed as aforesaid, together with all fees, costs, and charges due 
and payable by him in respect thereof ; and that the said defendant may in 
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respect of such warrant of commitment be forthwith discharged from and 
out of your custody. 

By leave of the Judge of the said Court, 

Clerk of the said Court at 

Given under the seal of the said Court this day of 18 

To the Governor or Keeper of the gaol at 

37 . — Allowance to Witnesses. 

s. d. 

Gentlemen, merchants, bankers, and professional men . . .76 

Tradesmen, auctioneers, accountants, clerks, and yeomen . .50 

Journeymen, labourers, and the like 2 0 

Travelling expenses per mile, one way . . . . . .06 


38 . — Jietum hy the High Bailiff p. 123). 


Krbd. Pollock. 
Wm. Wightman. 
C. Crksswell. 
W. Erle. 

E. V. Williams. 



INSTRUCTIONS 


ISSUED BY THE LORDS COMMISSIONERS OP HER MAJESTY'S 
TREASURY TO THE TREASURERS OP COUNTY COURTS, 
UNDER THE ACT OP THE 9 & 10 VICT. 0 . 95. 


1. The Treasurer will require the Clerk of every Court to transmit to 
him immediately after the termination of each month, an account show- 
ing the amount of fees received under the authority of the Act, during 
the month, distinguishing the Judge’s fees, the Clerk’s fees, the High 
Bailiff’s fees, and the General Fund fees, together with an account of all 
fines levied during the month, and the expenses of levying the same. 
And likewise an account of the Suitors’ money, and the balance remaining 
in the hands of the Clerk at the termination of the said month; such ac- 
counts to be made out according to the Form marked A. And the Clerk 
of every Court is, at the same time, to pay over to the Treasurer the 
amount of the Judge’s fees, and of the General Fund fees, and also such 
portion of the Suitors’ Fund then in his hands as the Treasu^r shall 
require. 

2. The Treasurer will audit the accounts of the Clerk quarterly, namely, 
immediately after the 31st March, the 30th June, the 30th September, 
and the 31st December, in each year, or oflener in the large court towns, 
if he shall deem it necessary. And at the termination of such audit the 
Treasurer shall receive from the Clerk the balance of the Suitors’ money,- 
and all other moneys remaining in his hands, except his (the Clerk’s) own 
fees. And the Treasurer will not remove the books of the Clerk from the 
court town, so as to create any delay or inconvenience to the business of 
the Court. 

3. The Treasurer, in auditing the Clerk’s accounts, will duly examine 
the various books kept by the Clerk, so as to satisfy himself of the cor- 
rectness of the accounts by comparing the entries in the several books to 
such an extent as he may consider necessaiy for that purpose. 

9 
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4. The Treasurer will, immediately after the quarterly audit, pay over 
to the Judge the full amount of his fees; or, if the Judge should require 
it, the Treasurer may, from time to time between the quarterly audits, 
pay to him a portion of his fees, and the balance at the termination of 
each audit. The Treasurer will also pay over to the High Bailiff, in 
the same manner, such fees as may be due to the latter upon warrants of 
execution duly returned and completed. 

5. And to enable the Treasurer to examine the accounts with greater 
facility, he will require the Clerk at each court town to pursue the follow- 
ing course, in his several books, namely : — 

Execution Book . — Each page to be separately added up, and a summary 
of the same made at the end of each month, showing the amount of 
the Clerk’s fees, and BailiflTs fees. 

Cash Book . — The debit and credit side of each page to be added up, 
and carried forward from page to page to the end of each month, 
showing the amount of Suitors’ cash paid in and paid out, together 
with the amount of fees for paying in and out, for searches, and for 
certificates. 

Fee Book . — Each page to be added up, showing the number of plaints, 
the total of the Judge’s fees, of the Clerk’s fees, of the bailiff’s fees, 
and of the General Fund fees, and likewise the total of the whole of 
the fees. The totals of each of the fees must not be carried on from 
page to page, but a .summary of such totals must be made at the 
termination of each Court, on a vacant space in the book next follow- 
ing the last entries. 

6. The Treasurer will, at the time of the audit, allow in the Clerk’s 
accounts, out of the General Fund account, all such disbursements as shall 
have been made or incurred for servants, repairs of court and offices, books, 
stationery, and all other necessary expenses, provided the same shall have 
been sanctioned in the manner required by the 55th section of the Act, 
and proper vouchers are produced. 

7. The Treasurer will obtain from the Clerk, once in every year, and 
the Clerk is hereby required to furnish the same, a balance sheet of the 
Clerk’s ledger, made out according to the Form marked B ; and the Trea- 
surer will afterwards check the balance sheet in such way as he may deem 
necessary, so as to satisfy himself that the receipts have been duly entered 
and accounted for in the cash book, and posted in the ledger ; but this duty 
need not be performed by the Treasurer at any speeffied period of the year, 
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or simultaneously in all the courts, but may bo done at any convenient 
time, so that the duty is performed at least once in every year. 

8. The Treasurer will, from time to time, pay the moneys coming to his 
hands into sucli bank for security as he may think most desirable, taking 
care to keep the account of the same entirely separate and distinct from 
his private, or any other account, at such bankers. 

9. The Treasurer will, within six weeks after the completion of 
each quarterly audit of the Clerk’s accounts, transmit to Mr. Kichard 
Hankins, at the Treasury Chambers, Whitehall, a general abstract of the 
accounts of each Court, showing the total amount of the fees received 
anl appropriated during the quarter for the Judge, the Clerk, and 
the High Bailiff, and the amount of the General Fund account, and Suitors* 
Fund account, and Fines, so that the unappropriated balance remaining in 
the hands of the Treasurer at the termination of each quarter may be 
ascertained in order that the Lords Commissioners of Her Majesty’s 'frea- 
sury may, if they shall think proper, direct any part of such unappro- 
priated balance to be paid over to the credit of the Consolidated Fund; and 
the said general abstract is to bo made out according to the Form 
marked C. 

10. The attention of the Treasurer is particularly directed to the 51st, 
53rd, and 54th sections of the Act of Parliament, and he will govern him- 
self in conformity to the provisions thereof; taking care to obtain the 
authority and. sanction of the Lords Commissioners of Her Majesty's 
Treasury, or of Her Majesty’s principal Secretary of State for the Home 
Department, in all cases where he is required so to do, or where he may 
think it necessary to consult their Lordships or the Secretary of State 
before he takes any measures for complying with the directions of the 
Legislature. 

11. The Treasurer will take care not to inenr any considerable ex- 
penses for providing or renting Court-houses and offices under the 48th 
section of the Act (further than he has already done under the recent in- 
structions of the Lords Commissioners of Her Majesty’s Treasury), without 
the approval of Her Majesty’s Secretary of State for the Home Department, 
or their Lordships. 

12. Whenever the Treasurer requires any general information for his 
guidance, he will communicate with Mr. Hankins at the Treasury, who 
will afibrd every assistance in his power upon any matter brought under 
his notice. But on all subjects of importance connected with the duties 
of the Treasurer involving any considerable outlay of money, or otlier 

9 2 
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fiIla^^cial operationSu the Treasurer shettld ooiMUiiicate directly with the 
Lords ComxDissioiiers of the Treasury. 

13. The notice of the Treasurer is particularly directed to the provisions 
of the ^81h, 2^th, and 30th sections of' the Act, to .which he sliould im* 
plicitly attend. 

14. Should any of the Clerks neglect or refuse to comply with the 
directions bf the Treasurer in regard to any of these instructions, it will be 
the duty of the Treasurer immediately to report the same to the Lords 
Commissioners of Her Majesty’s Treasury. 

1 5. The Treasurer will take care that in any communications which he 
may have to make either to the Lords Commissioners of Her Majesty’s 
Treasury, or h) Her Majesty’s Secretary of State for the Home Department, 
to write separate and distinct letters upon every different subject; and he 
will enter all such communications and any other official correspondence in 
a letter-book to be kept for that purpose, with proper Index. 

16. The Treasurer is to keep a cash book, in which every receipt and 
expenditure is to be entered daily, and as each transaction occurs, in order 
that at any moment the actual cash balance in hand may be ascertained ; 
and also a ledger, showing the state of the accounts of each Court town, 
according to the forms D. E. 

17 ‘ The Treasurer, in making all payments and disbursements, should 
require receipts; and where the sum amounts to £5 and upwards, such 
receipt should be written on properly stamped paper; except in the 
payment of the Judge’s fees and Suitors’ money paid to the Clerks, for 
which the written acknowledgment of the Judge and Clerk respectively on 
unstamped paper will be a sufficient voucher; and in cases where the 
party is unable to write, his mark 'mil require a competent witness. 

18. In cases where the payment is not made to the party apparently en- 
titled, a power of attorney or other legal document authorizing the payment 
in question should be furnished. 

19. It will be seen by reference to the 43rd section of the Act, that the 
Treasurer of every County Court is to render once a year, or oftener if 
requii'ed, to the Commissioners for Auditing the Public Accounts of Great 
Britain, a true account in -writing of all moneys received and of all moneys 
disbursed by him on account of every Court of which he is Treasurer, in 
such form and with such pariiculars of receipt and disbursement as the 
Audit Board shall from time to time require. 

The Lords Commissioners of Her Majesty’s Treasury deem it requisite 
that each Treasurer shall render his account to the Audit Board half- 
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yearly: namely, from the 1st January to the SOth June, both days inclu- 
sive; and from the 1st July to the 31st December, both days inclusive, 
such accounts to be rendered within two calendar months after the expira- 
tion of each half-year: the first account, however, is to he rendered on or 
before the 30tli Septeniber, 1847, to include the period from the commence- 
ment of the business of each Court to the SOth June, 1847. 

20. The Treasurer will accordingly transmit to the Commissioners of 
Audit within two calendar months after the termination of each half-year, 
as before mentioned, an account current in the Form marked F. 

21. The account current is to be supported by abstracts of receipts and 
payments, the abstracts being copies of the debit and credit side of .the cash 
book (according to the Forms marked 6 and H), and the said abstracts 
are to be supported by proper authorities, vouchers, and bills of particidars, 
which documents are to be transmitted in original to the Audit Oflice. 

22. The documents (if any) delivered in support of the sums received 

and brought to account should be endorsed by letters of the alphabet com- 
mencing with the letter A, and corresponding with the entry in the abstracts 
— and the vouchers for payment should be numbered consecutively com- 
mencing with Ko. 1. . 

■«* 

23. The accounts in pursuance of the 9th section of the 46 Geo. 3, 
c. 141, should be declared to, either before a Baron of the Court of 
Excliequer, a Commissioner for taking Affidavits in the Court of Exche^ 
quer, or before one of the Commissioners of Audit; the declaration to be 
according to the Form appended to the account current marked F. 

Treasury Chambers, June, 1847. 
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COUNTY COURT EXTENSION ACT. 


13 & 14 ViCT. CAP. 61 . 

An Act to extend the Act for the more easy 
Recovery of Small Debts and Demands in 
Englafidy and to amend the same, — [14th 
August, 1850.] 

1. Whereas by an act passed in the tenth year 
of the reign of Her present Majesty, intituled 
An Act for the more easy Recovery of Small 9 & lo vict. 
Debts and Demands in England^ jurisdiction is 
given to the courts holden under the said act for 
the recovery of certain debts, danjages, and 
demands therein mentioned not exceeding twentj’^ 
pounds : and whereas it is expedient to extend 
the provisions of the said act, and also of a cer- 
tain other act passed in the thirteenth year of the 
reign of Her said Majesty, intituled An Act to 12 & 13 Vict. 
amend the Act for ihe more easy Recovery of^' 

Small Debts and Demands in England^ and to 
abolish certain Inferior Courts of Record^ to 
debts, damages, and demands not exceeding the 
sum of fifty pounds, and to alter and amend the 
said first-mentioned act in manner hereinafter 
mentioned : be it therefore enacted by the 
Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords spiritual 
h 
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and temporal, and Commons, in this present 
fwSSuction^ Parliament assembled, and by the authority of 
’ the same, that the jurisdiction of the several 
courts h(^en or to be holden under the said act 
or the tenth year of Her Majesty shall extend to 
the recovery of any debt, damage, or demand not 
exceeding the sum of fifty pounds, and to all 
actions in respect thereof (save and except the 
several actions specified in tlie proviso in section 
* fifty-eight of the same act),^ ; and that the seve- 
ral powers and provisions of the said several acts 
of the tenth and thirteenth years of Her Majesty, 
and all rules, orders, and regulations which have 
been or may be made in pursuance of the. said 
acts or either of them, shall extend to all debts, 
damages, and demands which may be sued for in 
the said courts or any of them not exceeding the 
sum of fifty pounds, and to all proceedings and 
judgments for the recovery of the same, or other- 
wise in relation thereto respectively, as fully and 
eflfectually, to all intents and purposes, as the 
same respectively are now or may be applicable 
to debts, damages, and demands within the pre- 
sent jurisdiction of the said courts. 

2. And be it enacted, that this act and the 


' The jurisdiction is thus extended to 60?. for all causes of 
action except such as were expressly excluded by section 68 of 
the 9 & 10 Viet. c. 95, that is to say:— “ Any action of eject- 
ment, or in which the title W any corporeal or incorporeal 
hereditaments, or to any toU, fair, market, or franchise, shall 
in question, or in which the yalidity of any dense, bequest, 
or limitation under any wiU or settlement may be disputed, or 
for any malicious prosecution, or for any libel or slander, or for 
criminal conxersation, or for seductionj or breach of promise 
of marriage.'^ 

But by a subsequent section (s. 17), parties may, by consent^ 
try any of such demands to an unlimited amount, and also such 
as involve title. 
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said recited acts of the tenth and thirteenth years 
of Her Majesty shall be read and construed as 
one act, as if the several provisions in the said 
recited acts contained, not inconsistent with the 
provisions of this act, were repeated and re- 
enacted in this act. 

3. And be it enacted, that no deputy judge of 
any such County Court, save and except the 
Westminster County Court of Middlesex, shall, 
during the time he acts or shall be entitled to 
act as such deputy, practise as a barrister in any 
court within the district for which he acts or 
shall be entitled to act as such deputy and that 
every clerk and assistant clerk appointed after 
the passing of this act to any of such courts 
shall reside within the district of the court or 
courts for whiqjj^jlie shall have been appointed.^ 

4. And be it enacted, that so much of the said 
act of the tenth year of Her Majesty as relates 
to the removal of clerks or high bailiffs of the 
courts holden under the said act shall be repealed; 
and it shall be lawful for the Lord Chancellor, 
or, where the whole of the district of the court 
or courts for which the clerk or high bailiff shall 
have been appointed is within the Duchy of Lan- 
caster, for the chancellor of the Duchy of Lan- 
caster, when such Lord Chancellor or Chancellor 


® The court must be within the district, and the prohibition 
extends only to the period oyer which the appointment extends. 
It may therefore be readily evaded by making the appointment 
for a limited time, as for the day on which the court is to be 
held. The section does not meet the objection it was designed 
to remedy. 

® It will be observed that this applies only to clerlis hereafter 
appointed. 

h2 


TliiB act t ) 
be construed 
with 9 A 10 
Viet. c. 95, 
and 12 & IS 
Viet. c. 101. 


Deputy 
Judge not to 
practise in 
distriflt 
whiWTheacU 
as deputy. 

Clerks, &c.to 
reside in 
district. 


Power to re- 
moTe clerks, 
high balliflfs, 
or assistant 
clerks. 
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Foes to be 
taken 
according 
schedule. 


of the Duchy shall in his discretion think fit, to 
remove the clerk, high bailiiF, or any assistant 
clerk of any such court or courts from his office, 
and from time to time to make such order as to 
the attendance of any clerk, deputy clerk, or 
assistant clerk, during the sitting of the court or 
otherwise, as he shall think fit provided always, 
that nothing herein contained shall affect the 
tenure of office of any person who before the 
passing of the said act held an office in any of 
the courts mentioned in the schedule (A.) an- 
nexed to the said act. 

6 . And be it enacted, that there shall be pay- 
able on every proceeding in the courts holden 
under the said act of the tenth year of Her 
Majesty, to the judges, clerks, and high bailiffs 
of the several courts, in every case where the 
sum sought to be recovered shall exceed twenty 
pounds, such fees as are set down in the schedule 
marked D. to the said act of the tenth year of 
Her Majesty annexed as fees payable upon de- 
mands exceeding the sum of ten pounds and 
the fees on every proceeding shall be paid in the 
first instance by the plaintiff or party on whose 
behalf such proceeding is to be had on or before 


* The probable intention of this section is to remove a diffi- 
culty occasioned by the recent decision in the case of I^eg. v. 
Owen (15 L. T. 226), the effect of which >va8 that a clerk could 
not be removed because he w-as in pecuniary difficulties. This 
section gives to the Lord Chancellor the power of removing 
officers at his discretionj so that such offices are not now held 
during good behaviour. 

^ The court fees to bo paid in cases under the new jurisdic- 
tion, arc to be the same as in the table allowed in demands 
above 10/. under the former jurisdiction : but the Treasury may 
increase, lessen or vaiy them. 
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such proceeding, and in default payment thereof 
shall be enforced by order of the judge by such 
ways and means as any debt or damage ordered 
to be paid by the court can be recovered ; and 
the fees upon executions shall be paid into court 
at the time of the issue of the warrant of execu- 
tion, and sliall be paid by the clerk of the court 
to tlie bailiff upon the return of the warrant of 
execution, and not before : provided always, that power to 
it shall be lawful for one of Her Majesty’s prin- 
cipal Secretaries of State, with the consent of consent of 
the commissioners of Her Majesty’s treasury, [Jj aitcTfS’ 
from time to time to regulate or vary, lessen or 
increase, the fees payable under this act or the 
said recited acts, or either of them, in such 
manner as to him shall seem fit : provided also, 
that all sums payable in the name of fees to such 
officers of the court as shall be paid by salaries 
shall be paid from time to time to the treasurer 
of the court, and shall be applied by such trea- 
surer in the manner provided by the said act of 
the tentli year of Her Majesty. 

6. And be it enacted, that the fees to be Fees i>e 
taken by barristers -at-law and attorneys prac- }J?Stcrs 
tising in the said courts, in cases brought within and attor- 
the jurisdiction given by this act, shall be as 
follows : an attorney shall be entitled to have or 
recover a sum not exceeding one pound ten 
shillings for his fees and costs, where the debt, 
damage, or demand claimed in any plaint in 
covenant, debt, detinue, or assumpsit shall not 
exceed thirty-five pounds, or two pounds in any 
other case, within the jurisdiction given by this 
act ; and in no case shall any fee exceeding two 
pounds four shillings and sixpence be allowed 
for employing a barrister as counsel in the 
cause ; and the expense of employing a barrister 
or an attorney, either by plaintiff or defendant, 
shall not be allowed on taxation of costs. j 
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by order of the judge ; and the judges of the said 
courts respectively shall from time to time deter- 
mine in what cases such expenses shall be so 
allowed.® 

Power of 7. And be it enacted, that so much of the said 
juSs, act of the tenth year of Her Majesty as enacts 
bailiffs lawful foT Her Majesty, with the 

by salary advicc of Her Privy Council, to order that the 
feefgfveato clcrks, bailiffs, and officers of the courts 

the TrcSm^ holdcn under that act, or any of them, shall be 
and paid by salaries instead of fees, or in any manner 

other than is provided by that act, shall be re- 
pealed ; and that it shall be lawful for the com- 
missioners of Her Majesty’s treasury, with the 
consent of one of Her Majesty’s principal Secre- 
taries of State, from time to time to order that 
the judges, clerks, bailiffs, and officers of the said 
courts, or any of them, shall be paid by salaries 


• The following is, therefore, the scale of fees now allowed 
to counsel and attorneys 


IN COVENANT, ASSUMPSIT AND DEBT. 



Counsel. 

Attorney. 


£ 

s. d. 

£ d. 

Under 

21 0 

0 0 

0 0 0 

Above 

2 and not exceeding &l. 1 

3 6 

0 10 0 

»> 

5 „ „ 20 1 

3 6 

0 15 0 

>> 

20 „ „ 35 2 

4 6 

1 10 0 

»» 

35 ,, ,, 50 2 

4 6 

2 0 0 


IN TEESFASS, OE TEESFASS ON THE CASE. 



Counsel. 

Attorney. 


£ s. d. 

£ d. 

Under 21. 

0 0 0 

0 0 0 

Above 2 and not exceeding bl. 

1 3 6 

0 10 0 

»» 5 »» » 20 

1 3 6 

0 15 0 

„ 20 ,, „ 50 

2 4 6 

2 0 0 
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instead of fees, or in any manner other than is 
provided by the said act.'^ 

8. And be it enacted, that any person against confession 
whom a plaint shall be entered in any County plrt?of 
Court may, if he think fit, whether he be sum- 
moned upon such plaint or not, in the presence ment there- 
of the clerk or assistant-clerk of the court in 
which such plaint shall have been entered, or 
one of their clerks respectively, or in the pre- 
sence of an attorney of one of the Superior 
Courts, sign a statement confessing and admitting 
the amount of the debt or demand or part of the 
amount of the debt or demand for which such 
plaint shall have been entered, and such clerk or 
assistant clerk shall, as soon as conveniently may 
be after receiving such statement, send notice 
thereof to the plaintiff, by the post or by causing 
the same to be delivered at his usual place of 


^ Thus this act really places the entire regulation of the 
County Courts in the hands of the Treasury. 

» This is a proceeding analogous to ^cognovit in the Superior 
Courts, the name to be given to it may be “a confession of 
debt.” It may be in the foUowing form : — 

In the County Court of , at 

f A. B., Plaintiffs 
Between J and 

C. D., Defendant. 

/, C. D., the above-named defendant ^ do hereby confess 
and admit the debt [or demand, as the case may be] in this 
action to the a/mount of £ 

(Signed) C. D., Defendant. 

Signed by the said C. D. on this day of in the 

presence q/’E. F. Clerk of the County Court of , [or, an 
attorney of the Court of Queen* s Bench at Westminster. '\ 

Witness, E. F. 
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abode or business,^ and thereupon it shall not be 
necessary for the said plaintiff to prove the debt 
or demand so confessed and admitted as afore- 
said, but the judge of such court, at the next 
sitting of such court, whether the parties or 
either of them attend such court or not, shall, 
upon proof by affidavit of the signature of the 
party, if such statement were not made in the 
presence of the clerk or assistant clerk, proceed 


® The form of this Notice may be as follows: — 

In the County Court oj ^ at 

^O. r A. B., Plaintiff, 

Betwee^i and 

I^C. D., Defendant. 

Sir^ — I hereby give you notice that I have received from 
the above-named defendant a statement, whereby he con- 
fesses and admits the debt [or demand^ in this suit to the 
amount of £, 

And, take notice, that it will not be necessary for you to 
prove the said demand so confessed and admitted as afore- 
said, but the judge of the said court will, at the next sitting 
thereof, whether you shall appear or not, upon due proof of 
the signature of the defendant, proceed to give judgment for 
the demand so confessed and admitted. 

Yours, ^c., 

E. F., Clerk. 

To , the above-named Plaintiff. 

Dated 

10 The form of ArriDAVix may be as follows . — 
l7i the County Court of , at 

No, (a. B., Plaintiff, 

Between \ and 

(C. D., Defendant, 

E. F. , o/* , in the county of , gentleman, 

maketh oath and saith that the signature , to the 

statement of confession of debt hereunto a^inexed, is the 
proper handwriting of Q.D.^ the above-named defendant 
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to give judgment for the debt or demand so con- 
fessed and admitted, in the same manner, and 
subject to the same conditions, as if he had tried 
the cause, and given judgment thereupon, under 
the provisions of the said first-recited act. 

9. And be it enacted, that if the person against Agreement 
whom a plaint shall be entered in any County “mount of 
Court can agree with the person on whose be- debt, &c., 
half such plaint shall have been entered upon d?«ons"of 
the amount of the debt or demand in respect of 
which such plaint shall have been entered, and 
upon the terms and conditions upon which the 
same shall be paid or satisfied, it shall be lawful 
for such persons respectively, in the presence of 
the clerk or assistant clerk of the court in which 
such plaint shall have been entered, or one of 
their clerks respectively, or in the presence of 
an attorney of one of the Superior Courts, to 
sign a statement of the amount of the debt or 
demand so agreed upon between such persons 
respectively, and of the terms and conditions 
upon which the same shall be paid or satisfied, “ 
such clerk or assistant clerk shall receive such 
statement, and shall thereupon, upon proof by 
affidavit of the signature of the party, if such 


and that the same was made in the presence of this 
deponent. 

Sworn at , in the county of , this day 

of , 1850 , before me, 

“ The form of Statement may be as follows • 

In the County Court of ^ at , 

No. (A. B., Plaintiffs 

Between and 

(C. D., Defendant. 

It is this day stated and agreed between the plaintiff and 
the defendant in this suit that the amount of the [debt or 
demafid] due to the said plaintiff is £ , and that the 

terms and conditions on which the said sum oj £ 

hZ 
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If plaintiff o] 
his attorney 
do not 
Appear on 
day of 
hearing, 
eosts may b( 
awarded to 
defendant 
for his 
trouble and 
attendance. 


statement were not made in the presence of the 
clerk or assistant clerk,'® enter up judgment for 
the plaintiflE* for the amount of the debt or demand 
so agreed on, and upon the terms and conditions 
mentioned in such statement ; and such judg- 
ment shall to all intents and purposes be the 
same, and have the same effect, and shall be 
enforced and enforceable in the same manner, as 
if it had been a judgment of the judge of the 
said court. 

10. And be it enacted, that in every case 
where the plaintiff shall not appear, either by 
himself or his attorney, upon the day of the re- 
turn of any summons for hearing, or at any 
continuation or adjournment of the said hearing, 
and the defendant shall appear either by himself 
or his attorney upon such day of hearing, con- 
tinuation, or adjournment, it shall be lawful for 
the judge to award to the defendant or to his 
attorney, by way of costs of his attendance and 
satisfaction for his trouble'^ such sum as the 


is to be paid are as follows : — [Here insert terms and con- 
ditions.] Witness the hands of the parties this day 

of 18 . 

{Signed) 

A. B., Plaintiff. 

C. B., Defendant. 

Signed by the said and , m this day 

of *, in the preserve of E. F., Clerk of the County 
Court of , [or, an attorney of the courts ^c. as the 

case may be.] 

Witness^ E. F. 

The affidavit may be in the same form as given in note 

This vrould appear to be an unlimited discretion, and such 
oosts might exceed those allowed by the act to counsel and 
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judge in his discretion shall think fit ; and the 
sum so awarded shall be recoverable from the 
plaintiff by such ways and means as any debt or 
damage ordered to be paid by the same court can 
be recovered. 

11. And be it enacted, that if in any action Plaintiffs / 
commenced after the passing of this act in any of tKapS” 
Her Majesty’s Superior Courts of Record, in SceeX* 
covenant, debt, detinue, or assumpsit, not being ins 20 /. in 
an action for breach of promise of marriage, the cSnuact 
plaintiff shall recover a sum not exceeding or w. in ’ 
twenty pounds, or if, in any action commenced toruovof 
after the passing of this act in any of Her 
Majesty’s Superior Courts of Record, in tres- court has 
pass, trover, or case, not being an action for 
malicious prosecution, or for libel, or for slander, costs, 
or for criminal conversation, or for seduction, the 
plaintiff shall recover a sum not exceeding five 
pounds, the plaintiff shall have judgment to re- 
cover such sum only, and no costs, except in the 
cases hereinafter provided, and except in the 
case of a judgment by default and it shall not 
be necessary to enter any suggestion on the 
record to deprive such plaintiff of costs, nor shall 
any such plaintiff be entitled to costs by reason 
of any privilege as attorney or ofiicer of such 
court or otherwise. 


attorneys. It was no doubt intended only to secure defendants 
against beibg pat to needless trouble by litigious plaintiffs. 

The practical effect of this is to give to the superior courts 
a concurrent jurisdiction above 201. in actions ea: contractu^ 
and above 5/. in actions ex delicto. 

This is a disadvantageous provision, for it compels a defen- 
dant in the superior court to defend an action in order to deprive 
a plaintiff of costs. If he allows judgmeht to go by default he 
cannot do so. 

Henceforth there will be no necessity to enter a suggestion 
for the purpose of depriving plaintiff of costs. 
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Judge at the 12. Provided always, and be it enacted, that 
certityrto if the plaintiff shall in any such action as afore- 
^lainti'ffto Tccover a suHi less than the sum in that 

costs/ behalf hereinbefore mentioned, by verdict, and 
the judge or other presiding officer before whom 
such verdict shall be obtained shall certify on 
the back of the record that it appeared to him at 
the trial that the cause of action was one for 
which a plaint could not have been entered in 
any such County Court as aforesaid, or that it 
appeared to him at the trial that there was a suf- 
ficient reason for bringing the said action in the 
court in which the said action was brought, the 
plaintiff in such case shall have the same judg- 
ment to recover his costs that he would have had 
if this act had not been passed. 

o/a ^uTc at enacted, that if in 

chambeil^ any such action, whether there be a verdict in 
OTcicr/the action or not, the plaintiff shall make it 

T iaintiffto appear to the satisfaction of the court in which 
i«ne costs, action was brought, or to the satisfaction of 

a judge at chambers upon summons, that the said 
action was brought for a cause in which concur- 
rent jurisdiction is given to the Superior Courts 
by the hundred and twenty-eighth section of the 
said recited act of the tenth year of Her Majesty,^^ 
or for which no plaint could have been entered 
in any such County Court, or that the said cause 
was removed from a County Court by certiorari^^^ 

” Where the plaintiff dwells more than twenty miles from 
the defendant, or the cause of action did not aiise wholly or in 
some material point within the jurisdiction of the court within 
which the defendant dwells or carries on his business at the 
time of the action brought, or where any officer of the county 
court shall be a party, except in respect of any claim to any 
goods and chattels taken in execution of the process of the 
courts, or the proceeds or value thereof. 

Section 16 , it will be observed, abolishes certiorari^ so 
that this provision is useless. 
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then and in any of such cases the court in which 
the said action is brought, or the said judge at 
chambers, may thereupon, by rule or order, direct 
that the plaintiff shall recover his costs, and 
thereupon the plaintiff shall have the same judg- 
ment to recover his costs that he would have had 
if this act had not been passed. 

14. And be it enacted, that if either party in Parties 
any cause of the amount to which jurisdiction is ma 3 "aiTpeai. 
given to the County Court by this act shall be 
dissatisfied with the determination or direction of 
the said court in point of law, or upon the admis- 
sion or rejection of any evidence, such party may 
appeal from the same to any of the Superior 
Courts of Common Law at Westminster, two or 
more of the puisne judges whereof shall sit out 
of term as a court of appeal for that purpose ; 
provided that such party shall, within ten days 
after such determination or direction, give notice 
of such appeal^® to the other party or his attorney, 
and also give security, to be approved by the 
clerk of the court, for the costs of the appeal, 
whatever be the event of the appeal, and for the 
amount of the judgment, if he be the defendant, 
and the appeal be dismissed; provided neverthe- 

The notice of Appeal may be as follows : — 

In the County Court of A., at B. 

(A. B., Plaintiffs 
Betwem < and 

(C. D., Defendant. 

Take notice that it is my intention to appeal to the Court 
of Queen's Bench [or Exchequer of Pleas or Comtnon Pleas ^ 
as the case may be,] against the direction of the said court in 
this suit. 

{iiigned) A. B., Plaintiff \px Defendant^ 

To Mr. C. D.ythe Defendant [or Plaintiff^ in this suit. 

A copy of this notice should be kept, apd although personal 
service is not directed, it should be made if possible. If not, 
by leaving the notice at his place of abode or with his attorney. 
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Appeal to be 
in the form 
of a case 
agreed on by 
both parties, 
but if they 
cannot agree 
judge to 
settle and 
sign it 


No certio- 
rari, &c., to 
be allowed. 


In certain 
cases, on 
agreement 
of the 
parties, 


less, that such security, so far as regards the 
amount of the judgment, shall not be required in 
any case where the judge of the County Court 
shall have ordered the party appealing to pay the 
amount of such judgment into the hands of the 
clerk of the County Court in which such action 
shall have been tried, and the same shall have 
been paid accordingly ; and the said Court of 
Appeal may either order a new trial on such 
terms as it thinks fit, or may order judgment to 
be entered for either party, as the case may be ; 
and may make such order with respect to the 
costs of the said appeal as such court may think 
proper ; and such orders shall be final. 

15. And be it enacted, that such appeal shall 
be in the form of a case agreed on by both par- 
ties, or their attorneys, and if they cannot agree 
the judge of the County Court, upon being 
applied to by them or their attorneys, shall settle 
the case, and sign it ; and such case shall be 
transmitted by the appellant to the rule depart- 
ment of the Master’s office of the court in which 
the appeal is to be brought. 

16. And be it enacted, that no judgment, order, 
or determination given or made by any judge of 
a County Court, nor any cause or matter brought 
before him or pending in his court, shall be 
removed by appeal, motion, writ of error, certio- 
rari otherwise, into any other court whatever, 
save and except in the manner and according to 
the provisions hereinbefore mentioned. 

17. And be it enacted, that if both parties 
shall agree, by a memorandum signed by them 
or by their attorneys, that the County Court shall 


2® Certiorari is, therefore, now abolished. 
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have power to try any of the actions herein- court shall 

before respectively mentioned, in which the sum SflJ^^auses, 

sought to be recovered shall exceed the sum of 

five pounds by the said recited act or fifty pounds SyUa its 

by this act limited in the case of such actions 

respectively, or any action in which the title to 

land, whether of freehold, copyhold, leasehold, or 

other tenure, or to any tithe, toll, market, fair, or 

other franchise, shall be in question, then and in 

such case the said court shall have jurisdiction and 

power to try such action : provided always, that 

the said parties or their attorneys shall state in 

their said memorandum of agreement, that they 

know such cause of action to be above the said 

sums respectively, or that they know such title to 

come in question in such action, and provided that 

such memorandum shall be filed with the clerk 

of the said court at the time of filing the demand 

of the plaintiff : provided also, that all local 

actions to be tried before any County Court with 

the consent of the parties shall be brought and 

tried in that jurisdiction only in which the lands, 

tenements, or hereditaments, or some part thereof 

are situate, are in respect whereof such actions 

shall be brought.^! 

18. And be it enacted, that if any party shall 


This gives a jurisdiction by consent unlimited in amount^ 
and extended to the trial of title^ but no other exceptions from 
the jurisdiction of the County Court can be tried there by virtue 
of this clause, except title. The Memorandum may bo as 
follows 

Memorandum of agreement made this day 

of , between A. B., q/' , iu the county 

of , and C. D., o/ , in the county of 

Whereas disputes have arisen between the said A. B. and 
C. D., by reason of a certain demand by the said A. B. 
upon the said C. I>. of a sum exceeding the sum of 50/., to 
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second court sue another in any County Court for any debt or 
other cause of action for which he hath already 
sued him and obtained judgment in any other 
court, the proof of such former suit having been 
brought and judgment obtained may be given, 
and the party so suing shall not be entitled to 
recover in such second suit, and shall be adjudged 
Treble costs, to pay three times the costs of such second suit 
to the opposite party.^‘^ 

STbrougilt*” 19. And be it enacted, that from and after the 
passing of this act no action shall be brought 


the sum of £ , in respect of a certain alleged 

[debt or demand^ trespass^ or as the case may be,] it is 
hereby agreed between the said A. B. and C. 1). that the 
County Court 0 / A., B., shall have power to try the said 

alleged [debt or demand^ and the saidh. B. a7ul C. D. do 
hereby state that they know that such cause of action is above 
the sum of dt^l. Witness the hands of the said parties, 

(Sigfied) A. B., 

C. D. 

Witness . 

And the following may be the form of the Memohandum 
where title is intended to be tried : 

Me?no?'a7idwn of agreeme^it made this day 

of » 18 , between K.'R. of , in the Couiity 

of , and C. D. of the same place . Whe^'eas 

a dispute has arisen hetwee^i , resiwcting the title 

or \yohich involves questions that relate to the title'], to a 
certain [here describe property in dispute], it is hereby agreed 
between the parties hereto that the County Court of , 

in the County of , shall have power to try the same 

by an action in the said County Court, and the said A. B. 
and C. I), do hereby state that they know that snch title will 
come in questio7i in such action. Witness the hands of the 
said pai'ties. {Signed) A. B. 

Witfiess . 0. 1). 

** But it is presumed that the costs thus allowed will be the 
regular costs of the County Court trebled. 
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against any high bailiff or bailiff, or against any against 
person or persons acting by the order and in aid i^dor 
of any high bailiff, for anything done in obe- oraev of the 
dience to any warrant under the hand of the without 
clerk or clerks of the said court and the seal of 
the said court, until demand hath been made or court to be 
left at the office of such high bailiff by the party ^puruhe* 
or parties intending to bring such action, or by 
his, her, or their attorney or agent, in writing 
signed by the party demanding the same, of the 
perusal and copy of such warrant, and tlie same 
hath been refused or neglected by the space of 
six days after such demand ; and in case after 
such demand, and compliance therewith by show- 
ing the said warrant to and permitting a copy to 
be taken thereof by the party demanding the 
same, any action shall be brought against such 
high bailiff, bailiff, or other person or persons 
acting in his aid, for any such cause as aforesaid, 
without making the clerk or clerks of the said 
court who signed or sealed the said warrant 
defendant or defendants, that on producing or 
proving such warrant at the trial of such action 
the jury shall give their verdict for the defen- 
dant or defendants, notwithstanding any defect 
of jurisdiction or other irregularity in the said 
warrant ; and if such action be brought jointly 
against such clerk or clerks and also against such 
high bailiff or bailiff, or person or persons acting 
in his or their aid, as aforesaid, then on proof of 
such warrant the jury shall find for such high 
bailiff or bailiff*, and for such person or persons 
so acting as aforesaid, notwithstanding such de- 
fect or irregularity as aforesaid ; and if the 
verdict shall he given against the said clerk or 
clerks, that in such case the plaintiff or plaintiffs 
shall recover his, her, or their costs against him 
or them, to be taxed in such manner by the 
proper officer as to include such costs as such 
plaintiff or plaintiffs are liable to pay to such 
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defendant or defendants for whom such verdict 
shall be found as aforesaid ; and if any action 
shall be brought the defendant or defendants 
shall and may plead the general issue, and give 
the special matter in evidence at any trial had 
thereupon.2^ 

20. And whereas by the said act passed in 
c. 96,as the tenth year of Her present Majesty, inti- 
a^Sndford, l^^led An Act foT the more easy Recovery of 
whtre^ent Small Debts and Demands in England, it is 
for prSes enacted, that in cases of rent being in arrear 
^oods^have respcct of premises wherein goods may have 
been taken been taken in execution under and by vir- 
to stote^n””’ should be lawful for the 

terms landlord, by writing to be delivered to the bailiff 
ho™ng, &c., or officer making the levy, which writing should 
repealed. terms of holding and rent payable for 

bmd?OTd te same, to claim any rent in arrear as thex’ein 
benefit mentioned : and whereas so much of the said 
rlSited act, enactment as requires that the claim of rent to 
suffldent^ be made by writing stating the terms of holding 
to state the may lead to technical objections and unnecessary 
rrat^imed Prolixity : and whereas also it is expedient to 
&c. obviate certain difficulties which have arisen as 

to the landlord’s right to priority of payment 
upon the construction of the said enactment : 
be it therefore enacted, that so much of the said 


23 The object of this section is to protect the high bailiff when 
acting in obedience to his warrant. In such case the respon- 
sibility arising from a defect of jurisdiction or other irregularity 
in the warrant is thrown upon the clerk. But it is necessary that 
bailiffs should understand that this only protects them against 
the consequences of acting under an illegal process, and not in 
any act illegally done by them in the execution of that process. 
That liability still remains, subject only to the protection of 
notice of action, and the power to plead the general issue given 
by the section, which is very awkwardly worded, and may 
occasion some difficulty in construction. 
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act as requires that the said writing and claim 
should state the terms of holding shall be 
and is hereby repealed, and that it shall be a 
sufficient notice of claim to entitle the landlord 
to all the benefit given to landlords under the 
said act, that such writing and claim shall state 
the amount of the rent, claimed to be in arrear 
and unpaid, and the time for and in respect of 
which such rent is claimed to be due, in like 
manner as is now required by law in cases of 
ordinary distress for rent, and no further or 
otherwise ; and also that no execution creditor 
under the said act or this act shall be satisfied 
his debt out of the proceeds of such execution 
and distress, or execution only where the tenant 
shall replevy, until the landlord who shall con- 
form to the provisions of the said act as amended 
by this act shall have been paid the rent in 
arrear for the periods in the said act limited. 


21. And be it enacted, that the enactments Enactments 
contained in the said act, as altered and amended act^S'^tered 
in this act, relating to the claims of landlords W this act, 
tor rent in arrear where goods on the pre- claims of 
mises demised have been taken in execution, to 

shall apply and extend to goods taken in exe- poods taken 
cution under the authority of this act, in as 
full and beneficial a manner as if the same 
enactments were re-enacted in the like terms in 
this act.2^ 


** This provision removes a groat practical inconvenience in 
the claims of landlords for rent, against tenants whose goods 
are taken in execution. It would suffice now in such notice to 
state the amount of rent due, and the time in respect of which 
it is claimed. 

We cannot see the use of this clause, inasmuch as a former 
one extends all the provisions of the former statutes to this one, 
unless expressly repealed or repugnant. 
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22. And be it enacted, that it shall be lawful 
for any judge of any of Her Majesty’s Superior 
Courts of Common Law at Westminster, as well 
in term time as in vacation, to hear and deter- 
mine applications for writs of prohibition directed 
to the judges of the said County Courts, and to 
make such rules or orders for the issuing of such 
writs as might have been made by the court, and 
all such rules or orders so made by any such judge 
shall have the same force and effect as rules of 
court for such purposes now have, and such writs 
shall be issued by virtue of such rules or orders 
as well in term time as in vacation: provided 
always, that any rule or order made by any such 
judge, or any writ issued by virtue thereof, may 
be discharged or varied or set aside by the court, 
on application made thereto by any party dis- 
satisfied with such rule or order. 

23. And be it enacted, that all affidavits to be 
used in the courts holden under the said act of 
the tenth year of Her Majesty shall and may be 
sworn before any judge of the said courts, or any 
Master Extraordinary in Chancery, or Commis- 
sioner for taking Affidavits in any of the Superior 
Courts of Westminster, or before a magistrate of 
the county, city, town, or place where any such 
affidavit may be sworn.^® 

24. And be it enacted, that in every town or 


This is a useful provision, as it removes a doubt which had 
been raised as to the proper authority to take an affidavit for the 
County Courts. 

For some unexplained reason this useful clause was first 
struck out by the House of Lords, then restored by the House 
of Commons, and finally amended after a conference of the two 
Houses. But it is to be hoped that ere long every court town 
will have a County Court erected, with the necessary accommo- 
dations for the vast and varied business that will henceforth 
be transacted there. 
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place where there shall be a court holden under u«ea free of 
the provisions of the said act of the tenth year of 
Pier Majesty, the Town-hall, Court-house, or 
other public building belonging to any county, 
city, borough, or town shall be used for the pur- 
poses of holding the courts under the said act, 
without any charge for rent or other payment, 
save and except the reasonable and necessary 
charges for lighting, warming, and cleaning 
when such public building is used for the pur- 
pose of the courts, and for all other expenses 
necessarily incidental to the use of the said 
building for the purposes of the courts : provided 
always, that the necessary arrangements shall 
be made so that the sittings of the said courts 
shall not interfere with the business of the 
county, city, borough, or town usually transacted 
in such Town-hall, Court-house, or other public 
building, or with any purposes for which such 
Town-hall, Court-house, or other public building 
may be used by virtue of any local act in that 
behalf: provided also, that this enactment shall 
not apply to any city, borough, or town in which 
a building hath previously to the passing of this * 
act been erected for the purposes of holding the 
courts under the said act and for the business 
connected with such courts, nor shall anything 
in tliis act contained be held, deemed, or taken 
to prejudice, affect, or otherwise interfere with 
any lease, contract, agreement, or engagement 
already entered into for the leasing, erection, 
hiring, or occupation of any building for the 
purposes of holding such courts therein and 
transacting therein the business relating to such 
courts. 

25. And be it enacted, that this act may be 
amended or repealed by any act to be passed in repealed, 
tliis session of Parliament. 




RULES 

MABB BY 

MR. SERJEANT DOWLING, 

THE JUDGE OF THE YORK CIRCUIT, 

For carrying into effect the County Courts Extension Act, 
13 Sf \ 4 Viet. c. 61, within his Circuity and Forms 
prepared under the same Act. 


{Rules as to sect. 8.) 

1. All confessions to be made under section 8 of the 
13 & 14 Viet. c. 61, shall be delivered to the Clerk five 
clear days before the return of the summons. 

2. The clerk shall give to the plaintiff a notice of such 
confession, in manner directed by the act, three clear 
days before the return of the summons. 

(JKmZcj to sect. 1 4.) 

3. Any party dissatisfied with the determination or 
direction of the court, in point of law, or upon the ad- 
mission or rejection of any evidence, shall, before the 
rising of the Court on the day of the trial, deliver to the 
Clerk a statement in writing, signed by him, his counsel 
or attorney, containing the grounds of his dissatisfaction ; 
and in default of such statement being delivered as afore- 
said, the successful party may proceed on the judgment, 
unless the Judge shall otherwise order ; but it shall be 
competent for the Judge to direct proceedings to be taken 
on the judgment, notwithstanding such statement has 
been delivered : provided alwavs, that the party so dis- 
satisfied may appeal on grounds other and different from 
those containea in such statement. 

4. The ten days’ notice of appeal shall be reckoned 
exclusive of the day of trial, and must be served on the 
clerk as well as the successful party, by post or otherwise. 

h* 
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5. If before notice of appeal as last aforesaid is served 
upon the Clerks execution shall have issued and the 
amount of the judgment and costs of execution shall have 
been paid into the hands of the Bailiff, or levied and not 
paid over to the successful party, the same shall remain 
in Court to abide the order of the Court. 

d. If before an appealing party shall have given the 
required security execution shall have issued, the Clerk 
shall, upon the appealing party giving such security, 
forthwith send notice thereof by post or otherwise to the 
Bailiff, and proceedings on such execution shall forthwith 
be stayed. 

7. The notice of appeal shall state the grounds of the 
appellant’s dissatisfaction; and in default thereof, the 
successful party shall be at liberty to proceed on the 
judgment, unless the Judge shall otherwise order. 

8. The security on appeal, required under section 14 
of the 13 & 14 Viet. c. 61, may in all cases be either a 
deposit of money or a bond executed by the appellant 
and two sureties, conditioned in conformity with the 
provisions of the statute, and which shall be substantially 
m the form Number 4 in the schedule hereunto annexea. 

9. In all cases of appeal, where the appellant proposes 
to give a bond, he shall serve by post or otherwise, on 
the opposite party and the Clerk, notice of the sureties 
whom he projioses to submit for the approval of the 
Clerk ; and such notice shall contain the matters stated 
in the form Number 3 in the schedule hereunder annexed. 

10. The sureties shall, unless by consent of the suc- 
cessful party, make an affidavit of their sufficiency in the 
form Number 2 in the schedule hereunto annexed. 

11. The affidavit of sufficiency may be made before 
any of the authorities stated in 13 & 14 Viet. c. 61, s. 23, 
as persons before whom affidavits may be sworn. 

12. llie bond shall be executed in the presence of the 
Clerk, or some one of the authorities last mentioned : 
provided always, that if it be executed in the presence of 
the Clerk, it shall not be necessary for him to attest the 
same. 

13. At the time of giving security the appellant shall 
deliver to the Clerk a statement in writing, showing to 
which of the courts of common law at Westminster he 
proposes to appeal. 

14. The successful party shall be the obligee of the 
bond, and it shall be aeposited with the Clerk until the 
cause is finally disposed of. 
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15. Where the appellant makes a deposit of money in 
lieu of giving a bond, he shall forthwith give notice to 
the opposite party, by post or otherwise, of such deposit 
having been made. 

16. Where money is paid into Court to abide the 
event of an appeal, whether by way of security or in 
pursuance of an order of the Judge, the Clerk shall give 
the party paying it a certificate of such payment, in the 
form Number 1 in the schedule hereunder annexed. 

17. All cases shall be signed by the Judge, and sealed 
with the seal of the Court ; and when signed and sealed, 
one copy thereof shall be deposited with the Clerk, and 
another sent by post or otherwise, by the appellant, to 
the successful party within three clear days next after the 
time of signing and sealing the same ; and if the appel- 
lant does not comply with this rule, the successful party 
may proceed on the judgment, unless the Judge shall 
otherwise order. 

18. The appellant shall, within three days next after 
the case is signed and sealed, transmit it, by post or 
otherwise, in conformity with the provisions of sect. 15 
of the 13 & 14 Viet. c. 61; and notice of such trans- 
mission shall forthwith be given by the appellant to the 
successful party, by post or otherwise; in default whereof 
the successful party may proceed on the judgment. 

19. When the Court of Appeal has pronounced judg- 
ment, either party may deposit the original order of the 
Court of Appeal, or an office copy thereof, with the clerk. 

20. All new trials in pursuance of the order of the 
Court of Appeal shall take place at the next practicable 
Court after such order or office copy shall have been 
deposited as aforesaid, unless the Judge shall otherwise 
order, and it shall be conducted in the same manner as 
any new trial granted by the County Court itself. 

21. If the order be that judgment shall be entered for 
either party, then such judgiftent shall be entered accord- 
ingly, and the successful party shall be at liberty to pro- 
ceed on such judgment as upon an original judgment of 
the County Court. 

22. If after the case has been transmitted, the appel- 
lant does not prosecute his appeal with due diligence, 
according to the practice of the Court of Appeal, the 
party successful in the County Court may apply to the 
Judge for leave to proceed on the judgment, and leave 
for that purpose may be granted accordingly, if the 
Judge shall think fit. 

h* 2 
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(Rule as to sect, 17.) 

23. In all cases where jurisdiction is given to the 
County Court by agreement of the parties, pursuant to 
stat, 13 & 14 Yict. c. 61, s. 17) the memorandum of 
agreement filed with the clerk of the Court shall con* 
tain a summ^ statement of the points or matters in 
dispute : provided always, that the Judge at the trial, in 
his discretion, and on such terms as he shall think fit, 
may allow such statement to be amended 


The Schedule before referred to. 


[ 1 -] 


Certificate of Deport. (Rule 16.) 

In the County Court of holden at 

(Seal.) 


I do hereby certify that 
into my hands the sum of £ 
appeal of which the said 


f J?., Plaintiff; 
Between < and 

C C. />., Defendant, 
in the above cause has paid 
to abide the event of an 
has given notice in the above 


cause to be determined by the Court of 


A. B,, 

Clerk of Court. 


Affidavit of Justification. (Rule 10.) 

In the County Court of holden at 

CA. B., Plaintiff, 
Between J and 

( C. D.y Defendant. 

B. B.y of one of the bondsmen for the above-named 

defendant, maketh oath and saith that he is a housekeeper [or free- 
holder, as the case may be], residing at [describing par- 

ticularly the county or ciiyy the street or place, and the number of 



nULfiS AND FORMS. 


clxv 


the house j %f any]^ that he is worth property to the amount 
of £ {the amount required hy the practice of the Court\ 

over and above what will pay his just debts {if security in any 
other action add"\ and every other sum for which he i^ now security, 
that he is not bail or security in any other action or proceeding {or 
if security in any other action or actions ^ ac/J], (except for C. i>., 
at the suit of E, F,, in the Court of in the sum of £ ; 

for G. ZT., at the suit of L AT., in the Court of in the sum 

of £ {specifying the several actions, with the Courts in 

which they are brought, and the sums in which the deponent is 
security'] ); that this deponent’s property, to the amount of the 
said sum of £ {and if security in any other action or 

actions], (over and above all other sums for which he is now 
security as aforesaid), consists of {Jtere specify the nature and value 
of the properly in respect of which the deponent proposes to 
become bondsman, as follows] stock in trade in his business of 
carried on by him at of the value of £ of good 

hook debts, owing to him to the amount of £ of furniture 

in his house at of the value of £ of a freehold 

(or leasehold) farm of the value of £ situate at 

occupied by or of a dwelling-house of the value of £ 

situate at occupied by (or of other property 

particulaHsing each description of property, with the value thereof), 
and that this deponent hath for the last six months resided 
at {describing the place of such residence, or if he has 

had more than one residence during that period, state it.] 


[3.] 


Notice ff Sureties. (Rule 9.) 


In the County Court of 


CA.B:, Plaintiff, 
Between < and 

^ C. I)., Defendant. 


Take notice, that the bondsmen whom I propose ns my securities 
on the appeal in the above cause are {hei'e state the full names and 
additions of the bondsmen, whether homelseepers or freeholders, 
and their residences for the last six months, therein mentioning the 
couiUy or city, places, streets, and numbers, if any.] 
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[ 4 .] 

Form of Bond where the Plaintiff is Appellant. 

(Rule 8.) 

Know dll men by these presents, that we A. of, &c., and C i>., 
of, &o., and E. J*., of, &c., are jointly and severally held and firmly 
bound to G. n.j of, &c., in £ of good and lawful money of 

Great Britain, to be paid to the said G. //., or his certain attorney, 
executors, administrators or assigns. For which payment to be 
made, we bind ourselves, and each and every of us, in the whole, our, 
and each of our heirs, executors, and administrators, jointly and 
severally, firmly by these presents.’*^ 

Sealed with our seals, and dated this day of one 

thousand eight hundred and fifty 

Whereas an action is now depending in the County 

Court of holden at wherein the above-boundcii 

E. F. is plaintiff, and the above-named G. II. is defendant. A nd 
whereas the said action came on to be tried in tlie said couii; on 
the day of when a judgment was given for the said G. II. 

And whereas the said E. JP., being dissatisfied with such judg- 
ment, gave due notice to the said G. 11. of his the said E, F.’s 
intention to appeal from the same to Her Majesty's Court of 
at Westminster, in the manner provided by an Act of the 13th and 
14th years of Her present Majesty’s reign, c. Cl, s. 14. And 
v^hereas it is by the same section of the said Act provided, that the 
party who shall appeal as aforesaid shall give security, to be ai)proved 
by the Clerk of the Court aforesaid, for the costs of the appeal, 
whatever be the event thereof. And whereas the above-named 
A. B. and C. />., at the request of the said E. F., have agreed to 
enter into the above- written obligation for the purposes aforesaid, 
and the security intended to be hereby given, has been approved of 
by the Clerk of the said County Court, as appears 

by his allowance in the margin hereof. Now the condition of this 
obligation is such, that if the above-bounden A. J5., C. D., and E. F. 

* A sum sufficient to cover the costs of appeal^ say £20, being double 
the estimated amount. 
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or either of them, shall pay unto the said G. //., his executors, 
administrators, or assigns, the costs of the said appeal, as the said 
Court of Appeal shall order, then this present obligation shall be 
void, otherwise shall remain and be in full force. 

I approve of the bond, A. J5. (Seal.) 

I. K. C. D. (Seal.) 

[Seal of Court.] E. F, (Seal.) 


[5-] _ . 

Form of Bond where the Defendant is Appellant. 

(Rule 8.) 

Know all men by these presents that we, A. /?., of, &c., and 
C. D.f of, &c., and E. F., of, &c, arc jointly and severally 
held and firmly bound to G. of, &c., in £ of 

good and lawful money of Great Britain, to be paid to the 
said G, ILy or his certain attorney, executors, administrators, or 
assigns. For which payment to be made wo bind ourselves and 
each and every of us, in the whole, our, and each of our heirs, exe- 
cutors, and administrators, jointly and severally, firmly by these 
presents.* 

Sealed with our seals, and dated this day of one 

thousand eight hundred and fifty 

Whereas an action is now depending in the County 

Court of holden at wdierein the above-named 

G. II, is plaintiff, and the above-bounden E. F, is defendant. And 
whereas the said action came on to be tried in the said Court on 
the day of lasty when a judgment was given for 

the said G, ILy for the sum of £ 

And whereas the said E. F., being dissatisfied with such judg- 
ment, gave due notice to the said G. H of his the said E, F.'s 
intention to appeal from the same to Her Majesty’s Court of 
at Westminster, in the manner provided by an Act of the ISth and 
14th years of Her present Majesty’s reign, c. 61, s. 14. And 


* A sum sufficient to cover the costs of appeal^ say £20, being double the 
estimated amount, and also double the amount of verdict. 
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whereas it is by the same section of the said Act provided, that the 
party who shall appeal, as aforesaid, shall give security, to be 
approved by the Clerk of the Court aforesaid, for the costs of the 
appeal, whatever be the event thereof, and also for the amount of 
the judgment if such party be the defendant, and the appeal be dis- 
missed. And whereas the above-named A, and C. , at the 
request of the said E. E,y have agreed to enter into the above- written 
obligation, for the purposes aforesaid, and the security intended to 
be hereby given has been approved of by the Clerk of the 

said County Court, as appears by his allowance in the margin hereof. 
Now the condition of this obligation is such, that if the above- 
bounden A. B., C. /)., and E. E., or either of them, shall j>ay unto 
the said G. H.y his executors, administrators, or assigns, the costs 
of the said appeal, as the said Court of Appeal shall order [and 
shall also, in case the said appeal shall be dismissed, pay to the said 
G. liny his executors, administrators, or assigns, the said sum of 
£ *] then this obligation shall be void, otherwise shall 

remain and be in full force and virtue. 


I approve of the bond, 

A.B. 

(Seal.) 

I. K. 

C, D, 

(Seal.) 

[Seal of Court.] 

E, F. 

(Seal.) 


[ 6 .] 


Form of Case, (Rule 17.) 


In the County Court of 
(Seal.) 

On appeal to the Court of 


holden at 


iJetw’een 


r A„ B.y PlaintifJ', 
< and 


LC. D,y Defendant. 
This is an action of \here insert the cause of action and the facts ] 
The question for the opinion of the Court of is — 

First, [here state the question for the opmlon of the Court.] 

[Signature of Judge.] 


* To be omitted, if amount previously paid into Court. 
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[7.] 

Form of Admission of or part of Debt, under sect. 8, 

13 ^ 14 Victoria, cap, 61. 

[A.] No. of Plaint. 

In the County Court of holden at 

r A, Plaintiff, 

Between -( and 

LC. JD., Defendant. 

I, the above-named defendant, do hereby confess and admit that 
the sum of & the amount claimed* by the plaintiff in this 

action, is due to him from me. 

Dated this day of one thousand eight hundred 

and fifty 

Signed in the presence of the above-named defendant, 

* Or part of the amount claimed. 

This paper marhed A. w the statement referred to in the annexed 
Affidavit. 


Affidavit of Signature to Admission, sect. 8. 

No. of Plaint. 

In the County Court of holden at 

^A. B., Plaintiff, 
Between -< and 

C C. D., Defendant. 

E. F. of gentleman, an attorney of Her Majesty’s Court 

of at Westminster, maketh oath and saith, that ho was 

present on the day of one thousand eight hundred 

and fifty , and did see the above-named defendant sign 

the statement hereunto annexed, marked with the letter A., and 
that the name set to the said statement is in the hand- 
writing of the defendant and that the name set to the said 

statement as the witness attesting the same is in the handwriting 
of him this deponent. 

Sworn at in the county of this day 

of one thousand eight hundred and fifty before me 
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[9.] 

Notice to Pkdniiff under eeoU 8. 

No. of Plaint. 

In the County Court of holden at 

CA, B,j Plaintiff, 
Between < and 

C C. 2)., Defendant. 

I do hereby give yon notice, that the above-named defendant had 
file^ a statement confessing and admitting the amount claimed by 
you, and that it will not be necessary for you to prove the debt on 
the day of hearing; but you must attend the Court to apply to the 
Judge for an order for payment. 

Dated this day of one thousand eight hundred 

and fifty 

Clerk of the Court. 

To the above-named plaintiff. 


CIO.] 

Notice to Plaintiff under sect, S off Admission oj part oj 
No. of Plaint. 

In the County Court of holdeu at 

CA. B.y Plaintiff, 
Between ■< and 

C C. D., Defendant. 

I do hereby give you notice that the above-named defendant has 
filed a statement confessing and admitting £ part of the 

amount claimed by you, and that it will not be necessary for you to 
prove that part of your claim which the defendant has so admitted, 
on the day of hearing. If, however, you do not consent to accept 
the sum so admitted in satisfaction of your demand, you must be 
prepared to prove the excess ; but at all events you must attend the 
Court to apply to the Judge for an order for payment. 

Dated this day of one thousand eight hundred 

and fifty 

Clerk of the Court. 

To the above-named plaintiff. 
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[11.3 

Form of Admission under sect 9, 13 ^ 14 Viet c, 61. 

No. of Plaint. 

In the County Court of liolden at 

CA. Plaintiff, 
Between < and 

(^(7. />., Defendant. 

We, the above-named A. B, and C, D,, do hereby agree 

that the amount of the debt or demand due from the defendant to 
the plaintiff is pounds, shillings, and pence, and 

that the same, together with £ the ccsts, shall be paid to 

the Clerk of the Court at his office, in manner following, viz. ; — 

j Signatures of Plaintiff 

I and Defendant. 

Dated this day of one thousand eight hundred and fifty. 
Signed in the presence of 

T/iis paper marked A. is the statement referred to in the annexed 
. Affidavit. 


[ 12 .] 

Affidavit of Signature under sect 9, 13 ^ 14 Viet c. 61. 

No, of Plaint. 

In the County Court of holden at 

f A, B.y Plaintiff, 
Between -< and 

C C. D., Defendant. 

E. F.y of gentleman, an attorney of Her Majesty’s 

Court of at Westminster, maketh oath and saith that he 

was present on the day of one thousand eight 

hundred and fifty . and did see the above-named plaintiff and 
defendant respectively sign the statement heremito annexed, marked 
with the letter A., and that the name set to the said 

statement is in the handwriting of the said plaintiff and 

that the name set to the said statement is in the hand- 
writing of the said defendant and that the name set 

to the said statement as the witness attesting the same is in the 
handwriting of him this deponent. 

Sworn at in the county of tliis day 

of one thousand eight hundred and fifty before me 
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[13.] 

Judgment against Defendant for Pagment of Debt or Damages. 
No. 

In tlie County Court of bolden at 

{ A. B.y Plaintiff, 
and 

C. D,y Defendant. 

By virtue of a Btatement in writing signed by the above-named 
plaintiff and defendant respectively on the day of one 

thousand eight hundred and fifty , in pursuance of the 

provisions of anAct of the 13 & 14 Viet. c. 61, it is adjudged, that the 

said plaintiff do recover against tlie said defendant, the sum of 
for his debt, together with the costs of suit, amounting to the sum 
of to be paid by the said defendant to the Clerk of the 

Court at his office, on or before the day of one 

thousand eight hundred and fifty 

Given under the seal of the Court, this day of one 

thousand eight liundred and fifty 

By the Court, 

Clerk. 


Attendance at the office from ten till four o'clock. 


[14.] 

Judgment against Defendant for Immediate Payment of Debt 
or Damages. 

No. 

In the County Court of holden at 

r A. B.y Plaintiff, 
Between < and 

L C. D.y Defendant. 

By virtue of a statement in writing signed by the above- 
named plaintiff and defendant respectively on the day 

of one thousand eight hundred and fifty , in pur- 

suance of the provisions of an act of the 13 & 14 Viet. c. 61, it 
is adjudged that the said plaintiff do recover against the said de- 
fendant, the sum of for his debt, together with the costs of 
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.suit, amounting to the sum of to be paid by the said de- 
fendant to the Clerk of the Court at his office, immediately. 

Given under the seal of the Court, this day of one 

thousand eight hundred and fifty 

By the Court, Clerk. 

Attendance at the office from ten till four o’clock. 


[15.] Judgment against Defendant when the Debt or* Damages 
are made payable by Instalments, 

No. 

In the County Court of holden at 

CA, B., Plaintiff, 
Between < and 

C C, D,, Defendant. 

By virtue of a statement in writing signed by the above-named 
plaintiff and defendant respectively, on the day of one 

thousand eight hundred and fifty , in pursuance of the 

provisions of an Act of the 13 & 14 Viet, c. 61, it is adjudged, 
that tlie said plaintiff’ do recover against the said defendant the sum 
of for his debt in a certain action, together with the costs 

of suit, amounting to the sum of by instalments of the 
first instalment to be paid upon the day of one 

thousand eight hundred and fifty . Such payments to 

be paid at the office of the Clerk of the Court, at 

Given under the seal of the Court, this day of 

thousand eight hundred and fifty. 

By the Court, Clerk. 

Office hours, from ten to four. 


[ 16 .] 

No. 


Summons to Defendant after Judgment under sect. 9 of 
13 cf 14 Viet. c. 61. 


In the County Court of at 

CA. B.y Plaintiff, 
Between ■< and 

C C, D., Defendant. 

Whereas by virtue of a statement in writing signed by the above- 
named plaintiff and defendant respectively on the day 

of one thousand eight hundred and fifty in pur- 
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suance of the provisions of an Act of the 13 & 14 Viet. c. 61, the 
above*named plaintiff obtained a judgment against you for the pay* 
moot of for which said judgment still remains 

unsatisfied; you are therefore hereby summoned to appear at the 
County Court to be holden at in on the 

day of 185 , at the hour of in the 

forenoon, to be then and there examined by the Judge of the said 
Court, touching your estate and effects, and the manner and ci^ 
cumstances under which you contracted the debt, which was the 
subject of the action in which the said judgment was obtained 
against you, and as to the means and expectation you then had, 
and as to the property and means you still have of discharging the 
said debt, and as to the disposal you may liave made of any 
property. And take notice, that if you do not appear in obedience 
to this summons, you may, by order of this Court, be committed to 
the common gaol. 

Given under the seal of the Court, this day of 185 . 

By the Court, 

Clerk. 

Amount of judgment or order . £1 I I i 

Costs of this summons . . . I 


To the above-named defendant. 


[17.] 

JT^arrant of Commitment after Examination. 

Execution No. 

No. 

In the County Court of holden at 

C A. /?., plaintiff, 
Between < and 

C C. />., defendant. 

To the High Bailiff and the other Bailiffs of the said Court, and 
all constables and peace officers within the jurisdiction of 
the said Court, audio the Governor or Keeper of the common 
gaol for the county of , at , in the said 

county. 

Whereas by virtue of a statement in writing signed by the above- 
named plaintiff and defendant respectively on the day 
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of in tlie year of our Lord one thousand eight hundred and 

fifty , in pursuance of the provisions of an act of the 

13 & 14 Viet. c. 61, the above-named plaintiff, by the judgment 
of the said Court in a certain suit wherein the said Court had juris- 
diction, thereupon recovered against the above-named defendant the 
sum of pounds shillings and pence for 

his debt, together with the sum of pounds shillings 

ajjd pence, the costs of the said suit, to be paid by the said 

defendant on or before the day of 

And whereas the said defendant not having paid the said 
sums of pounds shillings and pence, 

and X^unds shillings and pence, pursuant 

to the said judgment, upon the ai)plication of the said plaintiff, a 
summons was duly issued from and out of the said Court against 
the said defendant, by which said summons the said defendant was 
required to ap^jear at the said County Court of at , 

on the day of one thousand eight hundred and 

fifty , to answer such questions as might be put to him 

touching his estate and effects, and the manner and ciixumstances 
under which lie contracted the said debt, which was the subject o^ 
tJie action in wliicli the said judgment was obtained against him, 
and as to the means and expectation he then had, and as to the 
property and means he still had of discharging the said debt, and as 
to the disposal he might have made of any property. 

And whereas the defendant having duly appeared at the said 
Court pursuant to the said summons, was examined touching his 
estate and effects and the manner and circumstances under which he 
contracted the said debt, which was the subject of the action in which 
the said judgment was obt ained against him, and as to the means and 
exi>ectation he then had, and as to tlie x)ropBrty and means he still 
had of discharging the said debt, and as to the disposal he might 
have made of any property. 

And whereas it appeared upon such examination, to the satis- 
faction of the Judge of the said Court, that and thereupon 

it was ordered by the said Judge, that the said defendant should be 
committed for the term of days to the common gaol for 

the county of , at aforesaid, according to the 
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form of the statute in that case made and proTided, or until he 
should be discharged by due course of law. 

These are therefore to require you, the said High Bailiff^ Bailiffs 
and others, to take the said defendant, and to deliver him to the 
governor of the common gaol, and you the said governor are hereby 
required to receive the said defendant, and him safely to keep in 
the said common gaol for the term of days from the arrest 

under this warrant, or until he shall be duly discharged by due 
course of law. For which tljis shall be your sufficient warrant. 

Given under the seal of the Court, this day of one 

thousand eight hundred and fifty 

Clerk of the said Court. 

£ 8. d. 

Amount of original debt and costs . . . 

Execution 

Further costs, complaint 

Commitment ... 

Mileage 

Paying money into court ... 


£ 


[18.] 


Exeetttim agaiaist the Goods of Drfendant. 


Execution No. 

No. 

In the County Court of 


holden at 
Between 


Plaintifl', 


CA. i?., 

reen < and 

Lc i?., Defendant. 


Whereas by virtue of a statement in writing signed by the above- 
named plaintiff and defendant respectively on the day 

of one thousand eight hundred and fifty in pur - 

suance of the provisions of an Act of the 13 & 14 Viet. c. 61, the 
said plaintiff by the judgment of the stud Court thereupon recovered 
against the said defendant the sum of pounds, 

siblings, and pence, for a certain debt before that time 
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due and owing to the said plaintiflP, together with the sum 
of pounds shillings and pence, the costs 

of suit by the said plaintiff in that behalf expended, amounting 
together to the sum of pounds shillings 

and pence, to he paid by the said defendant on or before 

the day of one thousand eight hundred and fifty. 

And whereas the said sum of pounds shillings 

and pence has not been paid pursuant to the said judg> 

raent. These are therefore to require and order you forthwith to 
make and levy by distress and sale of the goods and chattels of the 
said defendant, wheresoever they may be found within the district 
of this Court (excepting the wearing apparel and bedding of the 
said defendant or his family, and the tools and implements of his 
trade, if any, to the value of five pounds), the said sum of 
pounds shillings and pence, and also the costs 

of this execution ; and also to seize and take any money or bank- 
notes (whether of the Bank of England or of any other bank), and 
any cheques, bills of exchange, promissory notes, bonds, specialties 
or securities for money, of the said defendant, which may be there 
found, or such part or so much thereof as may be sufficient for the 
satisfying of this execution and the costs of making and executing 
the same. 

Given under the seal of the Court, this day of one 

thousand eight hundred and fifty 

By the Court, 

Clerk of the said Court, 

To High Bailiff of the said Court, 

and other the Bailiffs thereof. 

£ s. d. 

Debt 

Costs 

Execution 

Paid into Coui*t 

Paying money into Court, &c 


"The goods and chattels are not to be sold until afteji^c 
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end of five days next following the day on which they may have 
been taken, unless they be of a perishable nature, or at the request 
of the said defendant. 

[In cases of cross- judgments, the execution most be stated to bo 
for the balance.3 


[ 19-3 

Form of Consent^ under sect. 17, 13 ^ 14 Viet. c. 61. 

No. of Plaint. 

Memorandum. 

We, the undersigned A. J5., of and C, 7>., of 

(or E. F.j attorney for A. B,, and G. IJ., attorney for C. IJ.') do 
consent and agree that a plaint may be entered in the County 
Court of holdcn at by the said A . B. against the 

said C, T>.,for the [cause of action], and that the said Court shall 
have power to try the sai<l action. And we declare that wc know 
that the sura sought to be recovered in the said action exceeds 50/. 
or (the title to Icmdy or to tithe, or to toll, or to a market, or to a 
fair, or to a certain franchise^), is in question in tlic said action. 

Dated this day of one thousand eight hundred 

and fifty 

A. B. 

C. JJ. 



13 & 14 VICT. CAP. 115. 

An Act to consolidate and amend the Laws relating to Friendly 
Societies . — []15<A August^ 1850.]] 

Sect. 22. Disputes between society and trustees to he settled 
ojccm'ding to rules — Que.stions of equity to he settled by County 
Courts or Sheriff Court of Scotlaiid . — ^Aiid be it enacted, that if any 
dispute shall arise between the members, or person claiming under 
or on account of any member, of any society or branch established 
under this act, and the trustees, treasurer, or other officer or com- 
mittee thereof, it shall be settled in such manner as the rules of such 
society or branch shall direct, and the decision so made shall be 
binding and conclusive; but if such dispute be of such kind that 
for the settlement of it, according to the laws now in force, recourse 
must be had to one of Her Majesty’s courts of equity, or to the 
Court of Session, it may be referred, at the option of either party, to 
the judge of tlie County Court or of the Sheriff Court in Scotland, 
who shall proceed ex parte^ on notice in writing to the other of the 
said parties being left at his usual place of residence or abode ten 
days previously; and he is hereby authorized to require of all 
parties who are or may have been members, trustees, or officers 
of such society to produce before him all books or other docu- 
ments relating to the concerns of such society; and thereupon, 
if he shall so think fit, it shall be lawful for him to determine 
the said dispute, and to displace any such trustee or officer, or 
to make such award as the justice of the case, in his opinion, 
may ro{|uire, and such decision or award shall be binding and 
conclusive. 
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ACTIONS : 

specified in 9 & 10 Viet. s. 58, not to come within this jurisdiction, cxl. 

costs of in superior courts, not recoverable, cxlix. 

costs of in superior courts, recoverable if judge certifies as to cause, cl. 

judge may order paymeut of costs, cli. 

when removed by certiorari judge may order costsj^ cl. 

parties to, ma3r appeal to superior courts, cli. 

not within jurisdiction, may be tried by consent of parties, cliii. 

for trial of title, cliii. 

memorandum that cause is out of jurisdiction, cliii. 
local actions out of jurisdiction, cliii. 

not to be brought against bailiff, until demand made for court 
waiTant, civ. 

in action against bailiff clerk to bo made defendant, civ. 
against clerk and bailiff jointly, to be void, civ. 
costs in, against clerks, civ. 
clerk may plead general issue, clvi. 

ADMISSION : 

of debt, cxlv. 

AFFIDAVITS : 

before whom may be taken, clviii. 

APPEAL : 

parties may appeal to superior courts, cli. 

two puisne judges to sit as court of, cli. 

notice of, within ten days, cli. 

security for costs of, cli. 

defendant to give security for judment, cli. 

security for judgment not required if amount paid, clii. 

court may order new trial or judgment, clii. 

court may make order respecting costs, clii. 

orders ot court of, to be final, clii. 

to be in form of case agreed by both parties, clii. 

judge to settle case of, clii. 

appellant to transmit case of, to Master's oflBce, elii. 
judgment, order, or cause not removable by, clii. 

APPELLANT : 

see Appeal. 

ASSISTANT CLERKS : 
to reside in district of the court, cxli. 
removal of, cxlii. 
order as to attendance of^ cxlii. 
may receive confession ot debt, cxlv. 
to send notice of confession of debt to plaintiff, cxlv. 
parties may agree as to debt in presence of, and judgment accord- 
ingly, cxlvii. 
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ATTORNEYS : 
fees to be taken by, cxliii. 

expense of employing, not allowed on taxation except by order of 
judge, cxliii. 

judges to determine in wliat cases expenses shall be paid, cxliv. 
may receive confession of debt, cxlv. 

debt may be agreed upon in presence of, and judgment accordingly, 
cxlvii. 

not entitled to costs in superior courts on actions within county 
courts jurisdiction, cxlix. 

BAILIFFS : 

repeal of stat. 9 & 10 Viet. c. 95 as to removal of, cxli. 

removal of, cxlii. 

order as to attendance of, cxlii. 

fees payable in actions of 10/. to be payable in actions of 20/. cxlii. 
fees on execution to be paid to, by clerk, on retiumof warrant, cxliii. 
may be paid by salaries, cxliv. 

action may not be brought against, without previous demand of 
wan-ant, civ. 

in action against, clerk to be made defendant, civ. 
action against bailiff and clerk jointly to be void, civ. 

BARRISTERS-AT-LAW : 
fees to be taken by, cxliii. 

expense of employing, not allowed on taxation except by order of 
judge, cxliii. 

judges to determine in what cases expenses shall be paid, cxliv. 

BUILDING, PUBLIC : 
see Town Halt.. 

CASE : 

appeal to be in form of, agreed by both parties, clii. 

judge to settle, for appeal, clii. 

appellant to transmit to Master’s oIEcc, clii. 

CAUSE : 

not to be removed by certiorari or otherwise, clii. 
second suing for same cause to entail treble costs, cliv. 

CERTIORARI : 

when cause removed by, judge may order payment of costs, cl. 
judgment, order, or cause, not removable by, clii. 
writ issued by judge may be sot aside by court, clviii. 

CHANCELLOR, LORD : 
see Loud Chancellok. 

CHANCELLOR OF DUCHY OF LANCASTER : 
sec Lancasteii. 

CLERK : 

to reside in district of the court, cxli. 

repeal of 9 & 10 Viet. c. 95, as to removal of, cxli. 

removal of, cxlii. 

order as to attendance during sitting of court, cxlii. 
fees payable in actions of 10/. , to be paid in actions of 20/.. cxlii, 
to pay fees on execution to bailiff on return of warrant, cxliii. 
may be paid by sMaries, cxliv. 
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CLERK — {continued) : 
to receive confession of debt, cxlv. 
to send notice of confession of debt to plaintiff, cxlv. 
debt may bo ageeed on in presence of, and judgment accordinglr, cxlvii . 
to approve security in appeals, cli. 

to receive memorandum that action is out of jurisdiction, cliii. 
to be defendant in action against bailiff, civ. 

^tion against clerk and bailiff, jointly, to be void, civ. 
in action against, may plead general issue, olvi. 

CONCURRENT JURISDICTION : 

SCO Jurisdiction. 

CONSTRUCTION : 

this act and 9 & 10 Viet. c. 95, and 12 & 13 Viet. c. 101, to be con- 
strued as one act, cxli. 

CONTRACT : 

judgments for sums not exceeding 50/. in superior courts, do not 
entitle plaintiff to costa, cxlii. 

COSTS : 

to be taken by barristers and attorneys, cxliii. 
fee to barrister or attorney not allowca on taxation, except by order 
of judge, cxliii. 

judges to determine in what cases shall bo allowed to barristers and 
attorneys, cxliv. 

for non-attendance of plaintiff, cxlviii. 
of actions in superior courts not recoverable, cxliv. 
officers of superior courts not entitled to, cxliv. 
in superior courts recoverable if judge certifies, cl. 
judge may order, when jurisdiction is concurrent, or when cause 
removed by certiorari^ cl, 
court of appeal may make order respecting, clii. 
in action against clerk, civ. 
taxation of, in action against clerk, civ. 

COUNTY COURTS ACTS, 9 & 10 Vict. c. 95, and 12 & 13 Yict. 
c. 101 : 

jurisdiction extended, cxl. 

actions specified in sect. 58, not to come within this jurisdiction, cxl. 
powers, rules, of, &c. to extend to all debts, &c. sued for under 
this act, cxl. 

with this act to be construed as one, cxli. 

so much as relates to the removal of clerks or high bailiffs repealed, cxli. 
tenure of offices mentioned in schedule A. not affected, cxlii. 
fees set down in schedule I), as payable on actions of 10/., to be paid 
in actions of 20/., cxlii. 
payment of judges, &c. by fees repealed, cxliv. 
landlord’s statement in writing as to nature of holding, repealed, clvi. 
enactments relating to claims of landlords for arrears after execution 
to remain, clvii. 

COURT : 

jurisdiction of, extended to 50/., cxl. 
clerks to reside witliin district of, cxli. 

deputy judge of Westminster may practise within district of, cxli. 
orScr for attendance of clerk and bailiff at sitting of, cxlii. 
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COURT — (^conttnued) : 

tenure of offices mentioned in schedule A. not affected, exlii. 
fees payable to officers in actions of 10/., to be paid in actions of 
20/., exlii. 

fees payable to salaried officers to be paid to treasurer, exlii i. 
officers may be paid by salaries, cxliv. 
costs in superior courts not recovorablo, cxlix. 
costs in superior courts recoverable if judge certifies, cl. 
costs in superior courts when jurisdiction is concurrent, or case has 
been removed by c&i'tiorar% may be ordered by judge, cl. 
parties may appeal to superior courts, cli. 
two puisne judges to sit as court of appeal, cli. 
coui-tof appear may order new trial or judgment, clii. 
order of court of ai)pcal to be final, clii. 

judg[ment, order, or cause not to be removed by certiorari or other - 
wise, clii. 

jurisdiction of, by consent of parties, cliii. 

local actions to be tried in jurisdiction where property is situate, cliii. 
judge of superior courts may issue 'writs of proluoition, clviii. 
may set aside mle, order, or WTit issued by judge, clviii. 
affidavits to be used in, clviii. 

may be held in Town Hall, A’c. without payment, clix. 
sittings of, not to interfere with public business, clix. 
courts erected, leased, or engaged for, <&'c. not to be affected, clix. 
COURT HOUSE : 
see Town Hall. 

DEBT : 

admission of, cxlv. 

proof of, not rcquii’cd, cxlvi. 

amount of, may be agreed between parties, and judgment accord- 
ingly, cxlvii, 

party suing second time to pay ti-cblc costs, cliv. 
landlords to be paid before execution creditor, clvii . 

DEFENDANT : 

may agree with plaintiff as to debt, and judgment accordingly, cxlvii. 
entitled to costs for non-appearance of plaintiff at lienring, cxlviii. 
to give security for amount of judgment before appeal, cli. 
clerk to bo defendant in action-s against bailiff, civ. 

DEPUTY JUDGE : 
not to practise in district, cxli. 
of Westminster may practise in his district, cxli. 

DISTRICT : 

deputy judge not to practise in, cxli. 
clerks to reside in, cxli. 

ERROR, WRIT OF : 

judgment, order, or cause, not removable by, clii. 

EVIDENCE : 

parties dissatisfied with, may appeal to superior coui-ts, cli. 
EXCEPTIONS : 

actions specified in 9 & 10 Viet. s. 58, not to come within this juris- 
diction, cxl. 

deputy judge of Westminster court may practise within his district, cxli. 
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EXECUTION : 

fees on, to be paid into court at time of issue of waiTant, cxliii. 
fees on, to be paid by clerk to bailiff on return of warrant, cxliii. 
recovery of rent after, clvi. 
execution creditor not to bo satisfied, clvi. 
before landlord’s arrears arc paid, clvi. 
landlord’s statement of claim for rent after, clvii. 
enactments of 9 & 10 Viet. c. 95, as relates to claim of landlords for 
arrears, after execution, to remain, clvii. 

EXTENSION OF JURISDICTION : 

SCO Jurisdiction. 

FEES : 

payable to judges, clerks and high bailiffs, under 9 & 10 Viet. c. 95 
m actions of lOZ,, to be nay able in actions of 20/., cxlii. 
to be paid in first instance by plaintiff, cxlii. 
in default payment to be enforced by order of the judge, cxlii. 
on executions, to be paid into court on issue of warrant, cxliii. 
on executions, to be paid by clerk to bailiff on return of warrant, cxliii. 
may be regulated by Treasury, cxliii. 

I)ayable to salaried officers of court to be paid to treasurer, cxliii. 
to be applied by treasurer as provided in 9 & 10 Viet. c. 95, cxliii. 
amount of, to Ijc taken by barristers and attorneys, cxliii. 
officers may be paid by salaries instead of, cxliv. 

FRANCTIISE : 

trial of, cliii. 

IIEARINO: 

non-appearance of plaintiff at, entitles defendant to costs, cxlviii. 
HIGH BAILIFFS: 
see Bailiffs. 

JUDGE : 

fees paid under 10 Viet. c. 95, in actions of 10/., to be paid in actions 
of 20/,, cxlii. 

in default payment of fees, to enforce same by order, cxlii. 
exi)ensc of eiiiploving barrister or attorney allowable on taxation only 
by order of, cxliii. 

to determine in what cases costs of barrister or attorney shall be 
paid, cxliii. 

may be paid by salary, cxliv. 
to give iudgment without trial, cxlvi. 

to retiuire affidavit of signature of party to admission of debt, cxlvi. 
may awtird defendant costs for non-attondance of plaintiff at licar- 
iiig, cxlviii. 

of superior court, may cci-tify as to cause of action, cl. 

on being satisfied as to cause of action, may order payment of costs, cli. 

wlicii jurisdiction is concurrent, may order costs, cl. 

wlieii cause removed by certiorari, may order costs, cl, 

two puisne judges as court of ajipeal, cli. 

shall settle case of api)eal, clii. 

judgmentor order of, not to be removed by certiorari or otbenvise, clii . 
judge of suj)eiior court may issue writs of probibition, clviii. 
may make rules and orders for issuing of writs, clviii. 
rules and ortlers made by, to Jjave effeci of rules of court, clviii. 
may issue writs cither in tci in or vacation, clviii. 
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JUDGE — {cofiitinued ) : 

rule, order, or writ of, may be set aside by court, clviii. 
affidavits may bo sworn before, clviii. 

JUDGE (DEPUTY) : 
see Deputy Judge. 

JUDGMENT: 

may be given, without requiring proof of debt, cxlvii. 
for plaintiff, where parties agree as to debt, cxlviii. 
by default, in superior courts, entitles plaintiff to costs, cxlix. 
for 50/. in actions of contract, and ‘20/. in tort, in superior courts, 
does not entitle plaintilf to costs, cxlix. 
to bo had for costs in su])erior coui-ts if judge certifies, cl. 
to be had for costs of cases in superior couits, when jurisdiction is 
concurrent, cl. 

defendant to give security for amount of, if appealing, cli. 

security not required in appeals, if pa 3 Tncnt made, clii. 

court of appeal may order, or new trial, clii. 

not to bo removed by certiorari or otherwise, clii. 

second suing, after judgment obtained, to entail treble costs, cliv. 

JUIUSDICTION : 
extension of, cxl. 

to extend to debts, &c., not exceeding 50/., and to all actions in 
respect thereof, cxl. 

not to extend to the actions specified in 9 & 10 Viet. c. 95, s. 58, cxl. 
on actions taken out of, costs not recovci’able, cxlix. 
on actions taken out of, costs recoverable, if judge cciiifics, cl. 
when concuiTent, judge may order payment of costs, cl. 
parties to action may appeal from, to superior coui*ts, cli. 
extended by consent of [jarties, cliii. 

local actions to be tried in jurisdiction where property is situate, cliii. 
LANCASTER, CHANCELLOR OF DUCHY OF : 

to remove clerk, high bailiff, or assistant clerk, within his duchv, cxlii. 
LANDLORD : 

enactment requiring statement of nature of holding repealed, clvi. 

statement of claim for rent, clvi. 

to be paid before execution creditor, clvi. 

enactments of 9 & 10 Viet. c. 95, relating to claims of landlords after 
execution, to remain, clvii. 

LORD CHANCELLOR : 

to remove clerk, high bailiff, or assistant clerk, cxli. 

MAGISTRATE : 

affidavits may be sworn before, clviii. 

MASTER’S OFFICE: 
to reserve case of api)cal, clii. 

MOTION : 

judgment, order, or cause, not removable by, clii. 

NEW TRIAL : 
see Thial. 

ORDER : 

by judge, to pay costs, cli. 



COUNTY COURTS EXTENSION ACT. 

ORDER— ; 
of court of appeal respecting costs, clii. 
of court of appeal to be final, clii. 
not to be removed by certiorari or otherwise, clii. 
issued by judge, to have same effect as rules of court, clviii. 
made by judge may be set aside by court, clviii. 

OFFICE : 

clerks, high bailiffs, and assistant clerks to bo removed from, cxlii. 
tenure of, held before passing of this act, and mentioned in schedule 
(A), not affected, cxlii. 

OFFICERS OF COURT : 
sec severally, Bailiff, Cleuk, and Judge. 

PARTIES TO ACTION : 
may appeal to superior courts, cli. 
to agree, on case for appeal, clii. 
judge will settle case of appeal, clii. 
consent to trial of actions not within jurisdiction, cliii. 
to give memorandum that action is out of jurisdiction, cliii. 
suing second time to pay treble costs to opponent, cliv. 
in action against bailiff, must first demand warmiit, civ. 

PLAINT : 

need not bo heard if defendant admits debt to clerk or attorney, cxlv. 
settlement of, may be agreed between the parties and judgment ac- 
cordingly, cxlvii. 

costs of entering in superior courts recoverable if judge certifies, cl, 
PLAINTIFF : 

to pay fees in first instance, cxlii. 

need not offer proof of debt, cxlvi. 

clerk to give him notice of admission of debt, cxlv. 

may agree with defendant as to debt, and judgment accordingly, cxlvii , 

non-appearance at healing entitles defendant to costs, cxlviii. 

not entitled to costs of actions in superior courts, cxlix. 

may recover costs of action in superior courts if judge certifies, cl. 

may have costs by order of judge, cl. 

to have costs in action against clerk, civ. 

PROHIBITION : 

judge of a superior court may issue writs of, cither in tenn or 
vacation, clviii. 

writ of, issued by judge may bo set aside by court, clviii. 

REMOVAL : 

of clerks, higb-bailiffs and assist^t clerks, cxlii. 
of judgment, order, or cause, clii. 

RENT : 

recovery of, after execution, clvi. 

recovery of arrears, landlord’s statement of nature of holding, enact- 
ment repealed, clvi. 
landlord’s statement of claim for, clvi. 
in arrear to be paid to landlord before execution creditor, clvi. 
enactments of 9 <!<r 10 Viet. c. 95 relating to claim of landlord after 
execution to remain, clvii. 
not to be paid for use of town hull, &c. clix. 
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EULES: 

issued by judge to have effect of rules of court^ clviii. 
made by judge may be set aside by court, clviii. 

SALARIES : 

oflBcers may be paid by, cxliv. 

SECURITY : 
to be given in appeals, cli. 

in appeals, not required for judgment if amount paid, clii. 

SUING : 

second not allowed in second court, cliv. 

treble costs to be paid by jiarty suing second time in second court, eliv. 

SUPERIOR COURTS : 
see Courts. 

TAXATION OF COSTS : 
see Costs. 

TITLE : 

actions for trial of, cliii. 

TORT : 

judgment for sums not exceeding 20/. in superior courts, not to en- 
title plaiutilf to costs, cxlix. 

TOWN HALL : 

may be used witliout payment, clix. 

sittings of court in, not to interfere with other business, clix. 
TREASURER : 

fees payable to salaried officers of court, to be paid to, cxliii. 
to apply fees as provided in 9 & 10 Viet. c. 9d, cxliii. 

TREASURY: 
may regulate fees, cxliii. 

may order that judges and other officers be paid by salaries, cxliv. 
TRIAL : 

court of appeal may order new trial or judgment, clii. 
of actions not within jurisdiction, cliii. 
of actions of title, &c., cliii. 

VACATION : 

rules, orders or writs of prohibition and ccrtiorari^'iiYay be issued 
by judge in, clviii. 

WARRANT : 

demand of, to be made before action may be brought against tlie 
bailiff, civ. 

WARRANT OF EXECUTION : 

see Execution. 

WRITS OF CERTIORARI : 
see Certiorari. 

WRIT OF ERROR : 
sec Error. 

WRITS OF PROIIllUTiON 
see PiioniniTioN, 
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A. 

ABANDOx\ING EXCESS: 

rule as to, 230; must be stated in plaint, 231. 

ACCOUNTS: 

of clerk to bo audited by treasurer, 52 ; of treasurer to be audited by 
Audit Board of the Treasury, 52; when audited to be sent to the 
'ITcasury, 53; application of balance, 54; clerk to render monthly, 
54: to be audited quarterly, 55; form of audit of, 55; to be sent to 
Treasury quarterly, 58 ; form of (Inst. C.) 59 ; cash-book and ledger 
to be kept by treasurer, 60; forms of (Inst. D. and E.), 61, 62; 
receipts to bo required, 63; and power of attorney, 63; to bo rendered 
half-yearly to audit board, 63 ; half-yearly to be transmitted, 64 ; form 
of (Inst. *F.), 65; to be accompanied with receipts and vouchers, 66; 
form of abstract of receipts (Inst. G.) 66; form of abstract of pay- 
ments (Inst. H.), 67 ; documents to be endorsed, 67 ; to be authenti- 
c.ated by declaration, 68 ; form of declaration, 68 ; before whom to be 
made, 68; of fees and moneys received to be kept by clerk, 102; ot 
clerks to be submitted to treasurer, 184; of fees and fines to be sent 
to treasurer by clerk, 104; of clerk to be audited quarterly by trea- 
surer, 104; monthly to be transmitted by clerk, 105; form of monthly 
account, 106; to bo audited quarterly, 107 ; form in which clerk is to 
keep his, 107; clerk’s annual balance-sheet, 108; form of, 108; must 
be sanctioned by judge, 111 ; penalty on officers refusing or neglecting 
to, 144; particulars on balance of, 373; statement of cause of action 
in, 387 ; Accourd stated, evidence in assumpsit on, 482. 

ACTIONS: 

against treasurer, .76; vexatious, protection of clerks against, 113; 
against baililfs, 136, ofiicers not to bo liable to in recovery of tene- 
ments, 142; limitation of, 142; to be brought in county, 142; to he 
commenced within three months, 143; one month’s notice to be given, 
143; not to recover if tender of amends, 143; or money paid into 
court, 143; where to be brought, 184; out of district, 186; where 
defendant dwells, 191, 193; where defendant carries on business, 195; 
where cause of action arose, 195; on bills of exchange, 199, 233; for 
goods sold, 199; other actions, 201; concurrent jurisdiction of supe- 
rior courts, 201; where plaintiff dwells twenty miles from defendant, 
202, where cause of action did not arise in jurisdiction where defen- 
dant dwells, 202; in some material point, 204; where officer is a party, 
204; by officers, 205; against officers generally, 205; for proceedings 
under act, 206; on partnership account, 213; for distributive share 
a 
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A C TIONS — continued: 

in intestacy, 213; for a legacy, 213; of replevin, 214; what may be 
brought in county court, 216; real, 217; personal, 217; division of, 
218; forms of, 218; damages in, 212; what is cause of, 228; not to 
be divided, 223; abandoning excess, 331; must bo stated in plaint, 
231; cross-demands, 232; statute of limitations, 233 ; interest on a 
judgment, 236 ; judgment in superior courts, 237 ; on actions pending, 
240; pending in old county court, 242; on partnership accounts, 243; 
on legacies, 243 ; on property under an intestacy, 243 ; of replevin, 
243; for recovery of tenements, 243; for wages, 247, 249; sham 
summonses, 248 ; against overseers, 249 ; for infringement of a 
tercd design, 249; for fees of court, 250; for double value, 251 ; wTOt 
will not he in the county court, 251 ; of ejectment, 252; where title 
is in question, 252; as to claim of title, 253; what is question of title, 
255; what is not, 266; when validity of devise, will, &c. is disputed, 
260; other excepted actions, 261; for debts, &c. within jurisdiction, 
261 ; concurrent jurisdiction as to, 263; by minors, 264 ; for rent and 
double value distinct causes, 263; by co-contractors for contribu- 
tion, 266; by executors and administrators, 268; privilege not to 
prevail, 269; except privilege of an attorney, 269; against insolvents, 
273; plea of final order in, 273; who may appear for party, 274; 
removal of, to superior courts, 291, by and against officers, 304; 
classification of, 384. 

ACTS OF PARLIAMENT; 

proof of, 451. 

ADJOURNMENT: 

for the delivery of particulars, 382; power of judge to order, 428; for 
giving notice of a special defence, 429 ; form of order, 429 ; cases as 
to, 439, 436. 

ADMINISTRATION; 

proof of letters of, 453. 

ADMINISTRATORS: 

actions by and against, 267. 

ADlVnRALTY COURTS: 

proof of proceedings in, 452. 

ADMISSIONS: 

what, 449; of whom evidence, 449; admission of debt, 597. 

ADVERTISEMENT: 

of courts in C. C. Chron. allowed by 'Treasury, 26. 

ADVOCATE: 

where attorney appears as, 277; competency of to give eridence, 492. 

AFFIDAVIT: 

in mandamus, 333; in proceedings in county court, before whom 
sworn, 356. 

AGENT: 

definition of the term, 356. 
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AMBASSADORS: 

privilege of, 281. 

ANCIENT WRITINGS: 

proof of, 454. 

APPEAL: 

to superior courts, 323; under 13 & 14 Viet. c. 61; 355. 

APPEARANCE: 

by attorney or counsel, 275. 

APPOINTMENT: 

judges, 30; in schedule (C.), 33; of deputy judge, 43; of treasurer, 
48; of clerk, 78; of deputy clerk, 79; form of, 80; of clerks in 
courts in schedules (A.) and (B.), 8 1 ; questions as to, 82 ; of high 
bailiff, 112; form of, 112; of assistant bailiffs, 116; form of, 116. 

ARBITRATION: 

suits may be settled by, 287, 523; power of judge to order, 523; how 
far such power extends, 523; power of attorney to consent to, 524; 
form of order of reference, 524; revocation, 524; proceedings in, 525; 
attendance of witnesses in, 525; swearing of, 525; enlarging time, 
526; the award, 526; execution of award, 526; alteration of award, 
526; publication of award, 526; stamp on, 526; effect of, 526; 
setting aside of, 527; enforcing performance, 527. 

ASSAULT: 

on officers, penalty for, 129, 140. 

ASSAULT AND BATTERY (see Trespass.) 

ASSISTANT BAILIFFS: 

high bailiffs may appoint, 116; form of appointment, 116; judge should 
sanction, 117; dismissal of, 120; duties of, 120; payment of, 125; 
bailiff to be responsible for acts of, 126. 

ASSISTANT CLERKS; 

must reside within district, 90; appointment of, 94; payment of, 94; 
duties of, 94. 

ASSUMPSIT, 384. 

particulars of demand in, 373; statement of cause of action in, 385. 

ATTORNEY: 

provision as to, when appointed judges, 30; judge not to act as, in the 
court, 31 ; nor to be town clerk, 31 ; nor to be partner of an attorney, 
31 ; clerk not to act as, in the court, 87 ; bailiff not to act as, in the 
court, 118; officers not to act as, 134; penalty for acting as, 135; 
privilege of, to sue in superior court, 268; may appear for parties, 
275, 315; counsel to be instructed by, 275; roll of, 276; whether he 
appears as advocate only, 277; fees for appearing, 280, 316; defini- 
tion of term, 315; fees as between attorney and client, 317; for 
business before hearing, 317. 

ATTORNEY’S BILL; 

evidence in action on, 47 C; statement of cause of, 386. 

a 2 
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AUDIT: 

of clerk’s account by treasurer, 52, 55; form of, 65; of treasurer’s 
account by Audit Board of the Treasury, 63. 

AWARD (see Arbitration). 

B. 

BAILIFF, HIGH: 

definition of, 115; appointment, 115, 120; form of, 115; may be 
several, 115; each court to have, 115; assistant bailiffs, 116; form 
of appointment, 116; of courts in schedule (A.) and (B.), 117; of West- 
minster and Southwark, 117; qualification, 118; disqualification, 118; 
not to be clerk or treasurer, 118, nor to act as attorney of the com^ 
118,119; penalty for non-observance, 1 18, 1 19 ; to give security, 
removal of, 120; duties of, 120; to attend sittings of court, 121 ; to serve 
summonses and orders, 122; to execute warrants, 122; to return list 
of executions, 122; fonn of return, 123; to return list of summonses 
served, 124; form of return, 124; to return executions to foreign 
courts, 124; to pay over moneys received, 124; to pay over moneys 
received on fomgn process, 124; payment of, 125; compensation, 125; 
payment of jussistant, 126; responsible for acts of assistant, 126; for 
escapes and neglect to levy, 126; penalty ior extortion or misconduct, 
127; case of, 128; for talcing improper fees, 129; protection of, 129; 
distress not to be unlawful for want of form, 130; actions against, 
130; computation of time in, 131; other provisions as to, 133; fees 
of, see Fees. Duties of, see Practice, Arrest, Execution, 
Distress, &c. 

BALANCE OF ACCOUNT: 

application of, 54 ; as to action for, 232. 

BALANCE-SHEET: 

clerics to supply annually, 108; form of, 108. 

BANKRUPTCY: 

protection or order in, not to discharge from imprisonment, 301 ; proof of 
proceedings in, 453. 

BARRISTER: 

judge to be, 30; judges not to act as, in their districts, 36; what con- 
stitutes such practice by, 36; may be deputy judges, 43; may appear 
for j)arties, 274; fees to, see Costs. 

BATH COURT: 

order in council as to, 10; judge of, 81. 

BEQUEST: 

disputing validity of, 260. 

BILLS OF EXCHANGE: 

where cause of action arose in a plaint on, 199; action on, 233; form 
of statement of cause of action on, 385; evidence in actions on, 473. 

BOND: 

evidence in action on, 482. 

BOOKS: 

treasurer to enter moneys borrowed in, 22; of clerk to be examined by 
treasurer, 55, 107; what allowed to be supplied to the courts, 57; 
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BOOKS— confwiMet?; 

cash book and ledger to be kept by trcasnrer, 60; forms of, 61 ; forms 
of, to be kept by clerk, 98; minute book, form of, 99; fee book, form 
of, 103; how to be kept by clerk, 107; execution book, 107; casli 
book, 107; fee book, 108. 

BREACH OF PROMISE OF MARRIAGE: 

action for, will not lie, 252. 

BRISTOL COURT: 

order in conncil as to, 10; judge of, 31; clerk of, 81. 

C. 

Cambridge {see universities). 

CARRIER {see Case). 

CASE; 

for a nuisance, 487 ; for obstruction of light or air, 487 ; for disturbance 
of common, 487; for disturbance of way, 488; for disturbance of 
watercourse, 488 ; for disturbance of pew, 489 ; for negligence, 489 ; 
against a carrier, 490; for deceit, 490; for malicious arrest, 490; 
for excessive distress, 491 ; appeal to be in form of, 586. 

CAUSE OF ACTION: 

what is, 196, 223; where it arose, 198; bills of exchange, 199; goods 
sold, 199; other actions, 201; where it did not arise in the jurisdic- 
tion of the county court, may bo sued for in the superior court, 201, 
202 ; in some material point, 204 ; where oflScer a party, 204 ; de- 
mands not to be divided, 212; general deductions from decided cases, 
229; for rent and double value distinct, 263; list of forms of, 364, 
369 ; statement of in plaint, 396 ; statement of ip summons, 385, 388 ; 
meaning of term, 388 ; plaintiff confined to the cause of action stated 
in summons, 388; what statement sufficient, 389. 

CERTIORARI: 

what is, 349 ; removal of plaints from county court, 349 ; removal of 
actions of replevin, 350; in what cases it may be had, 351; what 
sufficient cause for removal, 352 ; in what case it may not be had, 352 ; 
how obtained, 352 ; where taken away, 354. 

CHANCELLOR, LORD: 

to appoint judges, 30; or appoint to vacancies, 41 ; may remove judges, 
41; may appoint deputy judge, 43; acts of, may be done by' others, 
356 ; may dismiss oflicers, 90. 

CHANCERY; 

proof of proceedings in, 451. 

CLAIM: 

for goods taken in execution, 247. 

CLERK: 

to demand fees for general fee fund, 22 ; to keep an account of fees so 
received, 22; to have charge of court-houses, 24; to appoint and 
dismiss servants, 24 ; to contract for repairing court-houses, 25 ; to 
put up notice of holding courts, 25; where notice to be given, 25; 
a 3 
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CLERK — contirmtd: 

of Sheffield and EccleBall, who shall be, 32 ; of Middlesex, who shall 
be, 32; accounts of, to be audited by treasurer, 52; to pay him 
balance, 52 ; to render monthly account, 54 ; disbursement of, to be 
allowed by treasurer, 56 ; what to be allowed, 56 ; annual account to 
be balanced, 57 ; neglect of, to be reported by treasurer, 60; definition 
of the term, 78; appointment of, 78; who shall be, 78; two may 
be appointed in populous places, 78; deputy may be appointed, 79; 
form of appointment by clerk, 80; the like by the judge, 80; of 
courts in schedules (A.) and (E.), 81, 85; question as to, 82; of 
Bristol Courts, 86; disqualifications of, 86; not to be treasurer, 87 ; 
or bailiflf, 87; nor attorney in the court, 87; can he practise in 
another court in the same county? 88; penalty for non-observance, 
89; removal of, 90; payment of, 90; salary, limitation of, 90; 
compensation to, in local courts abolished, 9 1 ; limitation of, 93 ; 
to give security, 93 ; assistant clerks, appointment of, 94 ; payment 
of, 94; duties of, 94; to provide office, 95; when office to open, 95 ; 
duties of clerk, 95; to issue processes, 96; to frame processes, 97; 
to register orders and judgments, 97 ; to keep account of proceedings, 
98 ; to keep books in foitn prescribed, 98 ; fbrn\ of minute-book, 99 ; 
certified copy of register, 101; to tax costs, 102; to receive and 
account for fees, 102; fee book, fonn of, 103; to submit accounts 
to treasurer, 104; audit of accounts of, 104; instructions of Treasury 
to, 104; to transmit monthly account to treasurer, 105; form 
of such accounts, 106; quarterly audit of accounts of, 107; exami- 
nation of books of, 107; form of accounts of, 107; to supply annual 
balance-sheet, 108; form of it, 108; disbursements of, to b(5 allowed, 
109; omission pr neglect to be reported, 109; to give and require 
stamped receipts, 109; to require power of attorney, 110; to send 
accounts to commissioners of audit, 110; to take charge of court- 
house and offices, 110; to appoint and dismiss servants, 110; to 
furnish courts, 111; not to be interested in contracts, 111; accounts 
of, to he sanctioned by judge, 111; duties of generally, 112; penalty 
on, for misconduct, 112; for taking fees other than as allowed, 1 13; 
protection of against vexatious actions, 113; to issue execution, 293; 
to approve sureties in removal of replevin, 350. 

CO-CONTRACTORS: 

may be sued alone, 266; contribution may be recovered by, 272. 

COMMITTAL: 

power of, for contempt, 140; for fraud, 294; and at hearing, 299; 
warrants of execution, 300. 

COMPENSATION: 

not to be claimed for courts surrendered, 29 ; to clerks of loc.al courts, 
91; limitation of, 93; to bailiff, 125. 

CONCURRENT JURISDICTION: 

of superior courts, 201, 261 ; where defendant dwelli more than twenty 
miles from plaintiff, 201, 202; where cause of action did not arise in 
the district, 201, 202; where an officer is a party, 201 ; when it 
exists, 263. 
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CONSENT: 

to pay debt and costs, fonn of, 371. 

CONSOLIDATED FUND: 

surplus fees to be paid to, 23. 

CONTEMPT: 

power to commit for, 140. 

CONTKACT: 

clerk not to be interested in, 111; co-contractor, 266; forms of action 
on, 364; character in which the plaintiff sues on, 367. 

CONTRIBUTION: 

action for by co-contractors, 266; may be recovered by a joint con- 
tractor, 272. 

CONVERSATION, CRIMINAL: 

action for will not lie, 2.02. 

CORPORATION DEEDS, 4.04. 

CORPOREAL HEREDITAMENTS: 

what are, 257. 

COSTS: 

to be taxed by clerk, 102; in actions against officers, 143; of proceed- 
ings in an unsatisfied judgment, 213; of attorney, how charged, 316; 
of counsel, 316; of business before hearing, 317. 

COUNSEL: 

may appear for parties, 274; but must be instructed by an attorney, 
274; to argue oidy by leave of the judge, 276; pre-audience of, 277 ; 
fee to, 316. 

COUNTIES: 

to be divided into districts, 8; jurisdiction of Court in, 180; in adjoin- 
ing onesj 181; exceptions, 181. 

COUNTY COURT- 

definition of the term, 356. 

COUNTY COURTS, OLD: 

jurisdiction of, 215; reference to, 217; actions pending in, 242. 

COURTS, THE: 

creation of, 2 ; when to be holden, 8, 25 ; order in council for establish- 
ment of, 12; to take effect on 15th March, 1847, 12; where to be 
held, 12, 19, 25; style of, 12, 27; metropolitan courts, 12; period of 
abolition of, 14; pending suits abolished, 14, jurisdiction of old courts 
preserved, 14; cases as to establishment of, 17; time when formed, 18; 
court-houses to be provided, 20; rent of, how paid, 22; expenses of, 
how paid, 22 ; provision for liabilities of, 24 ; to be under care of clerk, 
24; to be supplied wiHi books and stationery, 25; notices of holding, 
25; notices to bo given of alteration of, 26; what is a court in law, 
26; may bo holden simultaneously in all districts, 27; seal of, 28; 
lords of manors may surrender, 28 ; process of, to be under seal, 28 ; 
forgery of process, 28; acting under pretence of process of, 28; 
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COURTS, TWt’^continued: 

surrendered courts to have authority of other courts, 29 ; in schedule 
(C.) appointment of officers, 33; ddinition of, 38; in schedules (A,) 
and (B.) appointment of officers of, 40; what books clerk may sup- 
ply to, 57 ; how to be provided, 68 ; purchase of land for, 69 ; pro- 
perty of, in schedules (A.) and (B.) to vest in treasurer, 73; provision 
for outstanding debts of, 74; clerk not to practise as attorney in, 87; 
account of proceedings of, to be kept by clerk, 98 ; clerk to have care 
of, 110; to appoint and dismiss servants of, 110; to furnish. 111; 
each to have a high bailiif, 115; sittings of, bailiffi to attend, 121; 
return of summonses served to be made to, 124; may inquire into 
misbehaviour of officers, 144; may impose fines on officers, 144; 
jurisdiction of, 180, 212; leave of, to issue summons out of district, 
184; power of, to issue not discretionary, 189; actions by and against 
officers of, 204; jurisdiction of, as to the subject-matter, 211; to be 
court-s of record, 211; jurisdiction over unsatisfied judgment, 213; 
jurisdiction of in interpleader, 213; jurisdiction in replevin, 214; 
recovery of tenements, 214; to have same jurisdiction as old county 
courts, 215; action in, 216; what may be brought in, 216; action 
for fees of, 250; what actions vnll not lie in, 251; who may appear 
for parties in, 274; forms of precedence in, how framed, 287 ; may 
commit for fraud, 294. 

COURT-HOUSES: 

to be provided, 20; not allowed, if offices abolished, 137; amount of, 138. 
COURT-ROLLS: 

proof of, 453. 

COVENANT: 

particulars in, 374 ; statement of cause of action in, 387 ; evidence in, 483. 

CROSS-DEMANDS, 232. 


D. 


DAMAGES: 

in actions against officers, 143‘; in personal actions, 219. 

DEBT; 

action of, 218; court may commit for fraudulent contracting of, 294, 
384; particulars in, 373; statement of cause of action in, 386. 

DECEIT {see Cask). 

DECLARATION: 

authenticating accounts by treasurer, 68; form of, 68. 

DEEDS AND PRIVATE WRITINGS: 

proof of, 454. 

DEFENDANT: . 

before whom to be made, 68; service of absent, 194; service on, where 
he carries on business, 195; where cause of action arose, 195; when 
he lives more than ten miles from plaintiffi, 201 ; may be summoned 
for an unsatisfied judgment, 213; one of several joint contractors may 
be, 272; may recover contributions from the rest, 272; insolvent’s plea 
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DEFENDANT— 

of final order, 273; ambassadors, 281; soldiers on service, 281; 
marines on service, 28 1 ; may be examined and committed at hearing, 
299 ; protection or order in bankruptcy not to discharge, 301. 

DEFINITION: 

of the term “clerk,” 78; of the term “high bailiff,” 115; of the term 
“ attorney,” 315; interpretation clause, 360. 

DEMAND («ee Cause of Action): 

not to be divided, 212, 233; in mandamus, 322. 

DEPUTY: 

judge may appoint, 43; who may be, 43; qualification of, 44; clerk may 
appoint, 79; qualification of, 80; form of appointment, 80. 

DETINUE: 

a personal action, 218; can it be brought in the county courts? 220,384. 

DEVISE: 

disputing validity of, 260. 

DISBURSEMENTS: 

by clerk to be allowed by treasurer, 56, 109 ; what to be allowed, 56. 

DISPUTED TITLE, dec.: 

to bar suit, 252; jurisdiction of judge as to, 253; validity of will, &c., 
260. 

DISQUALIFICATION: 

of judge, 36; of treasurer, 49; of clerk, 86; of high bailiff, 118. 

DISTRESS: 

not to be illegal for want of form, 130. 

DISTRICTS: 

counties to be divided into, 8 ; formation of, 8 ; order in council appoint- 
ing, 12; metropolitan, style of, 12; superintendent registrar’s, places 
named in order of council to mean, 13 ; detached places, 13; what 
each shall include, 13; boundaries of, 13; description of, 14; of 
Sheffield, 32 ; appointment of judges to, 39 ; judges may be removed 
to otlier, 42; jurisdiction to extend over whole, 180; jurisdiction out 
of, 184; execution out of, 201. 

DISTURBANCE: 

of way, common, watercourse (see Case). 

DOCUMENTS: 

to be endorsed, 67. 

DOUBLE VALUE: 

action for, 251. 

DWELLING-PLACE: 

what is, 191; good inhabitancy, 191; bad inhabitancy, I92;meaniilg 
of term “ to dwell,” 193. 


E. 


ECCLESALL: 

steward of manor of, to be first judge, 31 ; who shall be clerk of, 32. 
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ECCLESIASTICAL COURTS: 
proof of proceedings in, 452. 

EJECTMENT: 
action for, will not lie, 252. 

ENTRIES IN PUBLIC BOOKS: 

proof of, 453. 

ESCAPES: 

bailiff to be responsible for, 126. 

EVIDENCE: 

copy of register to be, 100; parties to action to be examined. 288; 
to be guilty of perjury for false evidence, 289 ; the nature of, 444 ; 
primary, 444; secondary, 444; when admissible, 444; what is suBi- 
cient, 446 ; parol, when admissible, to vary or contradict a witness, 446 ; 
presumptive, 447 ; hearsay, 448 ; when admissible, 448 ; admissions 
how far evidence, 449 ; object of, 449 ; need not be given of facts of 
which the court will take judicial notice, 449 ; must be confined to issue, 
450; must be confined to cause of action, 450. 

EXCESS: 

abandonment of, 230; must be stated in plaint, 231. 

EXCESSIVE DISTRESS (see Case,) 

EXECUTIONS: 

return of, to be made by bailiff, 122; form of retm*n, 123; from foreign 
courts, return to be made of, 124; claims to goods taken in, to be 
adjudicated, 213, 247; courts may issue, 292; of warrant of commit* 
ment, 300; out of district, 301; power to suspend, 301; not to be 
stayed by vrrit of en-or, 302 ; within the district, 494 ; against whom, 
494; in what cases, 494; when default made only, 495; for what 
amount, 495; when cross judgment, 495; when order made to pay by 
instalments, 495; when it may issue; 496; power of judge to sus- 
pend, 496; warrant of, at plaintiff’s suit, 497; warrant of, for costs 
by defendant, 498; warrant when executed, 499; how superseded, 
500; how executed, 500; power of bailiff to enter dwellings, &c. 500; 
what goods may be taken, 501 ; goods and chattels, 501 ; securities 
for money, 501; fixtures, 502; no power to take lands, 502; whose 
goods taken, 503 ; goods of defendant, 503 ; of husband and wife, 503 , 
of testator, &c. 503 ; of partners, 504 ; of bankrupts, 504 ; of insol- 
vents, 505; of surviving defendants, 505; of ambassadors, 505; of 
clergymen, 505; distrained, 505; let or pawned, 605; fraudulently 
assigned, 506; rescue of, 506; disposal of, 506; sale of, 507; what 
rent deducted, 508, 510; landlord’s claim, 509; return of warrant, 
511; payment of proceedings, 512; when clerk to retain, 512; out of 
district, 512; how to be had, 512; return to, 513; forms of returns, 
514; liability of high bailiff in, 515. 

EXECUTOR: 
actions by and against, 268. 

EXECUTORS AND ADMINISTRATORS: 
power to sue, 547 ; execution against, on judgment against testator, 547 ; 
summons against, 647 ; judgment against, 548 ; on pkne administravit 
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EXECUTORS AND ADMINISTRATORS— cowfim/et?.- 

pleaded, 548 ; execution against, 548 ; proceedings on judgment of 
assets quando, &c. 550; on a devastavit^ 550; summons on, 550; 
judgment on, 550 ; when defence false within executor's knowledge, 
552; evidence in action by executor, 552; in actions against, 552; 
proof of his being executor, &c. 553 ; executor son iortj 553 ; 
evidence for defendant, 553; what debts are entitled to a priority, 
553; legacies, 554; retainer of debt, 554; plea of debts outstanding, 
554, Statute of Limitations, 554. 

EXPENSES: 

of courts, what allowed, 56. 

EXTORTION: 

by clerk, penalty for, 112; by bailiff, penalty on, 127 ; by officers, 144. 

F. 

FAIR: 

claim to a, 260. 

FALSE IMPRISONMENT (see Tbespass.) 

FALSE PRETENCES: 

committal for obtaining credit by, 294. 

FEE BOOK: 

form of, 103. 

FEES: 

to be accounted for to treasurer, 52 ; monthly account of, to be rendered, 
54; of judge and bailiff to be paid them by treasurer, 55; clerk to 
keep account of, 102; to be accounted for to treasurer, 104; penalty 
on clerk for taking improper, 113; penalty on officers for taking 
improper, 129, 144, 302; officers entitled to, 135; table of, to be 
exhibited, 135; action for, 250; of counsel and attorney, 316; as 
between attorney and client, 317; for business before hearing, 317, 
agreement for fixed fee, 320; questions thereon, 320. 

FEES AND COSTS: 

costs to abide the event of tri^l, 586; classification, 586; court fees, 
587, 589; power of Secretary of State to alter fees, 590; cost allowed 
to attorneys, 590; none but attorneys entitled to, 591; costs allowed 
to an attorney as against his own client, 591 ; what costs allowed on 
taxation, 591; where general costs have been allovred, 592; where 
general costs have been disallowed, 593 ; where attorney’s costs have 
been allowed, 594; fees to counsel, 594; where attorney’s costs have 
been disallowed, 595; costs of witnesses, 595; costs of parties as 
•witnesses, 596; security for costs, 596. 

FELONY: 

forgery of seal to be, 28 ; service of forged summons, 28 ; acting under 
pretence of process of the court, 28. 

FINAL ORDER: 

plea of, a bar, 273. 

FINES: 

to be accounted for to treasurer, 52; monthly account of^ to be rendered, 
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F INES — cofOinmd: 

55; to be acconnted fbr to treasurer, 104; courts impose on 
officers, 144; liow'enforcetl, 290. 

FISHERY: 

claim to right of, 258. 

FOREIGN COURTS: 

return of executions issuing from’, 124; proof of proceedings in, 453. 

FORGERY: 

of seal of court, 28 ; of process of court, 28. 

FORMA PAUPERIS: 

county court judge may grant leave to plaintiff to sue in, 583 ; who 
allowed to sue in, 584; in what cases, 584; when admitted, 585; 
how^ admitted, 585 ; effect of admission, 686; proceedings in ‘cause, 
585 ; when dispaupered, &c., 585 

FORMS OF PROCEDURE: 

to be settled by judges, 287. 

FRANCHISE; 

claim to, 260. 

FRAUD; 

summons on an unsatisfied judgment on charge of, 213; court may 
commit for, 294. 

G. 

GAOLS: 

where inconvenient, prisons of courts in schedules (A.) and (B.) in.i} lie 
used, 21. 

GENERAL FUND: 

purposes of, 22; fees for, 22; how regulated, 22; title of, 22; applicatiun. 
22; charge of expenses of courts to be borne by, 25; to be raised foi 
repayment of money borrowed, 71; application of, 71. 

GOODS: 

taken in execution, claims to, 247 ; evidence in action for not accepting, 
478; evidence in action for not delivering, 478; sold and delivered, 
evidence in action for, 479; statement of cause of action, 386. 

GOODS AND CHATTELS: 

meaning of, 502; what may be taken in execution («ec Exix'liion.) 

GOODS SOLD; 

where cause of action arose, 199. 

H. 

HEARING (see Judge, Jury): 

court may examine and commit at, 299; when plaintiff and defoiulant 
appear, 426; to be summary, 426; where plaintiff does not appear, 
427; when defendant does not api^ear, 427; adjournment of, 428; 
form of order, 429; reference to arbitration, 431 ; course of practice 
at, 431; right to begin, 432; right to reply, 432; arguments of 
counsel, 432; right of counsel to address court, &c., 433; nonsuit, 
483; withdrawing a juror, 434; verdict and judgment, 436 ; judg- 
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HE ARIN G — continued: 

mcnt for defendant, 436; judgment for plaintiff, 436; form of orders, 
437, 438. 

HEREDITAMENTS: 

what are, 257 ; corporeal, 227 ; incorporeal, 258. 

HIGH BAILIFF: 

liability of, 515. 

I. 

IMPRISONMENT: 

for fraud, &c. in contracting debt, 294; for refusing to pay, 294; for a 
fraudulent disposal of property, 294; not to operate as satisfaction of 
debt, 296; conditions of second order for, may be rescinded or altered, 
298 ; power of, may be exercised at the hearing, 299 ; cases on, 299 ; 
protection or order in bankruptcy not to discharge from,^01. 

INCORPOREAL HEREDITAMENTS; 

what are, 258. 

INFERIOR COURTS: 

mandamus to, 327 ; proof of proceedings in, 452. 

INHABITANCY: 

what is, 191; good inhabitancy, 191; bad inhabitancy, 192; meaning 
of term “ to dwell,” 1 93. 

INQUISITIONS: 

proof of, 451. 

INSOLVENCY: 

proof of proceedings in, 452- 

INSOLVENT: 

action against, 273; plea of final order a bar, 273. 

INSTALMENTS: 

payment by, may be ordered, 292; ordered to pay by, 437 ; execution on 
default of paying, 495. 

INTEREST: 

action for, 236 ; evidence in actions for, 482. 

INTERPLEADER; 

jurisdiction in, 213; duties of court in, 302; object of, 618; when it 
applies, 519; conflicting executions, 519; form of summons to plain- 
tiffin, 519; to claimant, 520; service of, 520; particulars in, 620; 
amendment of particulars in, 521; hearing in, 521; form of order on 
judgment in, 522. 

INTERPRETATION; 

of act, section as to, 360. 

INTESTATE: 

share of estate may be sued for, 213; action for, 243. 

h 
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J. 

JOINDER- 

of persons jointly liable, 392; of husband and wife, 392; of several 
plaintiffs, 393; of different demands, 393. 

JOINT CONTRACTORS: 

one may be sued, 272; may recover contribution from others, 272. 

JUDGE: 

to direct payment of expenses, 23 ; to authorize salaries of servants, 24 ; 
to allow expenses of court, 25; to hold courts where ordered, 25; and 
when ordered, 25; appointment of, 30, 35; qualification of, 30, 35; 
attoraoys actin^^ as, 30; of courts in schedules (A.) and (B.) 30, 40: 
of Bath, Bristol, Manchester, and Liverpool, 31; of Eccl(‘sall and 
Sheffield, who to be, 32 ; exceptions to appointment of, 35 ; disqualifi- 
cations of, 36; not to practice as barristers in their districts, 36; 
nature of appointment, 37; how vacancies to bo supplied, 41; who 
may fill them, 41 ; who may appoint, 41; removal of, 41 ; of court of 
Duchy of Lancaster, 42; may bo removed to other districts, 42; 
appointment of, not to be subject to 5 & 6 Viet. c. 122, 42; may 
appoint deputy, 43 ; if unable. Lord Chancellor may, 43 ; may be a 
justice of the peace, 44; jiayment of, 45; salary of, 46; travelling 
expenses may be paid, 47 ; fees to be jjaid to, by treasurer, 56; may 
appoint two clerks in jwpulous places, 79; to approve appointment of 
deputy clerk, 79; to sanction accounts of clerk. 111; to appoint liigb 
bailiff’, 115; form of appointment, 115; may appoint more than one, 
115; bailiff to make return to, of executions, 122; form of, 128; 
may impose fines on officers, 144; may examine parties and witnesses 
on a summons on an unsatisfied judgment, 213; to adjudicate on 
claims to goods taken in execution, 213; may order possession of 
tenements, 215; duty of, where question of title raised, 253; may 
give leave to other than attorney or counsel to appear for parties, 275; 
no question to be argued without leave of, 276; to be sole judge, 283; 
discretion of, 283; where jurisdiction of, begins, 284; may direct 
arbitration, 287 ; may regulate fonns of procedure, 287 ; may examine 
parties on oath, 288; may order payment by iiistalraeiits, 292; may 
commit for fraud, 294; may examine and commit at bearing, 299; 
suggestions to, as to exercise of power of imprisonment, 297; may 
issue execution out of district, 301 ; power to suspend execution, 301 ; 
jurisdiction of, 305; functions of in trial by jury, 426; bearing by 
judge alone, 426. 

JUDGE’S ORDER: 

proof of, 451. 

JUDGMENTS (see Hearing). 

of county courts not subject to small debts act, 16; to be registered by 
clerk, 97 ; unsatisfied summons on, 213; of superior courts, action on, 
237; summonses on, 245; to be final, 290; unsatisfied proceedings 
on, 293; power of judp to alter, 43,5; for defendant, 436; form of 
order, 436; for plaintiff, 436; form of order, 437; when costs are 
apportioned, 437 ; payment by instalments, 437 ; form of order, 438 ; 
cross, 495. 
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JUDGMENT SUMMONS: 

when grantable, 528; service of, 528; when it may issue, $28; summons 
of judgment of old county court, 529; form of summons, 529; 
defendant’s appearance and examination, 530; warrant of comn»it- 
ment, 530 ; requisites of warrant, 531 ; commitment for non-appearance, 
531; form of warrant, 532; power of the judge to rescind or alter 
orders, 533; how far it extends, 534; power to examine and commit 
at the hearing, 534; does it extend to plaintiffs? 535; form of 
warrant, 535; issued and executed, 536; imprisonment not to operate 
as satisfaction, 536; does it suspend the right of issuing Ji.fa.? 537 ; 
what warrant should state, 537; to wh;it prisons parties may be 
committed, 540. 

JUnrCIAL NOTICE: 

of what the court will take, 449. 

JUKISDTGTiON: 

of old county courts continued, 14; of local courts, repeal of, 16; defi- 
nition of, 177; judges, 177; courts may be held simultaneously, 177; 
to be courts of record, 177; where to be holden, 177, 178; when to 
he holden, 177, 178, 

1. As to Locality. 

to extend over whole district, 180; and over whole county, 180; as to 
adjoining counties, 181; exceptions, 181; universities, 182; Stannaries 
courts, 182; Palace court, 182; Liberty of the Rolls, 182; out of 
district, 184; where summons may issue, 184; by leave of court, out 
of district, 185; cases on, 186; power to issue summonses out of 
district not discretionary, 189; district in which defendant dwells, 
190; what is a man’s dwelling-place, 191; good inhabitancy, 191; 
had iuiiabitancy, 192; moaning of term to dwell,” 193; absent 
defendants, 194; service not necessary to give jurisdiction, 194; where 
defendant carries on his business, 195 ; where cause of action arose, 
195, what is a cause of action, 196; bills of exchange, 199; goods 
sold and delivered, 199; other actions, 201 ; concurrent jurisdiction of 
the superior court, 201 ; where plaintiff dwells more than twenty 
miles from defendant, 202; where cause of action did not arise in 
district where defendant dwells, 202 ; some material point, 204 ; where 
an officer of the court is a party, 204; actions against officers, 205; 
actions against officers for proceedings under act, 206. 

2. As to the Siibject-matter. 

sections relating to, 211 ; courts to be courts of record, 211; judges to 
perform certain duties in Chancery, 211, 215; jurisdiction generally, 
212; demands not to be divided, 212; minors may sue for wages, 
212; cases of partnership, 213; unsatisfied judgments, 213; goods 
taken in execution, 213; replevin, 214; possession of tenements, 214; 
to have same jurisdiction as old county courts, 215; actions in county 
courts, 216; what actions maybe brought there, 216; reference to 
jurisdiction of old county courts, 217; real actions, 217; personal 
actions, 217; mixed actions, 218; forms of personal actions, 218; 
debt, 218; covenant, 218; trespass, 218; trespass on the case, 218; 
damages, 219; detinue, 220; actions may not be divided, 221 ; what 
b 2 
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JURISDICTION— 

is a cause of action,” 223 ; leading case thereon, 223 ; conclusion 
therefrom, 229 ; abandoning excess, 230 ; should be stated in plaint, 
231; cross-demands, 232; statute of limitations, 233; bills of 
exchange, 233; promissory notes, 233; interest, 236; judgments in 
superior courts, 237; actions pending in the superior courts, 240; 
actions pending in old county courts, 242 ; partnership account, 243 ; 
legacies and property in intestacy, 243; replevin, 243; recovery of 
tenements, 243; summonses on judgments, 245 ; wages, 247, 249; 
goods taken in execution, 247 ; sham summonses, 248 ; overseers for 
neglect, 249 ; infringement of a registered design, 249 ; fees of court, 
250; double value, 251; what actions will not lie, 251; maliciou;i 
prosecutions, 252 ; libel or slander, 252; criminal conversation, 252; 
seduction, 252; breach of promise, 252; generally, 252; ejectment. 
252; where title is in question, 252; as to claim of title, 253; here- 
ditaments, 257; where validity of devise, &c. disputed, 260; as to 
other actions, 261; actions for small debts in superior courts, 261; 
conciu’rent jurisdiction of superior coiirts, 263. 

3. As to Parties, 

minors, 264; partners, 264; co-contractors, 264; executors and admi- 
nistrators, 268 ; privilege not allowed, 268 ; of attorneys, 269 ; one of 
several parties, 272; insolvents, 273; plea of final order, 273; who 
may appear for, 274; pre-audience, 277; universities, 280; Stannaries 
courts, 280; ambassadors, 281; soldiers on service, 281; murines on 
service, 281. 

4. to Proceedings. 

judge to be sole judge, 283; discretion of judge, 283; where it begins, 
284 ; arbitration, 287 ; forms of procedure, 288 ; parties may be 
examined, 288 ; witnesses, 289 ; how fines enforced, 290; judgments 
to be final, 290; removal of actions, 291; payment by instulments, 
292; execution, 292; proceedings on an unsatisfied judgment, 293; 
to commit for fraud, 294; imprisonment not to be satisfaction of debt, 
296 ; order may be rescinded, 299 ; power to examine a;i<l commit at 
hearing, 299; execution of warrants of commitment, 300; protection 
or order in bankruptcy, 301; execution out of the, 301; judge may 
suspend execution, 302 ; writ of error not to stay, 302 ; interjdeader, 
302 ; sequestration, 302. 

5. As to the Officers. 

penalty for misconduct, 303 ; for taking improper fees, 304 ; actions by 
and against, 304; of judge, 305. 

(a. As to the Profession. 

definition, 315; who may appear, 315; fees, 316. 

7. As to the Public. 

power to commit for contempt of court, 321; penalty for assaulting 
officers, 321. 

JUROR; 

committal for insulting, 140. 
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JURY: 

hearing by, 421 ; demand of, 422; notice of, 422; deposit for payment 
of, 423; who shall be jurors, 423; exemptions, 424; summons to, 
424; number of, 425; verdict of, 425; challenges to, 425. 

JUSTICES OF THE PEACE: 
judges may be, 44. 

L. 

LANCASTER, DUCHY OF: 

to appoint future judge, 41 ; may remove him, 41. 

LAND: 

may be sold, 24; purchase of, for court-houses, &c. 69; how to be 
obtained, 70; claim for rent to be adjudicated, 213; may sustain 
action for double value, 251 ; for separate plaints for rent and double 
value, 263 ; definition of the term, 356. 

LANDLORD: 

form of claim of rent in case of execution, 508; what rent he may 
claim, 508, 510, 511; meaning of term, 510. 

LANDS CLAUSES CONSOLIDATION ACT: 
powers of for purchasing land, 21. 

LEAVE OF JUDGE (see Summons). 

LEGACY: 

may be sued for, 213; action for, 243. 

LETTERS: 

copies of, to be kept by treasurer, 60. 

LIABILITIES: 

provision for, in courts in schedules (A.) and (B.), 24. 

LIBEL: 

action for, will not lie, 252. 

LIMITATION OF ACTIONS: 

against clerks, 113; time of limitation, 581; what within the protec- 
tion, 581; actions in superior courts against officers, 581; effect of 
provision as to, 582. 

LIMITATIONS, STATUTE OF; 
jurisdiction of court as to, 233. 

LIVERPOOL, COURT OF: 
order of council as to, 11; judge of, 31. 

LOCAL COURTS: 

provision for, 4; repeal of jurisdiction of, 16; proceedings pending in, 
17 ; appointment of judges to, 40; judges of, not to come under pro- 
visions of 5 & 6 Viet, c 122, 42; compensation to clerks of, 91. 
LOCALITY; 

for jurisdiction as to (see Jurisdiction). 

LONDON, CITY OF; 

excepted from act, 12. 

b3 
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LONDON, SHERIFFS’ COURT OF: 
preamble of statute, 152; jurisdiction, 153; preserved in other actions, 
154; where to be held, 154; when to be held, 155; mayor to appoint 
days and places, 155; notices to be put up, 155; abolition of court of 
requests, 156; proceedings pending, 156; court-houses, 156; in whom 
property to vest, 156; care of the courts, 157; clerk to appoint ser- 
vants, 157; gaol, 157; otEcers, 158; judge, 158; judge may appoint 
a deputy, 158; who shall be, 159; treasurer, 159; clerks in cham- 
berlain’s office, 159; duties of treasurer, 159; clerk, appointment of, 
160; payment of, 160; assistant clerks, 160; clerk may appoint 
deputy, 161 ; duties of clerk, 161; bailiff, appointment of, 162; duties 
of bailiff, 162; offices not to be conjoined, 163; officers not to act as 
attorneys of the court, 163; penalty for non-observance, 163; officers 
to give security, 163; officers of abolished court to be appointed to 
this court, 164; officers may be paid by salaries, 164; compensations, 
164; fees, 165; fee-fund, provision for, 165; minutes of proceedings 
to be kept, 166; unclaimed moneys, 166; conduct of court and officers, 
166; power to commit for contempt, 167; penalty for assaulting 
bailiffs, 167 ; bailiffs answerable for escapes and neglect, 167 ; remedies 
against officers for misconduct, 168; penalty on officers taking improper 
fees, 168; claims to goods taken in execution, 169; limitation of 
actions, 169; provisions for protection of officers, 170; jurisdiction, 
170; acts 7 Sc S Viet. c. 96, and 8 & 9 Viet, c. 127, not to extend 
to this act, 170; summons may issue though cause of action did not 
arise in the county, 170; extra-parochial places, 171; service of pro- 
cess out of district, 171; service of process from other county courts, 
172; plaints not to be removed, 172; court of Hustings, 173; pro- 
cedure, 174; forms of, to be approved by chief justices, 175. 

LORDS OF MANORS: 

may surrender courts, 28 ; may appoint officers of courts in schedule 
(C.), 33. 

M. 

MALICIOUS ARREST (see Case). 

MALICIOUS PROSECUTION: 
action for, will not lie, 252. 

MANCHESTER: 
judge of, 31. 

MANDAMUS: 

what is the writ of, 323 ; how granted, 324 ; proceedings in, 324 ; in 
what cases it will issue, 325; to inferior courts, 327; to the county 
courts, 329; rules to guide determination of, 330; to what court it 
lies, 331; demand and refusal, 332; form of refusal, 332; by whom 
application to be made, 333 ; affidavit, 333 ; subsequent proceedings, 
334 

MANORS: 

lords of, may surrender courts, 28 ; other franchises reserved, 29 ; may 
appoint officers of courts in schedule (C.), 33. 
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MARINES: 

on service, privilege of, 281. 

MARKET: 

claim to right of, 260. 

MARRIAGE, BREACH OF PROMISE OF: 
action for, will not lie, 252. 

METROPOLITAN COURTS: 
where to be held, 12 ; style of, 12. 

MIDDLESEX, COURT OF: 

excepted from order in council, 10; clerk of, 32. 

MINORS: 

may sue for wages, 212, 264. 

MINUTE BOOK- 
form of, 99. 

MISBEHAVIOUR: 

treasurer to give security against, 51; penalties for, 76; of clerk, penal- 
ties on, 112; of bailiff, penalties on, 127; power of committal for, 140; 
remedies against officers for, 144. 

MISCONDUCT (see Misbehaviour). 

MONEY: 

treasurer may borrow, 21; may enter into securities for, 22; names of 
persons lending, to be entered in a book, 22 ; to be paid off in order 
of entry, 22 ; fund, how provided, 22 ; clerk to keep account of, 22 ; 
to be repaid out of general fund, 22 ; to vest in treasurer, 23 ; treasurer 
to pay to bank, 58, to be transmitted quarterly to treasury, 58; 
power to borrow, 70; fund for repayment of, 71; received, clerk to 
keep account of, 102 ; bailiff to pay over receipts on execution from 
foreign courts, 124; may bo paid into court in action against officers, 
143. 

MONEY HAD AND RECEIVED: 
evidence in actions for, 481. 

MONEY LENT: 
evidence in action f )r, 480. 

MONEY PAID: 

evidence in action for, 480, 

N. 

NEGLIGENCE (see Case). 

NEW COUNTY COURTS: 

proof of proceedings in, 452 ; power of judge to grant, 439, 440; form 
of bond, 439, 440; notice of application, 440; form of order, 440; 
cases, as to when granted, 441; general grounds for, 443; new trial 
after prohibition, 442, note. 

NONSUIT: 

dismissal of summons in nature of, 390; power of judge to nonsuit, 433; 
in cases tried by a jury, 433 ; when defendant may insist on, 433 ; not 
a bar, 433; fresh action after, 434; costs on, 434; form of order, 434. 
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NOTICE: 

of holding courts, 25; of alteration of days of holding, 26; what is 
reasonable, 26 j where to be posted, 27 ; form of, 27 ; of action against 
officers, 143. 

NOTICE TO PRODUCE: 

when necessary, 445; proof of possession of original, 445; form of 
notice, 445; service of, 446; time of, 446; effect of, 446. 

NUISANCE (see Case). 

0 . 

OATH: 

parties may be examined on, 288; perjury for false evidence, 289. 

OBSTRUCTION OF LIGHT, &c. [see Case). 

OFFENCES: 

of officers at comnLon law, 145. 

OFFICE, CLERK’S: 

clerk to provide, 95 ; when to be open, 95. 

OFFICES: 

of clerk, treasurer, or bailiff, not to be conjoined, 87, 118, 134; of court 
to be in charge of clerk, 110; sale of, 145. 

OFFICERS: 

who are, 30; judge, the, 30; accounts of, to be audited by treasury, 32; 
treasurers, 48; clerk, 78; not to act as attorneys in their courts, 119; 
general regulations as to, 134; offices not to be conjoined, 134; not to 
act as attorneys in their courts, 134; penalty for non-observance, 135; 
fees of, 135; may be paid by salaries, 136; compensation of, 138; 
salaries of, 139; protection of, 139, 143; pcuialty for assaulting, 139; 
penalty for rescuing goods from, 140; commitment for ('on tempt, 140; 
case of^ 141 ; recovery of tenements, 142; limitation of actions against, 
142; remedies against, for misconduct, 144, 303; penalty for taking 
improper fees, 144, 304; offences by, at common law, 145; sale of 
office, 145; to perform certain duties in chancery, 151, 215; may be 
sued or sue in the superior courts, 201 ; actions by, 205 ; actions 
against, 205 ; for proceedings under act, 206 ; jurisdiction of court 
over, 303; actions by and against, 304; jurisdiction of judge, 305. 

ORDER {see Judgment). 

ORDERS IN COUNCIL: 

to be published in Gazette, 9; order of 9th May, 1847, 9; order of 9th 
March, 1847, 11; act to take effect on 15th March, 1847, 12; stylo 
of county courts, 12; style of metropolitan districts, 12; places named 
to mean superintendent registrar’s districts, 13; in what district de- 
tached places to be, 13 ; what each district shall include, 13 ; boundaries 
of districts, 13. 

ORDERS OF THE COURT: 

to be registered by clerk, 98 ; bailiff to serve, 122 ; unsatisfied summons 
may be had for, 213 ; of imprisonment, may bo rescinded or altered, 298. 

OVERSEERS: 

action against, 249. 

OXFORD {see Universities). 
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P. 

PALACE COURT; 

not affected by act, 182; abolition of, addenda. 

PARLIAMENT: 

proof of proceedings in, 451. 

PARTICULARS: 

of plaint, 3G3; of demand^ general form, 369; in actions for tort, 370, 
374; requisites of in general, 372; when delivery of, compulsory, 373; 
statement of, in assumjjsit and debt, 373 ; on a bill of exchange, 374; 
on an agreement, 374; on covenant, 374; for an assault, 375; 
trespass to land, 375; false imprisonment, 375; case for negligent 
driving, 375; against carrier, 375; against innkeeper, 376; in trover, 
376; when plaintiff abandons excess, 376; other points to be ob- 
served, 377; general rules as to, 380 , when to take an objection to 
defect in, 381; amendment of, 381; must be annexed to summons, 
388. 

PARTIES: 

jurisdiction as to, 264; minors, 264; partners, 264; co -contractors, 266; 
executors and administrators, 268; no privilege allowed, 268; except 
of attorneys to sue, 269; one of several to be liable, 272; insolvents, 
273; plea of final order, 273; who may appear for, 274; ambassadors, 
281; soldiers on service, 281; marines on service, 281; may be 
examined on oath, 288. 

PARTNERS: 

jurisdiction as to, 264; joinder (see SuamONs). 

PARTNERSHIP: 

accounts may be su(!d for, 213; action for, 243; cannot be removed to 
superior court, 351. 

PATERSON, MR.: 

remarks on detinue, 220. 

PAYMENT: 

of expenses of courts to be allowed by the judge, 25; of the judge, 45; 
of treasurer, 51 ; abstract of form of (Inst. H.), 67; of clerk, 90; of 
assistant clerks, 94; by bailiff of moneys received in executions from 
foreign courts, 124; of high bailiff, 125; of assistant bailiff, 126; 
by instalments may be ordcreff, 292. 

PAYMENT OF MONEY INTO COURT: 

when to be made, 417; notice of, 417; notice of part, 418; acceptance 
by plaintiff, 418; notice of acceptance, 419 ; costs after, 419; effect 
of, 420. 

PENALTY: 

on clerk for acting as attorney in the court, 50, 89 ; on treasurer for the 
like, 50; on bailiff* for the like, 50, 118; on treasurer for misconduct, 
76; for taking fees other than allowed, 76, 113; on clerk for 
extortion or misconduct, 112; on officers for disobedience, 119, 135; 
on bailiff’ for extortion or misconduct, 127 ; and for taking improper 
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PKNALTY — continued: 

fees, 129; for assaulting officer, 130, 140, 321; for attempting 
rescue, 130; on officers for taking improper fees, 144; oii witness 
for disobeying summons, 290; how enforced, 290. 

PENALTIES, PROCEEDINGS FOR: 

how recovered, 577; to what magistrate must tho application be made, 
577; mode of proceeding, 578; form of conviction, 578; distress, 
578; offender may be detained, when, 579; distress not unlawful for 
want of form, 579; commitment, 579. 

PENDING SUITS: 

in old county courts, 14; in local courts, 17. 

PERJURY: 

giving false evidence to be, 289. 

PERSONAL ACTIONS: 

what are, 218; debt, 218; covenant, 218; detinue, 218, 220; trespass, 
218; case, 218; damages in, 219; should state abandonment of 
excess, 231; removal of, from county courts, 349. 

PLACE OF BUSINESS: 

what, 404. 

PLAINT: 

where and how entered, 361; book, 361; form of, 362; substance of, 
363 ; must state particulars, 363 ; need not state that the cause of 
action arose within the tlistrict, 364; must follow the terms of the 
act, 364; need not allege that cause of action arose within juris- 
diction, 364; note of plaintiff on entering, 371. 

PLAINTIFF: 

where dwelling more than Uventy miles from d(*fendant may sue in 
superior courts, 201. 

PLEA: 

of final order in insolvency a bar, 273. 

POST MARK: 

proof of, 453. 

POWER OF ATTORNEY: 

payments to strangers must be authorized by, 63, 110. 

PRE-AUDIENCE: 

right of counsel to, 277. 

PRISON (see Gaol). 

PRIVILEGE: 

not to be allowed, 268; of attorneys to sue in superior courts not taken 
away, 268; but maybe sued in county court, 272 ; of ambassadors, 
281; of soldiers on service, 281; of marines on service, 281. 

PRIVY COUNCIL: 

orders of, 9 ; may order courts in schedules (A.) and (B.) to be held as 
county courts, 20. 

PROBATE: 

proof of, 453. 
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PROCEEDINGS: 

pending in old county courts, 14; pending in local courts in schedules, 
17; under foriner acts valid, 17; to be sealed or stamped, 28; forgery 
of, 28, service of forged, 28; account of, to be kept by clerk, 98, 102; 
in recovery of tenements, oflBcers not to be liable to actions, 142 ; 
actions against officers for, 206 ; judge to determine all questions, 
283 ; in mandamus, 332. 

PROCESS: 

forgery of, 28; service of forged, 28; acting under pretence of process, 
felony, 28; to be issued by clerk, 96; clerks to frame, 97 ; list of, to 
be issued, 97. 

PROFESSION: 

definition of the word “attorney,” 315; jurisdiction as to, 315; counsel 
or attorney may appear, 316; fees of, 316; to extend to all work 
done in relation to the cause, 317; questions thereon, 320. 

PKOHinrriON: 

what is, 335 ; in what cases granted, 336 ; when granted to a county 
court, 336. 

PROMISSORY NOTE: 

action on, 233; statement of cause of action, 385; evidence, 475. 

PROMOTER: 

treasurer to be deemed, for purchase of land, 21 ; what is a “ promoter 
of the undertaking,” 70. 

PROOF OF DOCUMENTS, 451. 

PROPERTY: 

of court to vest in treasurer, 21; of courts in schedules (A.) and (R.) 
to vest in treasurer^ 23, 73; power to sell same, 74. 

PROTECTION; 

of treasurer, 76; of clerk, 113; of bailiff, 129; of officers generally, 
139, 143; in recovery of tenements, 142. 

PUBLIC : 

jurisdiction as to, 321 ; power to commit for contempt, 321. 

PUBLIC REGISTERS: 

proof of, 454. 

PURCHASE: 

of land, regulations for, 21, 68. 


Q. 


QUALIFICATION: 

of judge at present, 35; in future vacancies, 41 ; of deputy judge, 43; of 
treasurers, 48; of clerks, 78; of high bailiff, 118. 


R. 


RECEIPTS: 

to be required by officers, 63 ; of judge and clerk for fees need not be 
stamped, 63 ; to be transmitted witli accounts, 66 ; abstract of, fonu 
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RECEIPTS — continued: 

of (Inst. 0.), 66; to bo stamped, 109; if not by party, there must be 
a power of attorney, 110. 

RECORDS: 

how kept, 545; proof of, 451. 

RECON^ERY OF TENEMENTS: 

action for, 243; what necessary to give jurisdiction, 565; the relation of 
landlord and tenant, 565; annual value of premises, 566; ending of 
tenancy, 566; neglect to deliver possession, 567 ; locality of premises, 
567; plaint, 567; form of summons, 568, service, 568; hearing and 
judgment, 569; meaning of “showing cause, &c.” 569; form of judg- 
ment, 569; form of warrant, 570; evidence, 572; indemnity to ju<lge, 
&c. 573; protection to landlord, 573; not liable for irregularity, 574; 
a trespasser if he has no title, 574; form of bond for stay of pro- 
ceedings, 575; proceedings on bond, 575. 

REGISTER: 

copy of, to be evidence, 100; form of certified copy, 101. 

REGISTRAR: 

definition of the term, 356. 

REMOVAL: 

of judge, 41; of treasurer, 41; of clerk, DO; of high bailiff, 120; of 
assistant bailiff, 120. 

REMOVAL OF ACTIONS: 

to superior courts, 291, 349; the fixed fee to attorney, a reason for, 320; 
to be on certain conditions, 349; of actions of replevin, 350; in what 
cases allowed, 351 ; what sufficient cause for, 352; when not allowed, 
352 ; how obtained, 352. 

RENT (see Execution, Landix>rd): 

of court and offices, how paid, 22; landlord’s claim for, to be adjudicated, 
213; evidence in action for, 483. 

REPEAL: 

of jurisdiction of local courts, 16 

REPLEVIN: 

actions on may be brought, 214; action for, 243; removal of, 350; wbat 
it is, 555; by whom, 555; against wdiorn, 555; in what cases, 555; 
for what, 555; how to obtain it, 555; bond must be taken, 556; form 
of bond, 556; form of warrant, 557; must be made before sale, 557; 
capias ad Withernam^ 557; proceedings in court, 558; plaint, re- 
quisites of, 558; particulars, fonn of, 558; summons, 559; hearing 
and judgment, 559; form of judgment for piaintiff’, 559; form of 
judgment for defendant, 560; warrant to high bailiff for a return, form 
of, 560; how actions to be removed, 561 ; question of title, &c., 561 ; 
form of bond, 562; jurisdiction of old county court in, 563; responsi- 
bility of action under, 564 ; proceedings on default, 464. 

RESCUE {see Execution): 

penalty for, 129, 140. 
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RESIDENCE; 

what, 403, 404. 

ROLLS, LIBERTY OF: 

within what district, 182. 

RULE OF COURT, 451. 

S. 

SALARIES: 

may be substituted for fees, 47, 136; amount of, for judges, 47; trea- 
surers to be paid by, 51 ; of clerks, 90; amount of, for officers gene*^ 
rally, 139. 

SALE: 

of offices, 145; statutes as to, 146. 

SCHEDULE: 

(A.), 5 ; (B.), 7 ; (A.) and (B.) courts in, order in council that they be 
held as county courts, 10; proceedings pending in courts in, 17; gaols 
of courts in, may be used, 21; property of courts in, to vest in trea- 
surer, 23; judges of courts in, 30; officers of courts in schedule (C.), 
appointment of, 33; schedule (C.), 34; appointment of judges to 
courts in schedules (A.) and (B.), 40 ; treasurers of courts in, 48 ; 
property of courts in, 73; power to sell, 74; provision for liabilities 
of, 75; appointment of clerks of courts in, 81; question as to, 82; 
provision for clerks of courts in, 85; compensation to, 91; bailiffs of, 
117. 

SEAL: 

courts to have, 28 ; forgery of, 28. 

SECRETARY OF STATE: 

to approve building of court-houses, 20; to approve use of prisons of 
courts in schedules (A.) and (B.), 21; to approve treasurer being 
promoter in a purchase, 21 ; to direct fee fund, 22 ; to approve expenses 
to be paid out of fee fund, 23; to order when courts to be held, 25; 
to approve appointment of deputy clerks, &c. of the Middlesex Courts, 
33; to sanction appointment of officers of courts in schedule (C.), 33; 
to approve purchase of land for court-houses, &c., 68. 

SECURITY: 

treasurer to give, 51 ; clerk to give, 93; high bailiff to give, 119. 

SEDUCTION: 

action for, will not lie, 252. 

SEQUESTRATION: 

actions have not benefit of, 302. 

SERVANTS: 

to be appointed and dismissed by clerks, 24, 110; salaries of, to be 
authorized by judge, 24, 

SERVANTS’ WAGES: 

evidence in actions for, 477. 

SERVICE {see SumiONs). 
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SETTLEMENT: 
disputed validity of, 260. 

SHAM LAWYER: 
action against, 248. 

SHEFFIELD: 

excepted from order in council, 10; steward of manor to be first judge, 
31 ; district of, 32; who shall be first clerk of, 32. 

SHERIFFS’ COURT OF LONDON (See London). 

SLANDER: 

action for, will not lie, 252 . 

SMALL DEBTS ACT: 

repeal of, 16. 

SOLDIERS: 

on service, privilege of, 281. 

SOUTHWARK: 

high bailiff of, 117. 

SPECIAL DEFENCES: 

notice of, 412; what, 413; what notice necessary, 413; forms of, 414; 
cases not enumerated, 416. 

Set-off. 

statute, 462; what debts may be set off, 463; not in actions for tort, 
463. 

Infamy. 

how an infant may appear, 464; how far infency a defence, 465; in 
actions on contract, 465; not in actions for torts, 465; proof of, 465. 
Coverture. 

how far a defence, 466; marriage, how proved, 466. 

Statute of Limitations. 

times of limitation, 466 ; what vrill take a case out of, 467 ; when 
statute begins to run, 468. 

Bankruptcy. 

how far a defence, 468; proof of certificate, 469. 

Insolvency, 

how far a defence, 469 ; proof of, 469 ; other defences generally applica- 
ble, 470; accord and satisfaction, 470; fraud, 470; illegality, 470; 
contracts for spirituous liquors how far void, 470; contract made on 
Sunday when void, 470; usury, when a defence, 471; immorality, 
471; tender, requisites of, 471; payment, 471. 

SPLITTING DEMANDS: 

* decisions on, 223, 263; general principles of, from cases decided, 229: 
as to, generally, 263. 

STANNARIES: 

act not to affect courts of, 182, 280. 

STATUTES: 

5 & 6 Ed. 6, c. 16, 146; 21 Jac. 1, c. 23, ss, 4, 6, 349; 7 Anne, c. 12, 
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STATUTES— 

281; 19 Geo. 3, c. 70, s. 6, 362; 25 Geo. 3, c. 52, 63; 36 Geo. 3,' 
c. 25, 255; 4B Geo. 3, c. 141, 68; 48 Geo. 3, c. 103, 31 ; 49 Geo. 3; 
c. 126, 148; 7 & 8 Geo. 4, c. 71, s. 6, 352; 1 Will. 4, c. 21, s. 1, 
346; 1 & 2 Will. 4, c. 21, 324; 1 & 2 Will. 4, c. 58, 325; 5 & 6 
Viet. c. 98, 21; 5 & 6 Viet. c. 116, 273; 5 & 6 Viet. e. 122, 42; 
6 & 7 Viet. c. 67, 325; 7 & 8 Viet. c. 96, 3, 273; 8 Viet. e. 18, 
s. 2, 69, 70; 8 & 9 Viet. c. 127, 3, 16; 9 & 10 Viet. c. 95, 2; 10 
Viet. c. 13, B. 55, 281. 

STATUTE OF LIMITATIONS: 

fresh summons to save, 410. 

STAYING PROCEEDINGS {see Special Defence): 

power of judge, 439; form of order, 441. 

STYLE OF COURTS, 12. 

SUBJECT-MATTER: 

jurisdietbn as to, 211 ; sections relating to, 211. 

SUGGESTION: 

what is, 354; under county courts act, 354; how entered, 355; the 
affidavit, 356. 

SUITS: 

pending in courts abolished, 14. 

SUMMONS: 

service of forged, 28; bailiff to serve, 122; list of those served to be 
retunied by bailiff*, 124; form of, 124; in what district may issue, 
184; where to issue, 184; by leave of the Court, 185; service pn 
absent defendants, 194; service of, not necessary to give jurisdiction, 
194; where defendant carried on business, 195; where cause of action 
arose, 195; for an unsatisfied judgment, 213; to issue on claim of 
goods taken in execution, 214; on judgments, 245; action for sham 
summons, 248; to witnesses, 289; penalty for disobedience to, 290 ; 
for unsatisfied judgments, 293; cases as to, 297 ; .form and requisites 
of, 382 ; must be in form prescribed, 382 ; date of, 382 ; form of, 
383; classification of actions as to, 384; statement of causes of 
actions in, 385, 388; must state the substance, 385; what a suffi- 
cient statement of cause of action in, 388; amexidment of, 390; 
dismissal of, 390; dismissal what, 390; misnomer in, not to vitiate, 
391; irregularity in, 391; waiver of, 391;. fresh summons, when it 
may issue, 392 ; against whom summons may issue, 392 ; partners, 
392; husband and wife, 392; joinder of plaintiffs, 393 ; of different 
demands, 393 ; return of, 393 ; service of, 394 ; within the district, 
394; rules as to, 394, 395; list of, 395; questions as to service 
within exclusive jurisdiction of county courts, 395 ; undertaking of 
attorney, 399 ; what sufficient proof of knowledge of service, 309 ; 
cases in county courts as to, 400, 403; personal or by delivery, 403; 
out of jurisdiction 405 ; when it niay issue, 405 ; leave of judge, 
for, 405 ; when judge may grant, 406 ; to grant leave discretionary, 
406; practice as to, 406; form of affidavit for, 407; application, 
how made, 407 ; form of leave, 408 ; service of summons out of 
(? 2 . 
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SUMMONS — continued: 

district) 408, proof of, 409; affidavit of, 409; requisites, 409; 
general rules appl;eable, 409; fresh summonB to save Statute of 
Limitations, 410. 

SUPERINTENDENT REGISTRAR’S DISTRICT: 

places named in order of council to mean, 13. 

SUPERIOR COURTS: 

concurrent jurisdiction of, 201,261; when plaintiff dwells more than 
twenty miles from defendant, 201, 202; v^re cause of action did not 
arise in the district, 201, 202; where ofBer is a party, 201; judg- 
ments of, actions on, 237 ; actions pending in, 240 ; when actions 
may be brought in, 261; removal of actions to, 291, 351; appeal to, 
323 ; actions brought in for demands within the jurisdiction of the 
county courts, 353. 

SURETIES: 

in removal of replevin, 350. 

SURGEON’S BILL: 

statement of cause of action, 386; evidence in actions on, 477. 

T. 

TAXATION: 

of costs to be by clerk, 102. 

TENDER: 

of amends in action against officers, 143. 

TENEMENTS, RECOVERY OF (ifee Recovery of): 

protection of officers in, 142; jurisdiction as to, 214; action for, 243. 

TIME: 

computation of, in the limitation of actions clause, 131. 

TITLE: 

where in question, action will not lie, 252; as to claim of, 253; juris- 
diction of judge as to, 253; what is a question of, 255; what not a 
question of, 256; corporeal and incorporeal hereditaments, 257; to 
fair, toll, market, or franchise, 260. 

TOLL: 

claim to a, 260. 

TORT: 

statement of causes of action for, 367 ; character in which the plaintiff 
sues in, 368. 

TRAVELLING EXPENSES: 

of judges may be paid, 47. 

TREASURER: 

to provide court-houses, 20; property of courts to vest in, 21, 23; to 
be deemed promoter ” for purchase of land, 21 ; may borrow money 
for purposes of this act, 21 ; may enter into securities for money 
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TREASURER — contvrmd : 

borrowed, 22 ; to enter names of lenders in book, 22 ; moneys to be 
paid to, 23; appointment of, 48; qualification of, 48; salary of, 48; 
who may be, 48 ; disqualification of, 49 ; not to be clerk or bailiff, 
49 ; not to act as attorney in the court, 50 ; penalty on, for so acting, 
50; removal of, 61; payment of, 51; security to be given by, 51; 
duties of, 51 ; to receive fees and fines, 52; to audit clerks’ accoimts, 
52; to render account to Audit Board of 'IVeasury, 52; to require 
monthly account from clerk, 54; to audit same (quarterly, 55; 
form of audit, 55; to pay fees of judge and bailiff, 55; to receive 
balance in clerk’s hands, 55 ; to require cler-r to keep accounts 
in due form, 56; to allow disbursements, 5G; what disburse- 
ments allowed, 57; to balance clerk’s annual account, 57 ; to pay 
pay moneys to bank, 58 ; to transmit quarterly payments to treasury, 
58; fonn of such account, 59; to report neglect of clerks, 60; to 
write separate letters and keep copies, 60; to keep cash book and 
ledger, 60; forms of, 61; to require receipts, 63; and power of attor- 
ney, 63; to render half-yearly account to audit board, 63; form of, 
65 ; to send receipts and vouchers, 66 ; form of abstract of receipts 
and payments, 66, 67; documents and vouchers to be endorsed, 67 ; 
to verify accounts by declaration, 68 ; form of, 68 ; before whom to 
be made, 68; to provide court-houses, offices, &c., 68; to purchase 
land, 69 ; with consent of secretary of state, 69 ; how purchase to be 
made, 69 ; to be “ promoter of the undertaking ” under lands clauses 
act, 69; how land may be obtained, 70; what is a “promoter,” 70; 
power to bon*ow money, 70; to receive proceeds of general fund, 71; 
general directions to, 72; property of courts in scliedules (A.) and 
(B.) to vest in, 73; to communicate with treasury, 75; penalties for 
misconduct, 76; protection of, 76; clerk’s accounts to be submitted to, 
104; fees and fines to be accounted for to, 104; fonn of monthly 
account, 106; to audit dork’s accounts quarterly, 107; to exaBiine 
books, 107; to allow clerk’s disbursements, 109; to report neglects or 
defaults of clerk, 109; account of moneys paid to, to be sent by clerk 
to the treasury, 110, 

TREASURY; 

to allow moneys to be borrowed, 22 ; to approve sale of lands, &c., 24 ; 
to assent to salaries of servants, 24; may allow judges travelling 
expenses, 47; to appoint treasurers, 48; accounts to be rendered to, 
52 ; to be audited by, 53 ; and to be certified, 53 ; to order application 
of balance, 54; instructions of, 54; moneys to be paid to, quarterly, 
58; treasurers to apply to, 76; copies of treasurer’s letters to be sent 
to, 60 ; half-yearly account to be rendered to, 63 ; to determine salary 
of clerks, 91; to fix compensation for clerks in schedules (A.) and 
(B.), 92 ; to take security from clerk, 93 ; clerk to send account to, 
of sums paid by him to treasurer, 110; instructions of, to clerks and 
treasurers, 104; three commissioners of, may act, 360. 

TRESPASS; 

statement of cause of action in, 387 ; to land, evidence in action for 
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TRESPASS — con(i?med: 

483;^to personal property, evidence in action for, 486 j for assault 
and battery, evidence in action for, 485 ; for false imprisonment, 486. 
Case, 385. 

statement of cause of action in, 388 ; for a nuisance, evidence in action 
for, 487 ; for obstruction of light or air, evidence in action for, 487 ; 
.for disturbance of common, evidence in action for, 487; for 
disturbance of way, 488 ; of watercourse, evidence in, &c., 488 ; 
of a pew, evidence, &;c., 489; for negligence, 489; against a carrier, 
evidence, &c., 490; Jor deceit, evidence, &c., 490; for malicious 
arrest, evidence, 490 ; excessive distress, 490. 

Trover. 

particulars in, 376; statement of cause of action in, 388 ; evidence in. 

491. 

U. 

UNIVERSITIES; 
act not to affect rights of, 182, 280. 

USE AND OCCUPATION: 

form of action for, statement in summons, 386 ; evidence in action for, 472. 

V. 


VERDICT: 

how far final, 435; altering, 436; proof of, 451. 
VOUCHERS: 

to be sent with accounts, 66; to be endorsed, 67. 


W. 

WAGES: 

minors may sue for, 212; action for, 247, 249. 

WALES: 
not named, 2. 

WARRANT (see Execution): 

of commitment, execution of, 300; out of jurisdiction, 301. 

WESTl^HNSTER; 
high bailiff of, 117. 

WILL: 

disputed validity of, 260. 

WITHDRAWING A JUROR; 
what, 435 ; effect of, 435. 

WITNESS; 

parties may be, 289 ; guilty of peijury for false evidence, 289 ; summons 
of, 289; penalty on, for not atten^g, 290; persons privileged, 450; 
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WITNESS — continmd: 

6 & 7 Viet. c. 85, s. 1, 450; proof by, 455; competency of, 455; 
parties to suit competent, 457; attendance of, 457; summons to, 
458; service of, 458; disobedience of, 458; penalty, 459; form of 
order, 459; allowances to, 460; habeas corpus^ 460; protection of, 
460; examination of, 460; rules for, 460. 

WORK AND LABOUR: 
evidence in action for, 480. 

WRIT: 

proof of, 451. .. 

WRIT OF ERROR: 

not to stay execution, 302, 546. 
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